
Radtke v. Everett: Hostile Environment
Sexual Harassment: Whose Perspective Is

It?

Tamara Radtke, an unregistered veterinary technician, found herself
working alone with Dr. Stuart Everett at the Clarke-Everett Dog and
Cat Hospital, P.C. on Sunday, May 29, 1988.1 When Radtke suggested
that she and Everett take a break, Everett joined her in the hospital's
lounge and sat down next to her on a sofa.2 Radtke attempted to leave
the sofa because she felt uncomfortable, but Everett physically re-
strained her.8 Everett proceeded to caress Radtke's neck and attempted
to kiss her.4 To escape from the situation, Radtke convinced Everett to
join her in public.5 After discussing the incident with her husband,
Radtke tendered her resignation on the following day. In December
1988, Radtke filed a civil suit against Everett and the hospital in the
Grand Traverse Circuit Court.7  Radtke alleged that she was: "1)
sexually harassed in violation of the Civil Rights Act, 2) constructively
discharged on the basis of sex, 3) the victim of assault and battery, and
4) denied access to her personnel files in violation of the Employee Right
to Know Act, M.C.L. § 423.501 et seq.; M.S.A. § 17.62(1) et seq."8

Radtke's sexual harassment claim was based on the theory that Everett
had created a hostile work environment by his actions.' The trial court
dismissed The Employee Right to Know Act claim by stipulation and
granted summary judgment for defendants in August 1989, finding that
plaintiff failed to state a violation of the Civil Rights Act because she
alleged only one incident of sexual harassment.'0 This one incident did

1. 501 N.W.2d 155, 159 (Mich. 1993).
2. Id. at 159.
3. Id.
4. Id.
5. I&
6. Id.
7. Id. at 160.
8. I&
9. Id.

10. Id,
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"'not rise to the level of severity and persistence which would permit
recovery... .'"" Since the court found no hostile environment, it also
dismissed the constructive discharge claim.12 The Michigan Court of
Appeals reversed the trial court on all counts and adopted a reasonable
woman standard to determine if a hostile work environment existed.13

Applying the reasonable woman standard, the court reasoned a single
incident might be sufficient to create a hostile work environment
actionable under the Michigan Civil Rights Act.14 The Supreme Court
of Michigan, on different grounds, affirmed the decision of the Michigan
Court of Appeals that plaintiff had alleged a prima facie case of a hostile
work environment. 5 The Supreme Court of Michigan rejected the
reasonable woman standard, but held that a hostile work environment
is actionable under the Michigan Civil Rights Act when a reasonable
person in the plaintiff's position would have perceived the conduct as
substantially interfering with employment or having the purpose or
effect of creating an intimidating, hostile, or offensive work environ-
ment.

16

The Michigan Civil Rights Act construed in Radtke v. Everett is
analogous to Title VII of the Civil Rights Act of 1964.7 The Supreme
Court of Michigan recognized that the language of the Michigan statute
parallels the language of the guidelines promulgated by the Equal
Employment Opportunity Commission ("EEOC") to interpret Title VII.i'
In addition, the Michigan Civil Rights Commission has issued guidelines
encouraging the use of Title VII as a guide for the interpretation of the
Michigan Civil Rights Act. 9 Therefore, the state court considered
federal precedent and the EEOC guidelines in defining the elements of
a hostile environment sexual harassment claim.2" A last-minute
amendment to the Civil Rights Act of 196421 added the prohibition

11. Id.
12. Id.
13. Id.
14. Id.
15. Id. at 158.
16. Id.
17. Id. at 162.
18. Id. Under EEOC guidelines, sexual harassment is: "Unwelcome sexual advances,

requests for sexual favors, and other verbal or physical conduct of sexual nature... when
... (3) such conduct has the purpose or effect of unreasonably interfering with an
individual's work performance or creating an intimidating hostile, or offensive work
environment." 29 C.F.R. § 1604.11(a) (1985).

19. Rabidue v. Osceola Ref. Co., 805 F.2d 611, 617 (6th Cir. 1986).
20. 501 N.W.2d at 162.
21. 42 U.S.C. § 2000(e) et seq. (1988).
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against sexual discrimination.22 Without any legislative history to
guide them, the courts struggled with the question of what constituted
sexual discrimination.' In 1976, the United States District Court for
the District of Columbia recognized that sexual harassment constituted
an actionable Title VII violation in Williams v. Saxbe.24 In Williams
plaintiff was reprimanded and eventually terminated after declining a
male supervisor's sexual advances.2' The court reasoned that the
sexual advances of plaintiff's supervisor "created an artificial barrier to
employment which was placed before one gender and not the other

..26 Thus, the harassment was a form of discrimination based on
plaintiff's sex.' In 1980, the EEOC, the agency charged with enforce-
ment of Title VII, promulgated guidelines defining sexual harassment.'
These guidelines recognized two types of sexual harassment: quid pro
quo and hostile environment.' Quid pro quo harassment exists when
the sexual misconduct of an employer is directly related to the grant or
denial of a tangible economic benefit to an employee.30 Hostile environ-
ment harassment, however, exists when the sexual misconduct "has the
purpose or effect of unreasonably interfering with an individual's work
performance or creating an intimidating, hostile, or offensive work
environment."3 The Court of Appeals for the District of Columbia
identified this latter type of sexual harassment in Bundy v. Jackson in
1981.32 The court found that the sexual propositioning of plaintiff by
multiple supervisors poisoned the work environment causing sexual
discrimination with regard to the terms, conditions, or privileges of
employment.3 The court likened hostile environment sexual harass-
ment to racial or ethnic discrimination that poisons the work environ-
ment, but does not result in the loss of any tangible economic bene-
fits.34 Since the United States Court of Appeals for the Fifth Circuit
found such behavior to be a violation of Title VII in racial discrimination

22. 42 U.S.C. § 2000(e)-2(a)(1) (1988).
23. Meritor Say. Bank, FSB v. Vinson, 477 U.S. 57, 64 (1986).
24. 413 F. Supp. 654, 657-58 (D.C. 1976).
25. Id. at 655-56.
26. Id. at 657.
27. Id.
28. 29 C.F.R. § 1604.11 (1985).
29. Id.
30. 29 C.F.R. § 1604.11(a) (1985).
31. 29 C.F.R. § 1604.11(a)(3) (1985).
32. 641 F.2d 934, 943 (D.C. Cir. 1981).
33. Id. at 943.
34. Id. at 944.
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cases,"5 the Court of Appeals for the District of Columbia extended the
analysis to sexual discrimination cases.' The United States Supreme
Court finally resolved any remaining speculation that a plaintiff could
base an actionable sexual harassment claim on the creation of a hostile
work environment in Meritor Savings Bank, FSB v. Vinson.37 In
Vinson the Court relied on the EEOC guidelines as well as lower court
decisions recognizing hostile environment harassment.' Quoting from
the decision of the United States Court of Appeals for the Eleventh
Circuit in Henson v. Dundee,39 the Court stated that "Sexual harass-
ment which creates a hostile or offensive environment for members of
one sex is every bit the arbitrary barrier to sexual equality at the
workplace that racial harassment is to racial equality."0 However, the
Court did not establish what the appropriate standard should be to
determine whether the defendant's behavior had created a hostile work
environment. Was this determination to be based on a reasonable
person standard, a reasonable woman or man standard, or some
combination of the two? Judge Keith of the United States Court of
Appeals for the Sixth Circuit, dissenting in Rabidue v. Osceola Refining
Co., 4

1 proposed that courts should adopt a standard based on the
perspective of the reasonable victim. 42 The majority in Rabidue had
found that a co-worker's obscene comments about women in general and
plaintiff in particular as well as the display of pictures of nude women
in the office did not create a hostile environment in violation of Title VII
or the Michigan Civil Rights Act.' The majority applied the perspec-
tive of a reasonable person in a similar environment." However, Judge
Keith proposed that use of the reasonable victim's perspective would
take into account the divergence in the views of men and women about
appropriate sexual conduct.45 In addition, courts would be prohibited
from sustaining "ingrained notions of reasonable behavior fashioned by
the offenders [men] .... ." A year later, the same court adopted Judge

35. See Rogers v. EEOC, 454 F.2d 234 (5th Cir. 1971), cert. denied, 406 U.S. 957 (1972).
36. 641 F.2d at 944.
37. 477 U.S. at 66.
38. Id.
39. 682 F.2d 897 (11th Cir. 1982).
40. 477 U.S. at 67 (quoting Henson, 682 F.2d at 902).
41. 805 F.2d 611 (6th Cir. 1986).
42. Id. at 626.
43. Id. at 617.
44. Id. at 620.
45. Id. at 626.
46. Id. (citing Comment, Sexual Harassment Claims of Abusive Work Environment

Under Title VII, 97 HARV. L. REV. 1449, 1451 (1984)).
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Keith's approach in determining whether a constructive discharge
resulted from the hostile environment in Yates v. Avco Corp. Even
though the court was addressing a slightly different issue, the court
recognized that men and women are vulnerable and offended by behavior
in different ways.' Therefore, the court should consider the perspec-
tive of the reasonable person "standing in the shoes of the employee."4

The United States Court of Appeals for the Ninth Circuit explicitly
adopted the perspective of a reasonable woman in Ellis v. Brady.5" In
that case, plaintiff, a revenue agent, received several disturbing notes
from a co-worker revealing his romantic feelings for her.51 She received
these notes while the two worked in the same office and also when one
of them was temporarily assigned to another office.52 Relying on the
EEOC guideline providing that "courts 'should consider the victim's
perspective and not stereotyped notions of acceptable behavior,'"5 the
court reasoned that a reasonable person standard would reinforce the
prevailing ideas of acceptable behavior."' Women, as a group, have a
greater concern with sexual conduct in the workplace than men because
women are disproportionately victims of rape and sexual assault.55

According to the court, a gender-neutral standard is biased in favor of
men and ignores the sociological experiences of women.56 The court
did, however, emphasize that the reasonable woman standard did not
grant a greater level of protection for women, but it placed men and
women on equal footing in the workplace. 57 The United States Court
of Appeals for the Seventh Circuit adopted another approach to the
question by adopting a dual perspective test in Brooms v. Regal Tube
Co.' Under this combined objective and subjective standard, the court
must consider the likely effect of the conduct upon a reasonable person
as well as the actual effect upon the particular plaintiff.5 Only when
the conduct would create a hostile environment for both a reasonable

47. 819 F.2d 630, 636-37 (6th Cir. 1987).
48. Id. at 637.
49. Id.
50. 924 F.2d 872, 879 (9th Cir. 1991).
51. Id. at 874.
52. Id.
53. Id. at 878 (quoting EEOC Compliance Manual (CCH) § 615, 1 3112, C at 3242

(1988)).
54. Id.
55. Id. at 879.
56. Id.
57. Id.
58. 881 F.2d 412, 419 (7th Cir. 1989).
59. Id. at 419.
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person and the plaintiff, has the defendant violated Title VII.® In
Brooms, plaintiff, a black female, was subjected to numerous explicit
racial and sexual remarks by her supervisor.6' The supervisor showed
plaintiff racist pornographic pictures and even threatened to kill her.62

After leaving this position, plaintiff received psychiatric therapy for
depression.' In applying the dual perspective standard, the court
found that not only would the conduct have affected a reasonable person,
but that the conduct also impaired plaintiff's work and caused her to
suffer an identifiable injury requiring psychiatric treatment."

In Radtke v. Everett, the Supreme Court of Michigan in effect rejected
the reasonable woman perspective as well as the Seventh Circuit's dual
perspective approach in favor of the traditional reasonable person
standard.65 Amici curiae urged the court to reject any reasonableness
standard and to consider only the plaintiff's perspective in determining
whether a hostile environment existed.' The court rejected this
alternative based on the language and the purpose of the Michigan Civil
Rights Act.67 First, the court found that the plain meaning of the
statute required an objective reasonableness standard.' According to
the court, the statute requires the court to consider the reasonableness
of the perpetrator's conduct-not the victim's reaction.6 9 Since "hos-
tile," "intimidating," and "offensive"-the characteristics of unlawful
behavior-are determined by objective factors, the court must use an
objective test.70 Second, the purpose of the Act is to allow women to
compete fairly with men in the workplace.7' If the court considers only
the plaintiff's perspective, employers will be held liable to hypersensitive
employees.72  Alternatively, plaintiff urged the court to affirm the
reasonable woman standard adopted by the court of appeals. 3 The
court also rejected this standard based on the language of the statute.74

When the Michigan legislature enacted this statute in 1980, the

60. Id.
61. Id. at 416.
62. Id. at 417.
63. Id.
64. Id. at 420.
65. 501 N.W.2d at 158.
66. Id. at 164.
67. Id.
68. Id.
69. Id.
70. Id.
71. Id.
72. Id.
73. Id. at 165.
74. Id.
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reasonable person standard, as it had evolved from the reasonable man
standard, was the state of the law.75 The court reasoned that if the
legislature had intended to incorporate another standard in the law, it
should have explicitly mandated the alternative standard."' In
addition, the court emphasized that gender has historically been one of
the factors incorporated into the reasonable person standard." The
reasonable person standard can provide a uniform standard of behavior
for society without negating the effect of gender.78 The Michigan
Supreme Court criticized courts which have fragmented the legal
standards by adopting a reasonable person of the same sex standard.79

Such gender-conscious standards reinforce the sexist attitudes that the
statute is attempting to eliminate.80 By using a different standard for
women, the courts would be condoning the stereotypical idea that women
need additional protection because of their fragile nature."' Thus, the
court concluded that the appropriate standard for determining whether
the defendant's behavior created a hostile work environment is "whether
a reasonable person, in the totality of the circumstances, would have
perceived the conduct at issue as substantially interfering with the
plaintiff's employment or having the purpose or effect of creating an
intimidating, hostile, or offensive employment environment."8 2

By refusing to adopt the reasonable woman standard, the Supreme
Court of Michigan rejected the growing trend in federal courts to place
greater emphasis on the gender differences between men and women
when identifying a hostile environment. The reasonable person standard
adopted in Radtke implicitly considers the gender of the victim of sexual
harassment, but not to the degree advocated by the reasonable woman
or dual perspective approaches. The fact that the Supreme Court of
Michigan and the Michigan Court of Appeals reached the same
conclusion on the question of whether plaintiff had stated a claim for
hostile environment sexual harassment even though they utilized two
different standards may show that the perspective issue is all a matter
of semantics. In all of the hostile environment cases, the courts have
considered the gender of the victim to some degree since gender is one
factor in the reasonable person standard. By using the reasonable

75. Id.
76. Id. at 165-66.
77. Id. at 166.
78. Id.
79. Id. at 167.
80. Id.
81. Id.
82. Id.
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person standard, the Supreme Court of Michigan avoided the practical
difficulties of requiring a male juror to consider a defendant's behavior
from the perspective of a woman while preserving gender as one factor
for consideration. Since the Michigan courts are construing their own
statute, they are not bound by the federal decisions advocating a gender-
conscious standard in Title VII sexual harassment cases. It is possible
that a state will develop a standard differing from the federal standard
for hostile environment harassment claims based on state law even
though the state law is analogous to the federal law, and the state courts
have traditionally relied on federal precedent to interpret their statutes.

LAURiE D. THROWER


