
Benning Construction Co. v. Dykes Paving &
Construction Co.: Georgia Supreme Court
Redefines the Scope of Materialman's Lien

Statutes

In Benning Construction Co. v. Dykes Paving & Construction Co.' the
Georgia Court of Appeals attempted to determine which parties are
entitled to a lien claim under Georgia's present materialman's lien
statutes. Plaintiff Dykes Paving & Construction Co. ("Dykes") brought
an action against Defendants Benning Construction Co. ("Benning") and
St. Paul Fire & Marine Insurance Co., its surety, on a bond that
discharged a materialman's lien under Official Code of Georgia
Annotated ("O.C.G.A.") section 44-14-364.' Benning, a general contrac-
tor, entered into an agreement with Shaheen to construct a warehouse

1. 204 Ga. App. 73, 418 S.E.2d 620 (1992).
2. O.C.G.A. § 44-14-364 (1982 & Supp. 1993) provides:

(a) When any person entitled under this part to claim a lien against any real
estate located in this state files his lien in the office of the clerk of the superior
court of the county in which the real estate is located, the owner of the real estate
or the contractor employed to improve the property may, before or after
foreclosure proceedings are instituted, discharge the lien by filing a bond in the
office of that clerk. The bond shall be conditioned to pay to the holder of the lien
the sum that may be found to be due the holder upon the trial of any action that
may be filed by the lienholder to recover the amount of his claim within 12
months from the time the claim becomes due. The bond shall be in double the
amount claimed under that lien and shall be either a bend with good security
approved by the clerk of the court or a cash bend, except in cases involving a lien
against residential property, in which event the bend shall be in the amount
claimed under the lien. Upon the filing of the bond provided for in this Code
section, the real estate shall be discharged from the lien. With respect to property
bonds, the clerk shall not accept any real property bend unless the real property
is scheduled in an affidavit attched thereto setting forth a description of the
property and indicating the record owner thereof, including any liens and
encumbrances and amounts thereof, the market value, and the value of the
sureties' interest therein, which affidavit shall be executed by the owner or owners
of the interest; the bond and affidavit shall be recoided in the same manner and
at the same cost as other deeds of real property. So long as the bond exists, it
shall constitute a lien against the property described in the attached affidavit.
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and office building with an adjoining parking lot.3 Benning then
entered into a subcontract with Scarboro Paving to perform certain
paving, curb, and gutter work. Thereafter, Scarboro, without Benning's
knowledge and against a term of the subcontract which prohibited
assignment or transfer of work without prior written consent of Benning,
entered into a contract with Lanier Paving Company to install the
asphalt.4 Lanier ordered materials for the asphalt from Plaintiff Dykes.
Dykes, Lanier, and Scarboro entered into a joint payment agreement.
Dykes delivered the materials used by Lanier for the project. Represen-
tatives from Scarboro and Benning were on the project site and had
knowledge that Lanier was supplying both labor and equipment for the
project.' The property owner rejected the installation of the asphalt
parking lot and demanded that it be redone. After Scarboro refused to
perform the correction work, Benning paid another subcontractor to fix
the defects. Dykes also supplied this subcontractor with the asphalt
materials.6 After Lanier refused to make payment to Dykes for the
materials it had used in the project, Dykes attempted to recover the
payment from Benning, the general contractor. Benning refused to pay
Dykes. Dykes timely notified the owner and filed a materialman's lien
for $10,747.72, the cost of the asphalt.7 Dykes then brought an action
against Benning in the Superior Court of Gwinett County to recover on
a bond which discharged the lien.' Benning moved for a directed
verdict on the ground that Dykes was simply a supplier of materials to
a supplier (Lanier), and therefoie, as a matter of law, Dykes was not
entitled to a recovery under O.C.G.A. section 44-14-361(a)(2).9 The trial
court entered a judgment in favor of Dykes."0 Benning appealed. In
attempting to resolve the problem, the court of appeals examined
O.C.G.A. section 44-14-361(a)(2), which states, "all materialmen
furnishing material to subcontractors shall have a special lien on the
real estate for which they furnish labor, services or materials."" The

3. 204 Ga. App. at 73-74, 418 S.E.2d at 620.
4. Id. at 74, 418 S.E.2d at 620-21.
5. Id., 418 S.E.2d at 621.
6. Id.
7. Id.
8. Id. at 73, 418 S.E.2d at 620.
9. Id. at 74-75, 418 S.E.2d at 621.

10. Id. at 73, 418 S.E.2d at 620.
11. Id. at 74-75, 418 S.E.2d at 621; O.C.G.A § 44-14-361(a) (2) (1982 & Supp. 1993)

provides:
(a) The following persons shall each have a special lien on the real estate,
factories, railroads, or other property for which they furnish labor, services, or
materials:...
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court then considered O.C.G.A. section 44-14-360(9), which provides,
"'[slubcontractor' means, but is not limited to, subcontractors having
privity of contract with the contractor." 2 In deciding whether Lanier
was a subcontractor under this statutory definition, the court relied
heavily on its prior interpretation of the statute in Tonn & Blank v.
D.M. Asphalt." In Tonn & Blank, the court of appeals held that a
mere supplier of materials could protect its interests under a material-
man's lien statute if the supplier was part of a direct chain of contracts
which ultimately led to either the general contractor or an authorized
subcontractor. 4 Consequently, the court of appeals in Benning held
that Lanier qualified as a subcontractor under the lien statute because
it operated in a direct chain of contracts leading to the prime contrac-
tor.'" Plaintiff, as a supplier of material to Lanier, was authorized by
law to attach a lien on the property to the extent of the reasonable value
of the material used. 16 The court further stated, "elven if Scarboro
breached its contract with Benning by subcontracting with Lanier
without Benning's consent, this would not destroy the privity of contract
or prevent or defeat the statutory lien."7 The Supreme Court of
Georgia granted certiorari to determine the validity of the decision.'8

The court stated, "[bloth this court and the Court of Appeals have held
that the lien statutes, being in derogation of the common law, are to be
strictly construed against the lien claimant, and that strict compliance
is required in order to enforce them." 9 The court recognized that the
decision in Tonn & Blank was distinguishable on its facts from Benning
in that the contract entered into between the two subcontractors
involved in Tonn & Blank was authorized." The court reversed the
decision of the court of appeals and held that because the contract
between Lanier and Scarboro violated the anti-assignment clause of the

(2) All contractors, all subcontractors and all materialmen furnishing material to
subcontractors, and all laborers furnishing labor to subcontractors, materialmen,
and persons furnishing material for the improvement of real estate;

12. 204 Ga. App. at 75, 418 S.E.2d at 621. See O.C.GA. § 44-14-360(9) (1982 & Supp.
1993).

13. 187 Ga. App. 272, 370 S.E.2d 30 (1988).
14. Id. at 272-73, 370 S.E.2d at 31-32.
15. 204 Ga. App. at 75, 418 S.E.2d at 621.
16. Id.
17. Id., 418 S.E.2d at 622.
18. Benning Constr. Co. v. Dykes Paving & Constr. Co., 263 Ga. 16, 426 S.E.2d 564

(1993).
19. 263 Ga. at 18,426 S.E.2d at 566 (citing Consolidated Sys., Inc. v. AMISUB, 261 Ga.

590, 408 S.E.2d 109 (1991); Roberts v. Porter Davis, 193 Ga. App. 898, 389 S.E.2d 361
(1989)).

20. Id.
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contract between Benning and Scarboro, and therefore was not
authorized, it did not fall within the "direct chain of contracts leading to
the prime contractor." 1 Consequently, the court held Dykes' lien for
materials supplied to Lanier unenforceable under O.C.G.A. section 44-
14-361(b) because Lanier did not qualify as a subcontractor as a matter
of law.

The predecessor to Georgia's present materialman's lien statutes was
enacted in 1820.23 The statute provided liens to masons and master
carpenters doing work in the city of Savannah.24 On December 22,
1834, another act was passed that extended these liens to other cities
throughout the state.26 This act declared that all debts that became
due to any mason or carpenter in the specified cities for building or
repair work on a house would constitute an encumbrance on the
house. In 1837, the Georgia Legislature extended the act, making it
applicable to all counties in the state.27 In 1861, the Georgia Supreme
Court held that individuals "must, to entitle themselves to the benefit
of the statutes, be actually masons or carpenters, and have contracted
in that capacity or character."' The court's holding illustrates the
strict construction historically applied to these acts. The original code,
which was adopted by the Act of 186029 and took effect January 1863,
extended the lien laws to include mechanics.' The General Assembly
passed a general act to regulate the law of liens in Georgia on February
24, 1873.31 The 1873 and 1882 Codes codified this act, which was later
amended by an act on December 18, 1897.32 On December 19, 1899,
the state legislature further amended the code.' Section 2801(2) of the
code stated:

When work done, or material furnished for the improvement of real
estate is done or may be furnished upon the employment of a contrac-
tor, or some other person than the owner, then and in that case the

21. Id. (quoting Tonn & Blank v. D.M. Asphalt, 187 Ga. App. at 272-73, 370 S.E.2d at
31 (1988)).

22. Id. See also O.C.G.A. § 44-14-361(b) (1982 & Supp. 1993).
23. 1820 Ga. Laws 55.
24. Id.
25. 1834 Ga. Laws 187.
26. Id.
27. 1837 Ga. Laws 169.
28. Pitts & Cook v. Bomar, 33 Ga. 96, 97 (1861).
29. 1860 Ga. Laws 48.
30. Id.
31. 1873 Ga. Laws 42-47.
32. 1897 Ga. Laws 30-31.
33. 1899 Ga. Laws 33.
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lien given by this section shall attach upon the real estate improved,
as against such true owner, for the amount of work done or material
furnished, unless such true owner shows that such lien has been
waived in writing .... '

In Central Railway u. Shiver,"5 the Georgia Supreme Court examined
closely the materialman's lien statute in effect at that time. The court
stated that the purpose of the statute was to charge an owner of real
estate with a lien only when there existed a specific contract made either
by the owner himself or with his assent.36 The court reasoned that if
the law did not require an owner to assent, either expressly or impliedly,
to a contract for the improvements, then the owner's liability would be
limitless.3 7 The court stated, "[a] contract is necessary to fix the
liability of the owner and establish a privity between him and the
materialman. A stranger may not order work done upon real estate and
thus charge the true owner."8 This strict construction remained intact
through the years. The Official Code of Georgia Annotated later
incorporated the lien statutes into sections 67-2001 and -2002.39 In
1967, the Georgia Court of Appeals stated in D.H. Overmyer Warehouse
Co. v. W.C. Caye & Co.4' that a person claiming a lien "must bring
himself clearly within the law."4' In Georgia-Pacific Corp. v. Dan
Austin Property, Inc.,4" the court of appeals again emphasized the
strictness employed by courts when construing lien statutes.43 The
court in that case rejected a lien claim by a supplier who provided
another supplier with materials. The court stated:

The statute is not to be extended beyond its strict terms ... If it had
been intended to extend to the supplier of a supplier of materials the
General Assembly should have spelled this out in the statute, for we
must construe it against the extending of liens unless the statute does
clearly and plainly provide them."

34. Id.
35. Central of Georgia Ry. v. Shiver, 125 Ga. 218, 53 S.E. 610 (1906).
36. 125 Ga. at 220, 53 S.E. at 611.
37. Id. at 221, 53 S.E. at 611.
38. Id.
39. GA. CODE ANN. §§ 367-2001 to -2002 (Harrison 1967) (current version codified at

O.C.G.A. §§ 44-14-360 to -361 (1982 & Supp. 1993)).
40. 116 Ga. App. 128, 157 S.E.2d 68 (1967).
41. Id. at 129, 157 S.E.2d at 70 (quoting Hawkins v. Chambliss, 116 Ga. 813, 814, 43

S.E. 55, 56 (1902); Haralson v. Speer, 1 Ga. App. 573, 575, 58 S.E. 142, 144 (1907)).
42. 126 Ga. App. 191, 190 S.E.2d 131 (1972).
43. Id. at 192-93, 190 S.E.2d at 132-33.
44. Id. at 192, 190 S.E.2d at 132.
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The court reasoned that applying a liberal construction of the lien
statutes would amount to the equivalent of judicial legislation.' The
materialman's lien statutes are presently codified in O.C.G.A. sections
44-14-360 and -361. 46

In deciding Benning, the Georgia Supreme Court looked critically at
the lien claimant, Dykes, to decide if the lien fell within the protected
scope of the lien statute.47 The court construed the lien statute strictly,
emphasizing that a liberal construction of the present lien laws would
essentially create an unwanted rule that any unauthorized supplier to
a contractor or subcontractor would be able to achieve secured creditor
status with a guarantee of payment provided by the lien statutes.4
The General Assembly did not intend this result when it passed the
present lien statutes. The court also concerned itself with protecting
parties, such as Benning, who initially attempt to protect themselves by
including an anti-assignment clause in contracts entered into with
subcontractors. 49 A contrary decision in the present case would have
essentially nullified all future anti-assignment clauses included in
contracts between contractors, leaving all future contractors vulnerable
to claims from unauthorized suppliers.

After the Georgia Court of Appeals' decisions of Tonn & Blank and
Benning, it appeared that a liberalizing trend was beginning to take
effect regarding the application of lien statutes to certain individuals or
corporations." The Georgia Supreme Court's decision in Benning
essentially puts an end to the liberalizing movement and reiterates the
importance of a more conservative, strict construction of lien statutes.
Consequently, in order to enjoy the protection of a lien, one must deal
directly with, or in a "direct chain" leading to, the prime contractor or an
authorized subcontractor. The court's decision in Benning limits the
number of "links," or parties, in a chain of contracts leading to a general
contractor who can effectively protect their own interests under the
present lien statutes.

JENNIFER YATES

45. Id. at 193, 190 S.E.2d at 133.
46. See O.C.G.A. §§ 44-14-360 to -361 (1982 & Supp. 1993).
47. 263 Ga. at 18, 426 S.E.2d at 566.
48. Id. at 19, 426 S.E.2d at 567.
49. Id.
50. Brian J. Morrissey & Matthew W. Wallace, Construction Law, 44 MERCER L. REV.

125, 148 (1992).
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