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Admissibility of Scientific Evidence: The
Rules of the Game are Changed-Daubert v.

Merrell Dow Pharmaceuticals, Inc.

In the summer of 1993 the Supreme Court decided the case of Daubert
v. Merrell Dow Pharmaceuticals, Inc.' The Court attempted to define
the appropriate standard federal courts should apply when determining
the admissibility of expert scientific testimony.2 Plaintiffs included two
children born with serious birth defects and their mothers. They sued
Merrell Dow Pharmaceuticals alleging that the mothers' ingestion of an
anti-nausea drug called Bendectin caused the children's birth defects?
Merrell Dow moved for summary judgment contending that plaintiffs
would be unable to provide evidence that the drug causes birth defects
in humans." In support of its motion, Merrell Dow submitted the
affidavit of Doctor Stephen H. Lamm, an expert on the risks of exposure
to chemical substances.' Dr. Lamm stated that he had reviewed all the
literature relating Bendectin to human birth defects and that no study

1. 113 S. Ct. 2786 (1993).
2. Id. at 2791.
3. Id.
4. Daubert v. Merrell Dow Pharmaceuticals, Inc., 727 F. Supp. 570, 571 (S.D. Cal.

1989).
5. Id. at 575.
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had demonstrated the drug to be capable of causing such results. He
concluded that the studies failed to prove any link between Bendectin
and the risk of human birth defects.' Plaintiffs responded to the motion
by offering the opinions of eight experts, all of whom had concluded that
the drug could cause birth defects in humans.' These experts based
their conclusions on test tube and animal studies, studies done with
similar chemicals showing them to cause birth defects in humans, and
re-analyses of previous studies conducted on humans. The district court
applied Federal Rule of Evidence 703' and the "general acceptance"
standard enunciated in Frye v. United States,9 and it held that "expert
opinion which is not based on epidemiological evidence is not admissible
to establish causation because it lacks the sufficient foundation
necessary under FRE 703." .1 The epidemiological evidence on which
plaintiffs' experts based their opinions consisted of unpublished
recalculations of previous studies on humans." The court found this
evidence insufficient to carry plaintiffs' burden of proving that defen-
dant's negligence, more likely than not, caused the defects, and it
granted defendant's motion for summary judgment.12 In affirming the
decision, the Court of Appeals for the Ninth Circuit relied solely on the
Frye test and concluded that "the reanalysis of epidemiological studies
is generally accepted by the scientific community only when it is
subjected to verification and scrutiny by others in the field."'3 The
court held that the unpublished opinions of plaintiff's experts did not
meet the standard and therefore were inadmissible. 4 The Supreme,

6. Id.
7. Id. at 573-74.
8. FED. R. EVID. 703.
9. 293 F.2d 1013 (D.C. Cir. 1993). In a brief opinion, the court of appeals established

the standard for the admissibility of novel scientific evidence. Id. at 1014. The opinion of
a scientific expert would be admissible only when the expert's testimony is based on a
principle which is "sufficiently established to have gained general acceptance in the
particular field in which it belongs." Id.

10. 727 F. Supp. at 575. The court interpreted Rule 703 to require general acceptance.
It reasoned that because epidemiological studies were generally accepted as the most
reliable evidence of causation in Bendectin cases, expert opinion must be based on such
studies to be admissible. Id. Based on the Supreme Court's decision in the case, it is
apparent that the trial court misinterpreted the requirements of Rule 703..

11. Id.
12. Id. at 575-76. The court stated that "the strongest inference to be drawn for

plaintiffs based on the epidemiological evidence is that Bendectin could possibly have
caused plaintiffs' injuries, therefore summary judgment is proper against them.' Id. at
576.

13. Daubert v. Merrell Dow Pharmaceuticals, Inc., 951 F.2d 1128, 1131 (9th Cir. 1991).
14. Id,
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Court granted certiorari because of "sharp divisions among the courts
regarding the proper standard for the admission of expert testimony."15

The Court held that the Federal Rules of Evidence replaced the "general
acceptance" test from Frye and that "general acceptance" is no longer a
"necessary precondition to the admissibility of scientific evidence." 6

The Court remanded the case for further proceedings consistent with its
opinion."

When determining the admissibility of expert scientific testimony,
most jurisdictions continue to apply the "general acceptance" standard
established in Frye.'" Proponents of the Frye test argue that it helps
to assure the validity of evidence based on novel scientific methods by
requiring that it be accepted as valid by the people best able to evaluate
it.'9 Requiring general acceptance also assures that a sufficient
number of experts are available to critically analyze a particular piece
of evidence presented at trial.20 The Third Circuit rejected the "general
acceptance" test because it yielded inconsistent results and "its nose-
counting emphasis often led to the exclusion of helpful evidence in
contradiction to the spirit of the Federal Rules of Evidence."2' Instead,
that court applies the more liberal standard contained in the Federal
Rules of Evidence.2 In Deluca v. Merrell Dow Pharmaceuticals, the
Third Circuit stated that "Rules 401 and 402 relating to relevance, and
Rule 403 relating to undue prejudice, and Rules 701-703 relating to
expert testimony provide for the admission of evidence with any
marginal utility absent a substantial countervailing concern."' The
resulting standard becomes a balancing test in which the court weighs
the reliability and relevance of the evidence against the possibility that
the evidence may mislead or confuse the jury." The Supreme Court
granted certiorari to resolve this inconsistency and to provide a

15. 113 S. Ct. at 2792.
16. Id. at 2799.
17. Id.
18. Id. at 2792. See supra note 8.
19. United States v. Addison, 498 F.2d 741, 743-44 (D.C. Cir. 1974).
20. Id. ("Since scientific proof may ... assume a posture of mystic infallibility in the

eyes of a jury of laymen, the ability to produce rebuttal experts ... may prove to be
essential").

21. DeLuca v. Merrell Dow Pharmaceuticals, Inc., 911 F.2d 941, 955 (3d Cir. 1990)
(citing United States v. Downing, 753 F.2d 1224, 1236-37 (3d Cir. 1985)).

22. 911 F.2d at 955.
23. Id. at 956.
24. 753 F.2d at 1239.
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definitive standard by which to determine the admissibility of scientific
evidence.'

The Supreme Court decided that the Federal Rules of Evidence
superseded the Frye test for determining the admissibility of scientific
testimony.26 The Court applied principles of statutory interpretation
to reach its conclusion.27 It determined that, because the drafters had
failed to incorporate the "general acceptance" standard into the Rules,
the Frye test had been superseded and was no longer applicable.28

Moreover, the 'rigid' requirement of general acceptance "would be at odds
with the 'liberal trust' of the Federal Rules and their 'general approach
of relaxing the traditional barriers to 'opinion' testimony."'29 However,
the Court explained that, despite the elimination of the Frye standard,
substantial limits on the admissibility of scientific evidence remain.'0

Rule 702 requires that evidence be both reliable and relevant before
being admitted at trial.31 To ensure reliability, the Court emphasized
that "scientific knowledge" must be derived through the scientific
method.32 To establish relevance, "Rule 702 ... requires that the
evidence or testimony 'assist the trier of fact to understand the evidence
or to determine a fact in issue.'"" The Rules entrust the trial judge
with broad discretion when determining the reliability and relevance of
a given piece of evidence. 4 Also, the Court emphasized that Rule 702
applies to all scientific evidence rather than solely to 'novel' scientific
techniques.3" The Court then endeavored to provided guidance on how
trial courts should apply the Rules.3" In determining whether a theory
or technique is admissible under Rule 702, the trial judge should
consider (1) whether the theory or technique can be tested; (2) whether
it has been subjected to peer review; (3) whether the "known or potential
rate of error" makes the evidence more or less reliable; and (4) whether

25. 113 S. Ct. 2786, 2792 (1993).
26. Id. at 2793.
27. Id. (Although the Federal Rules of Evidence are not actually federal statutes, the

Court interpreted them as it would have interpreted any other statute because, like
statutes, the Rules were enacted by Congress).

28. Id. at 2794. (The Court cited United States u. Abel, in which it stated that the
Rules occupy the field. 469 U.S. 45, 49 (1984)). (Also, the Court noted that there is a Rule
specifically on point which leaves no room for the existence of a common law rule).

29. Id. (quoting Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 169 (1988)),
30. Id. at 2794-95.
31. Id. at 2795.
32. Id.
33. Id. (quoting FED. R. EVJD. 702).
34. Id. at 2796.
35. Id. at 2796 n.11.
36. Id. at 2796.
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the theory or technique is generally accepted in the relevant scientific
community.37 The inquiry under Rule 702 should be flexible with the
primary focus on the reliability and relevance-of the underlying scientific
principle.3 8 Finally, the Court warned that the trial judge should be
aware of other pertinent rules such as Rule 703, Rule 706, and Rule 403,
all of which may affect admissibility.3 9

The Rules provide a more lenient approach to admissibility than the
common law Frye test, which should result in courts admitting more
scientific evidence. Elimination of the Frye standard furthers the Rules'
liberal drive and their stated purpose "that the truth ... be ascer-
tained." ° The Court's decision also "changes the rules of the game." 41

It explicitly states that "the focus ... must be solely on principles and
methodology, not on the conclusions that they generate, 2 and "to
qualify as 'scientific knowledge,' an inference or assertion must be
derived by the scientific method."43 The Court's emphasis on the
scientific method diminishes the danger of admitting information that
is a mere product of the zeitgeist in the relevant scientific field, while it
fosters the admission of novel evidence that is the result of careful,
methodological scientific inquiry. For example, in Daubert, the fact that
the scientific community had not accepted the experts' conclusions would
be of little consequence. The focus would be on whether the methods the
experts used in arriving at those conclusions were viable. Because "in
vitro" and "in vivo" animal studies are widely accepted methods of
scientific research, the experts' conclusions based on those studies likely
are admissible under the new standard. An emerging concern is that
evidence admissible under the Frye test will be inadmissible under the
new standard." The Court explained that such a scenario is unlikely,
and that most questions of admissibility will involve novel scientific

37. Id. at 2796-97. (Note that the general acceptance test retains some vitality as a
factor for determining reliability).

38. Id. at 2797 (The Court noted that "the focus ... must be on principles and
methodology, not on the conclusions that they generate").

39. Id. at 2797-98. (Rule 703 provides that the facts or data relied upon by an expert
need not be admissible in evidence, so long as they are "of a type reasonably relied upon
by experts in the particular field in forming opinions or inferences upon the subject." FED.
R. EVID. 703). (Rule 706 allows the court to require expert witnesses. FED. R. EVID. 706).
(Rule 403 allows the judge to exclude overly prejudicial or confusing evidence. FED. R.
EVID. 403).

40. FED. R. EVID. 102.
41. Edward J. Imwinkelried, The Daubert Decision: Frye Is Dead, Long Live the

Federal Rules of Evidence, Trial, Sept., 1993, 60, at 64.
42. 113 S. Ct. at 2797.
43. Id. at 2795.
44. Imwinkelried, supra note 41, at 64.
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propositions.45 However, attorneys should be aware of the possibili-
ty.46 Some assert that admissibility standards should be "strictly
maintained" to prevent questionable scientific theories from disrupting
the integrity of the courtroom. But, as the Court noted, "rather than
wholesale exclusion under an uncompromising 'general acceptance' test,"
the evaluation of questionable but admissible evidence will be left to the
jury, and to "the adversary system generally.""

JOEL HOwE

45. 113 S. Ct. at 2796 n.11.
46. Imwinkelried, supra note 41, at 64.
47. Peter W. Huber, Galileo's Revenge: Junk Science In the Courtroom, 197 (BasicBooks

1991).
48. 113 S. Ct. at 2798.
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