
Trial Practice & Procedure

by Philip W. Savrin*

This Article surveys the 1993 decisions of the Eleventh Circuit Court
of Appeals that have a significant impact on trial practice and procedure.

I. JURISDICTIONAL ISSUES

A In Rem Jurisdiction

The issue of federal in rem jurisdiction was the subject of the Eleventh
Circuit's decision in United States v. $270,000, in United States
Currency.' Acting under a warrant, state law enforcement officers
searched the residence of an individual suspected of trafficking in illegal
drugs. Pursuant to their search, the officers found a safe deposit box
key. In searching the deposit box, they found large amounts of cash,
which the county sheriff physically seized. After the resident pleaded
guilty to cocaine charges in both state and federal court, state authori-
ties commenced forfeiture actions against the cash.

The state court ruled that the search of the deposit box was illegal and
dismissed the forfeiture action, but the court did not rule on the
disposition of the property. Although there was no court ruling, the
money was transferred, informally, from state to federal custody. The
United States then filed its own forfeiture complaint in federal district
court.' The defendant moved to quash the federal arrest warrant and
return the res to state court, but the district court denied the motion
with a written notation that it had concurrent jurisdiction over the
currency.3

* Associate in the firm of Drew, EckI & Farnham, Atlanta, Georgia. Clark University
(B.A., with high honors, 1981); Boston University (J.D., cum laude, 1985). Member,
American Bar Association, State Bar of Georgia, Atlanta Bar Association. The author
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1. 1 F.3d 1146 (11th Cir. 1993).
2. Id. at 1147.
3. Id.
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Meanwhile, the state court granted the defendant's motion to return
the currency, entered final judgment thereon, and ordered the sheriff to
retrieve the currency from the United States Marshal.4 The Marshal,
however, refused to comply with the state court order to surrender the
currency. The',district court issued a protective order and enjoined
enforcement of the state court order on the basis that the federal court
had exclusive jurisdiction over the res;6

The issue thus arose as to whether a state and federal court can
simultaneously exercise in rem jurisdiction over the same property.7

The Eleventh Circuit found that they could not.' The court noted that
the Supreme Court had long recognized the rule that a court's in rem
jurisdiction must be exclusive: "To avoid unseemly and disastrous
conflicts in the administration of our dual judicial system, and to protect
the judicial processes of the court first assuming jurisdiction ... the
court first assuming jurisdiction over the property may maintain and
exercise that jurisdiction to the exclusion of the other.' Because the
state court had not yet issued a final order directing disposition of the
property when the district court assumed its jurisdiction over the
property, the Eleventh Circuit reasoned, the district court "impaired the
state court's jurisdiction and violated the spirit of comity that must
underlie federal and state court relations.""° Because the district
court's exercise of jurisdiction was premature, it was ordered to return
the property to the state court."

B. Diversity Jurisdiction

In Vermeulen v. Renault, U.S.A., Inc.,2 the court addressed an
interesting nuance of diversity jurisdiction." The underlying case was
a product liability action involving a foreign car manufacturer. 4 The
plaintiff, a resident of Georgia, brought an action against the manufac-
turer of the car, a corporation wholly owned by the French govern-
ment.'5 Although the plaintiff originally asserted jurisdiction based on

4. Id.
5. Id.
6. Id.
7. Id.
8. Id. at 1149.
9. Penn Gen. Casualty Co. v. Commonwealth, 294 U.S. 189, 195 (1935).

10. 1 F.3d at 1149.
11. Id.
12. 985 F.2d 1534 (11th Cir. 1993).
13. Id. 28 U.S.C. § 1332 (1976).
14. 985 F.2d at 1537.
15. Id.
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the Georgia Long Arm Statute,16 the defendant removed the case to
federal court, asserting federal jurisdiction based on diversity of
citizenship.

Under 28 U.S.C. § 603, "an entity 'whose shares or other ownership
interest is owned by a foreign state' is itself deemed a 'foreign state' for
purposes of federal jurisdiction." 7 Diversity of citizenship, however,
exists between "(1) citizens of different States; (2) citizens of a State and
citizens or subjects of a foreign State; (3) citizens of different States
[when] citizens or subjects of a foreign State are additional parties; and
(4) a foreign State, defined in Section 1603(a) of this title, as plaintiff
and citizens of a State or of different States."' Therefore, the Eleventh
Circuit reasoned, the defendant could not be considered a "citizen" or
"subject" of a foreign state for purposes of Section 1332(a). Federal
jurisdiction did not exist on the basis of diversity of citizenship. 9

The only possible source of federal jurisdiction found by the court in
suits against corporations owned by foreign states was the Foreign
Sovereign Immunities Act.20 This statute provides for federal court
jurisdiction in all cases against a foreign state for any claim in personam
with respect to which the foreign state is not entitled to immunity under
either 28 U.S.C. §§ 1605-1607 or any applicable international agree-
ment.2 Because a foreign state is not immune from suit in an action
based on commercial activity, the Eleventh Circuit concluded, federal
court jurisdiction existed in this case.2

II. SUMMARY JUDGMENT

A. Pendent State Law Claims

Edwards v. Okaloosa County,2' which addresses the limits of a
district court's discretion to dismiss pendent state law claims, is
significant not so much for what it holds as what it implies. The case
arose out of the suicide of an inmate whose estate then filed suit alleging
violations of 42 U.S.C. § 1983 for violation of federal civil rights and a
pendent state law wrongful death claim." The district court entered

16. 975 F.2d 746,762 (11th Cir. 1992); see also O.C.G.A. § 9-10-91 (1982 & Supp. 1993).
17. 985 F.2d at 1542.
18. 28 U.S.C. § 1332(a)(1976) (emphasis supplied).
19. 985 F.2d at 1543.
20. 28 U.S.C. §§ 1602-1611. 985 F.2d at 1543.
21. 985 F.2d at 1543.
22. Id. See 28 U.S.C. § 1605(a)(2) (Supp. 1993).
23. 5 F.3d 1431 (11th Cir. 1993).
24. Id. at 1432.
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summary judgment for the defendants on the Section 1983 claim. By
then, the statute of limitations on the state wrongful death claim had
run.' Nevertheless, the district court concluded, it could not retain
jurisdiction because it had dismissed the federal law claim.

The Eleventh Circuit reversed, ruling that, under United Mineworkers
v. Gibbs,' the district court should have considered four factors in
exercising discretionary pendent jurisdiction: judicial economy,
convenience, fairness, and comity.27 Although the statute of limitations
is a significant factor in determining whether to dismiss pendent state
law claims, unless a plaintiff causes delay or blatantly refuses to take
advantage of appropriate procedures which would preserve its claims,
the Gibbs factors may often point toward retaining jurisdiction.'

The future significance of Edwards, however, lies not in its ruling but
in footnote 1, wherein the Eleventh Circuit specifically noted that its
ruling was grounded in the common law and not in the Judicial
Improvements Act of 1990, 28 U.S.C. § -1367. Had the newly-enacted
statute applied, the Court indicated, Section 1367(d) would "appear" to
toll the state statute of limitations. Therefore, in cases governed by
Section 1367 as opposed to the common law, the state statute of
limitations would not have lapsed.

B. Freedom of Information Act

Under the Freedom of Information Act ("FOLA"), a person is entitled
to access to certain government records unless those records are
exempt.29 Some exemptions turn on protected information contained
in the records. Difficulties arise, however, because the individuail
seeking access to government information is not able to independently
review the government's judgment that certain information is exempt
from disclosure. Consequently, in Miscavige v. IRS,"0 the court ruled
that "once a person has shown that the government has records that
should be produced under the FOIA, absent an exemption, the burden
of proof is on the government to establish that a [particular] document
is exempt from disclosure." 1

Shortly after the suit in Miscavige was commenced and before an
answer was filed, the plaintiff seeking information contained in

25. Id.
26. 383 U.S. 715 (1966).
27. Id. at 726.
28. 5 F.3d at 1435.
29. 5 U.S.C. § 52 (1988).
30. 2 F.3d 366, 367 (11th Cir. 1993).
31. 2 F.3d at 367.
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government documents filed a motion to require the government to
submit a Vaughn Index. 2 A Vaughn Index is a detailed showing
justifying the withholding of each particular document.' The govern-
ment opposed the motion on the grounds that such an index is expen-
sive, would not be necessary if affidavits were sufficient, and was, in any
event, premature.3 The district court granted summary judgment for
the government, finding that the documents at issue were properly
withheld.' In so doing, the court relied solely upon declarations
contained in various affidavits submitted by IRS officers, agents, and
attorneys.3"

On appeal, the Eleventh Circuit framed the issue as when, if ever,
affidavits alone are sufficient to carry the government's burden in an
FOIA case, and when an. in camera inspection or Vaughn Index is
needed.3" After canvassing various previous panel decisions, the court
in Miscavige concluded that not only can an affidavit be, sufficient, but
that an FOIA plaintiff does not necessarily have a right to depose the
government agents until the district court has been presented with
evidence (in some form) of the withheld documents.' For an affidavit
to be sufficient, however, it must contain information in sufficient detail
to allow the court to evaluate the exemption from disclosure.39 The
Eleventh Circuit noted that a Vaughn Index is an expensive procedure
more suitable for cases "involving thousands of pages of documents."'
Further, although an in camera inspection might be preferable,
affidavits suffice if they provide as accurate a basis for a decision as
would sanitized indexing, random or representative sampling, in camera
review, or oral testimony.41

C. Pro Se Litigants

In McBride v. Sharpe,42 the petitioner, a Georgia inmate, filed a pro
se habeas corpus petition. challenging the constitutionality of his state
convictions for various crimes. After review of the record, including

32. Id. at 367.
33. See Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977

(1974), on appeal from remand, 523 F.2d 1136 (D.C. Cir. 1975).
34. 2 F.3d at 367.
35. Id.
36. Id.
37. Id. at 368.
38. Id. at 369.
39. Id. at 368.
40. Id.
41. Id.
42. 981 F.2d 1234 (11th Cir. 1993).
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matters outside the pleadings presented by the State, the district court
dismissed, on the merits, the petition for relief.'

While the Eleventh Circuit did not necessarily find that ruling
substantively incorrect, it reversed and remanded because the district
court had not given the petitioner ten day notice of its intent to rule on
the record. Because the district court considered matters outside of the
pleadings in rendering judgment, the action is in the nature of an order
granting summary judgment." Accordingly, consistent with Federal
Rule of Civil Procedure 56(c), the district court was required to give
petitioner "express, 10-day notice of the summary judgment rules, of his
right to file affidavits or other material in opposition to the motion, and
of the consequences of default."4 5

III. PLEADING

A. Filing Requirements

In Kilgo v. Ricks,46 the Eleventh Circuit addressed the special con-
siderations that should be given to pro se litigants, this time with
respect to local filing requirements. The plaintiff filed apro se complaint
alleging violations of his civil rights by prison officials.47 Before the
court took any action in his case, the petitioner was transferred to a
different correctional institution, and he did not send the court a formal
notice of his change of address.' He did, however, use his new return
address when corresponding with the court, and it appears that, at least
initially, the court and opposing counsel used the new address.49

The case proceeded normally for several months, when the court sent
the petitioner copies of orders on minor matters at his first address.5°

These orders were returned to the court as undeliverable and were not
forwarded to the petitioner's new address."

The petitioner filed no further documents until October of the
following year, when he filed a motion for leave to amend his complaint.
The court denied this motion in an order dated October 17, 1989.52 The

43. Id. at 1235.
44. Id.
45. Id. (citing Griffith v. Wainwright, 772 F.2d 822, 825 (11th Cir. 1985)).
46. 983 F.2d 189 (11th Cir. 1993).
47, Id. at 190.
48. Id. at 191.
49. Id.
50. Id.
51. Id.
52. Id.
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court mailed a copy of the order to the expired address, but when it was
returned, the court noted the petitioner's correct return address on the
motion, and re-mailed the order to that address with a notice to keep the
court advised of changes to his address.5" After that time, the petition-
er filed three changes of address, yet the court continued to mail
documents to expired addresses.' Also, the petitioner had returned
lengthy pretrial instructions with a note that he did not understand
them and did not know how to complete the enclosed forms.55 For the
next several months, the court continued to send documents to expired
addresses of the petitioner, and in August dismissed the petitioner's case
with prejudice for failure to keep the court informed of changes of
address." In addition, the court noted that the pretrial orders it had
requested were long overdue. 7

A district court has discretion, under Federal Rules of Civil Procedure
41(b), to dismiss actions with prejudice for failure to comply with local
rules only if "there is a 'clear record of delay or willful contempt and a
finding that lesser sanctions will not suffice."'58 Because the plaintiff
had not willfully disobeyed court orders or rules and because lesser
sanctions could suffice, the Eleventh Circuit concluded, the dismissal
with prejudice was an abuse of the district court's discretion. The Kilgo
court found the dismissal all the more erroneous due to the plaintiff's
pro se status.

B. 71me Limits on Filing

The issue of first impression in Cavaliere v. Allstate Insurance Co.59

was whether Federal Rule of Civil Procedure 6(e) applies to Rule 59(b)
new trial motions. Rule 6(e) provides:

Additional Time After Service By Mail.
Whenever a party has the right or is required to do some act or take
some proceedings within a prescribed period after the service of a
notice or other paper upon the party and the notice or paper is served

53. Id.
54. Id.
55. Id. at 192.
56. Id. This failure was allegedly in violation of Local Rule 230-2(c), under which

failure to keep the clerk's office informed of any change in address which causes a delay
or otherwise adversely affects, the management of the case shall constitute grounds for
dismissal of the action without prejudice. N.D. Ga. R. 230-2(c).

57. 983 F.2d at 192.
58. Id. at 192 (quoting Jones v. Graham, 709 F.2d 1457, 1458 (11th Cir. 1983)).
59. 996 F.2d 1111 (11th Cir. 1993).
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upon the party by mail, three days shall be added to the prescribed
period.60

In Cavaliere, the clerk entered final judgment against petitioner on
March 24, 1992.1 However, a motion for a new trial was not filed until
April 9, which was two days after the ten-day period under Rule 59(b)
had expired.' The district court denied the motion as untimely.3

The plaintiff did not contest this calculation, but argued that the motion
was filed late "because [the plaintiff], in good faith, interpreted the Rules
of Civil Procedure as giving an additional three days for filing a motion
for a new trial under Rule 6(e)." 64

The Eleventh Circuit held that no interplay exists between Rules 6(e)
and 59. Noting that at least two other circuits have rejected the
argument offered by the petitioner, the court held that Rule 59(b) must
be considered in conjunction with Rule 6(b), which permits a district
court to "enlarge" the period for a required action, but adds the
limitation that a court "'may not extend the time for taking any action
under Rule 59(b) except to the extent and under the conditions stated in
[that rule].'" The court thus agreed expressly with the United States
Court of Appeals for the First and Third Circuits and held that Rule
6(e)'s three-day provision is inapplicable to service deadlines for new
trial motions under Rule 59(b).' The denial of the motion for new trial
was therefore upheld."

IV. PLEADING

A. Intervention

In Federal Savings & Loan Insurance Corp. v. Falls Chase Special
Taxing District,' the Eleventh Circuit reversed an order of the district
court that denied the appellant's motion for leave to intervene, finding
that the proposed intervenor's interests may not have been adequately

60. FED. R. Civ. P. 6(e).
61. 996 F.2d at 1112.
62. Id. Rule 59(b) provides: "A motion for a new trial shall be served not later than

ten days after the entry of a judgment." Id.
63. 996 F.2d at 1112.
64. Id. at 1113.
65. Id.
66. Id. at 1114.
67. Id. at 1113-14; see also Sonnenblick-Goldman Corp. v. Nowalk, 420 F.2d 858 (3rd

Cir. 1970), and Flint v. Howard, 464 F.2d 1084, 1087 (lst Cir. 1972).
68. 983 F.2d 211 (11th Cir. 1993).
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represented. 9 The plaintiff, the Federal Deposit Insurance Corporation
("FDIC"), sued Barnett Bank, who was a successor trustee to a taxing
district bond issuance." The FDIC sought a declaratory judgment
voiding the creation of the taxing district and charging Barnett Bank
with negligence, breach of fiduciary duties as bond trustee, and other
improper conduct." The relief sought included damages and an
accounting of all financial transactions concerning the bond trust
accounts."2

The appellants, who were class representatives of the district's bond
holders, moved to intervene as a matter of right, alleging claims for
negligence, breach of fiduciary duties, common law fraud, and violations
of securities laws."3 In addition to seeking damages and an accounting,
the appellants also sought an injunction prohibiting Barnett Bank from
serving as trustee. The district court denied the appellants' motion for
intervention, stating that the FDIC was already pursuing claims against
Barnett Bank for negligence and breach of fiduciary duties."4

On appeal the Eleventh Circuit first noted that appellants had the
right to appeal the denial of intervention as of right, as an exception to
the final order rule. The court noted -further that it reviews such a
denial de novo, based on the following four substantive criteria: (1) that
the intervention application is timely; (2) that an interest exists relating
to the property or transaction which is the subject of the action; (3) that
disposition of the action, as a practical matter, may impede or impair the
ability to protect that interest; and (4) the existing party to the lawsuit
inadequately represents that interest.75  In the instant case, the
question of inadequate representation was the only issue raised on
appeal. Under this factor, a proposed intervenor's burden is minimal; it
needs to show only that its interests may be inadequately represented.
Any doubt concerning the propriety of allowing intervention should be
resolved in favor of the proposed intervenor because it allows the court
to resolve all related disputes in a single action." The court reasoned
that the denial of intervention as of right was erroneous.

69. Id. at 216.
70. Id. at 213.
71. Id. at 214.
72. Id.
73. Id.
74. I&
75. Id at 215.
76. Id. at 216.
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B. Complaints

The Eleventh Circuit addressed the method of analyzing claims
against government officials this past year. In Hobbs v. Roberts,7 the
plaintiff was injured due to a faulty crossing signal and subsequently
filed a complaint against "'the Georgia Department of Transportation
and its Agents, Jerry Gossett, Tony Chambers, Archie C. Burnham and
Ronald K. Colbin."'78 The named defendants were state and district
traffic engineers employed by the Georgia Department of Transportation
("GDOT") and were responsible for the timing of traffic signals.79

Although the jury returned a verdict for Hobbs, the defendants moved
for a judgment notwithstanding the verdict ("JNOV") on the ground that
the GDOT had Eleventh Amendment immunity. The district court
granted this motion, finding that the plaintiff had sued the individual
defendants solely in their official capacities as agents of the GDOT, and
the plaintiff was clearly seeking compensation from the GDOT for these
agents' actions. Because the GDOT was entitled to immunity, the
individual defendants were similarly entitled to Eleventh Amendment
immunity.80

The Eleventh Circuit did not agree. Recognizing that the Eleventh
Amendment bars federal suits against state officials in their "official
capacities" because such actions seek recovery from state funds, the
court looked to "the course of the proceedings" to determine whether the
named defendants were sued in their personal capacities, in their official
capacities, or both."' The court saw no reason to conclude that Hobbs
ever sought only to recover from the state funds, as the course of
proceedings showed that Hobbs sued the named defendants in their
official and individual capacities."2 The court looked to the insurance
policy that Hobbs introduced, the fact that she failed to specify in what
capacity she was suing," the jury instructions, and post-trial re-
marks."i In addition, Hobbs' complaint alleged several liability theories
against the defendants, and the defendants themselves asserted
Eleventh Amendment immunity only for the GDOT, the state agency

77. 999 F.2d 1526 (11th Cir. 1993).
78. Id. at 1527.
79. Id.
80. Hobbs v. Georgia Dep't of Transp., 785 F. Supp. 980, 986 (N.D. Ga. 1991).
81. 999 F.2d at 1528.
82. Id. at 1529.
83. The court found that use of the language "as agents" meant nothing more than

suggesting that the person is alleged to have acted as something other than a purely
"private" person. Id. at 1529.

84. Id. at 1529-30.
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defendant.85 Because neither party "took any step during the litigation
that is inconsistent with these people being sued in their individual
capacities,"s8 the court concluded that the plaintiff sought to recover
from the named individuals in both their official and individual
capacities.8 7 Therefore, the court reasoned, the Eleventh Amendment
was not a complete bar to the plaintiff's claims.

V. BARS To RECOVERY

A. Res Judicata

In Kelly v. Merrill Lynch, Pierce, Fenner & Smith, Inc.," the Elev-
enth Circuit held that a district court properly enjoined arbitration
proceedings on the basis of res judicata. The plaintiffs filed two
complaints against the defendant based on alleged violations of rules
promulgated by the Securities and Exchange Commission.' The
plaintiffs dismissed one claim, and the court ultimately granted
summary judgment to the defendant on the remaining claim."° Shortly
after the district court granted summary judgment, the plaintiffs began
arbitration of four state common law claims, which alleged essentially
the same conduct as the earlier litigation. When the defendant moved
for a preliminary injunction against the arbitration, the plaintiffs
responded with a motion to compel arbitration. 9' The district court
granted the injunction, concluding that 28 U.S.C. § 2283 gives federal
courts the power to issue injunctions to protect their own judgments, and
that res judicata barred the arbitration claim.9

The Eleventh Circuit agreed. It found that not only did the Anti-
Injunction Act specifically give the district court the power to enjoin
arbitration proceedings,9 3 but also that the district court, rather than
the arbiters, should resolve the res judicata defense. 4 The court
further noted that in addition to preventing piecemeal litigation, the
ability of district courts to decide resjudicata claims protects their prior

85. Id. at 1531.
86. Id. at 1532.
87. Id.
88. 985 F.2d 1067 (11th Cir. 1993).
89. Id. at 1068.
90. Id.
91. Id.
92. Id.
93. Id. See 28 U.S.C. § 2283 (1988).
94. 985 F.2d at 1069.
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judgments."" The district court therefore properly decided that res
judicata barred the arbitration."

B. Statute of Repose

The court in Bradway v. American National Red Cross'" addressed
the timely issue of medical malpractice actions and Acquired Immune
Deficiency Syndrome ("AIDS"). In 1983, the plaintiff underwent
reconstructive surgery at Emory University Hospital in Atlanta, Georgia
and received two units of whole blood by transfusion after surgery The
blood was obtained from an American National Red Cross blood bank."
In July of 1988, the plaintiff was diagnosed with AIDS. In April of the
following year, the plaintiff filed a complaint in Georgia state court
alleging that she had contracted AIDS during her 1983 transfusion and
asserted that the Red Cross was negligent in not identifying high risk
donors."

The Red Cross moved the district court to dismiss the action as barred
by Georgia's statute of limitation and repose for medical malpractice
suits.00 While the statute of limitations is two years, the statute of
repose is five years, which would preclude the cause of action. The
district court ruled that, although the plaintiff contended that the action
was one for "ordinary" negligence and not medical malpractice, Georgia
law defines an action against a blood bank for the negligent collection
and supply of human blood as an action for medical malpractice. 1'
The case was therefore dismissed as time-barred under the five year
statute of repose.

On appeal the Eleventh Circuit certified the question, to the Georgia
Supreme Court, of whether the action sounded in negligence or medical
malpractice. After the Georgia Supreme Court settled on the latter, the
Eleventh Circuit affirmed. In so doing, the court noted an interesting
and often overlooked distinction between statutes of limitations and
statutes of repose. A statute of limitations normally governs the time
within which legal proceedings must be commenced after inquiry occurs.
A statute of repose, on the other hand, limits the time within which an
action may be brought from when the wrong was committed, regardless

95. Id.
96. Id. at 1070.
97. 992 F.2d 298 (11th Cir. 1993).
98. Id. at 299.
99. Id.

100. O.C.G.A. §§ 9-3-70 to 71 (1982 & Supp. 1993).
101. 992 F.2d at 300.
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of when the injury occurred. 102 A statute of repose, in other words, is
not related to the accrual of any cause of action and stands as an
absolute bar to any right of action." a

VI. ISSUES AT TRIAL

A. Retroactivity

The decision in Curtis v. Metro Ambulance Service, Inc.'" addressed
whether the provisions of the Civil Rights Act of 1991 apply retroactive-
ly. In Curtis plaintiff filed her complaint before the new statute took
effect. Once effective the new law allowed her to seek compensatory and
punitive damages (in addition to reinstatement and back pay) and to
demand a jury trial.

In resolving the legal issue of retroactivity, the Eleventh Circuit relied
on Baynes v. AT&T Technologies, Inc.,"05 which held that the compen-
satory and punitive damages and jury trial provisions of the Act did not
apply retroactively to cases in which a judgment had been entered before
the Act's effective date."' Although the holding of Baynes was explic-
itly limited to cases in which judgment had been entered before that
effective date,0 ' the court concluded that the same reasoning applied.
Consequently, the plaintiff was not allowed to amend her complaint to
demand a jury and seek compensatory and punitive damages even
though no final judgment had been entered.1 °s

B. Burden of Proof

'-In Polston v. Boomershine Pontiac-GMC Truck, Inc.,"° the Eleventh
Circuit received a response to the following question that it had certified
to the Supreme Court of Georgia: "What is the burden of proof on each
party in a crashworthiness or enhanced injury case under Georgia
law?"1 In Polston the plaintiff sued the defendant alleging that a
defect in the design of her automobile caused her to suffer injuries
greater than she would have experienced had her car been designed

102. Id. at 301.
103. Id. See Wright v. Robinson, 426 S.E.2d 870, 871 (Ga. 1993).
104. 982 F.2d 472 (11th Cir. 1993).
105. 976 F.2d 1370 (11th Cir. 1992).
106. 982 F.2d at 473.
107. 976 F.2d at 1372 n.1.
108. 982 F.2d at 474.
109. 987 F.2d 730 (11th Cir. 1993).
110. Id. at 731. See Polston v. Boomershine Pontiac-GMC Truck, Inc., 952 F.2d 1304

(11th Cir. 1992).
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properly."' The district court held that "the law of Georgia places the
burden of proof upon the plaintiff to establish that the defendant was
the sole cause of the enhanced injury," and granted defendant's motion
for a directed verdict."2 The plaintiff appealed, arguing that she
should not have the burden of proving both the existence and the extent
of enhanced injuries attributable to the defendant. The defendant
countered that the nature of a "crashworthiness" case requires that the
plaintiff make a particularized showing of enhanced injury attributable
to a design defect."1

In response to the certified question on allocating this burden of proof,
the Supreme Court of Georgia replied:

In an enhanced injury or crashworthiness case, Georgia law places on
the plaintiff the burden of proving that a design defect was a substan-
tial factor in producing damages over and above those which were
probably caused as a result of the original impact or collision. To the
extent that the injuries suffered by the plaintiff are indivisible, the
defendants are treated as joint tortfeasors. Once the plaintiff's burden
has been borne, the burden of proof shifts to the defendant which
wishes to limit its liability to demonstrate a rational basis for
apportioning the liability for the injuries.""

The Eleventh Circuit then held that because the plaintiff had already
presented evidence of the existence of enhanced injuries sufficient to
withstand the motion for directed verdict, the defendant bears the
burden of demonstrating a rational basis for apportioning the liability
for her injuries. 5 Therefore, the Eleventh Circuit reversed the
district court's directed verdict for the defendants." 6

C. Judgment Notwithstanding the Verdict

In Jackson v. Pleasant Grove Healthcare Center,"7 the Eleventh
Circuit considered for the first time the propriety of a district court
granting a motion notwithstanding the verdict by ruling that certain
evidence presented at trial was inadmissible."' During the course of
the trial, the defendant unsuccessfully challenged the qualifications of

111. 987 F.2d at 731.
112. Id.
113. Id.
114. Id. at 732; Polston v. Boomershine Pontiac-GMC Truck, Inc., 423 S.E.2d 659 (Ga.

1992).
115. 987 F.2d at 732.
116. Id.
117. 980 F.2d 692 (11th Cir. 1993).
118. Id. at 695.
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an expert presented by the plaintiff."9 However, after the jury
returned its verdict in favor of the plaintiff, the district court determined
that it erred in admitting the expert's testimony. Without such tes-
timony, plaintiff had failed to establish a key element of his case, com-
pelling the district court to grant defendant's motion for JNOV.12

The Eleventh Circuit held that the district court erred in excluding the
expert's testimony when ruling on the motion for JNOV. Although the
Eleventh Circuit had not considered the propriety of such a ruling
previously, three circuits had considered the issue and all held that it is
error to exclude previously admitted evidence when deciding a motion for
JNOV.'21 The basis for this rule is that the plaintiff, having relied on
the admissibility of the evidence at trial, would be unable to remedy the
situation once the defendant has moved for JNOV.22 The district
court's order in Jackson granting the defendant's motion for JNOV was
therefore reversed."

VII. DAMAGES

A. Jury Verdict

Some potential issues regarding a jury verdict arose in United States
v. Sullivan,'24 when the government sued private citizens for damages
sustained when the defendants cut and removed trees from federal
property.'25 The named defendants were the husband and wife who
owned property adjacent to the federal land, the operator of the
bulldozer used to clear the trees, and the brothers hired to clear the
trees. 2 ' The jury returned a verdict in favor of the government for
$100,000 against each of the property owners, $9,476 against the
company hired to clear the trees, $9,476 against the owner of that
company, and $100 against the bulldozer operator. The difficulty with
the result reached by the jury was that any finding of liability against
defendants had to be joint and several. Differing verdicts against the

119. Id.
120. Id. The plaintiff brought an action under the Alabama Medical Liability Act, ALA.

CODE §§ 6-5-540 to 42 (1993), which requires the plaintiff to offer exert testimony as to the
appropriate standard of care. ALA. CODE § 6-5-548 (1993).

121. Id. at 695. See Douglass v. Eaton Corp., 956 F.2d 1339, 1343 (6th Cir. 1992);
Sumitomo Bank v. Product Promotions, Inc., 717 F.2d 215, 218 (5th Cir. 1983); Mid-
Continent Broadcasting Co. v. North Cent. Airlines, Inc., 471 F.2d 357,358 (8th Cir. 1973).

122. 980 F.2d at 696.
123. Id. at 697.
124. 1 F.3d 1191 (11th Cir. 1993).
125. Id. at 1193-94.
126. Id. at 1194.
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defendants showed that the jury was confused on this question of law,
and the district court therefore amended the verdicts into a single joint
and several verdict. 127

On appeal the Eleventh Circuit was unimpressed with the appellants'
contention that the jury verdict was completely inconsistent with the
government's figure of estimated damages of $614,000 and their own
maximum damage figure of $5,276.' Because varying estimates were
admitted into evidence, the jury's verdict was well within the range of
damages that the evidence would support. 120 Thus, the Eleventh
Circuit upheld the district court's actions.

B. Post-Judgment Interest

An interesting, and likely common, nuance of post-judgment interest
was the subject of DeLong Equipment v. Washington Mills Electro.30

On May 17, 1993, the Eleventh Circuit reversed the grant of a new trial,
which reinstated jury verdicts in favor of the plaintiff.'3 An original
opinion contained no instructions to the district court concerning the
award of post-judgment interest.3 2 Noting the mandatory nature of
post-judgment interest,' the Eleventh Circuit looked to Rule 37 of the
Federal Rules of Appellate Procedure, which states that interest should
be awarded from the date the judgment is affirmed.'" However, when
an appellate court reinstates a vacated judgment, interest accrues from
the date of the judgment on remand." In addition, an appeals court
has discretion to select an appropriate date from which interest should
run.

136

In cases reinstating a jury verdict for the plaintiff, the court added,
"equity ordinarily, and perhaps always,"' 7 commands that interest be
awarded from the date of the original judgment.' This holding was
justified further by the necessity of maintaining the integrity of the jury
verdict and its value at the time it is rendered.'39 In addition, the

127. Id. at 1197-98.
128. Id. at 1196.
129. Id.
130. 997 F.2d 1340 (11th Cir. 1993).
131. Id. at 1341.
132. Id.
133. Id.; see 28 U.S.C. § 1961 (1988).
134. 997 F.2d at 1341; see also FED. R. APP. P. 37.
135. Briggs v. Pennsylvania R. Co., 334 U.S. 304 (1948).
136. 997 F.2d at 1342.
137. Id.
138. Id.
139. Id.
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defendant would receive a windfall if it did not compensate the plaintiff
for being deprived of the funds between the time of the judgment and
the final resolution of the case. 140

VIII. ATTORNEY FEES

A. Calculation

In Resolution TRust Corp. v. Hallmark Builders, Inc., the Eleventh
Circuit held that a Florida magistrate improperly reduced an award of
attorney fees. After the plaintiff prevailed, it moved for attorney fees,
and the magistrate calculated the "lodestar," which is the number of
hours reasonably expended by the attorney multiplied by a reasonable
hourly rate." The magistrate next found that no reduction of the
lodestar was warranted because the plaintiff was completely successful,
foreclosing the need for such a reduction."4S However, despite this
finding, the magistrate reduced the amount as excessive and exercised
his own judgment to arrive at a fee that he determined to be reason-
able.1" This decision was based on the billing judgment rule, which
is a device by which lawyers and courts can determine a reasonable
number of hours for which the prevailing party's attorneys may be
compensated.

Although the Eleventh Circuit understood the magistrate's urge to find
a better formula to determine reasonable charges for fees, it nevertheless
held that the magistrate erred as a matter of law. 45 The court
explained that the billing judgment rule cannot be used to reduce a
lodestar fee amount after the components of that lodestar have already
been determined to be reasonable. 4" The instances in which a lawful-
ly found lodestar amount may be adjusted are severely limited, such as
where the prevailing party was only partially successful in its ef-
forts. 47 Because the plaintiff in Resolution TRust was fully successful,

140. Id.; see also Cordero v. De Jesus-Mendez, 922 F.2d 11, 18 (st Cir. 1993) (a similar
First Circuit case supported this decision that held, "calculating interest from the date of
the second judgment would penalize the plaintiff for the trial judge's error.").

141. 996 F.2d 1144 (11th Cir. 1993).
142. Id. at 1148.
143. Id. (citing Hensley v. Eckerhart, 461 U.S. 424, 434 (1983)).
144. Id. at 1149.
145. Id.
146. Id.
147. Id. at 1150; Hensley, 461 U.S. at 434-36.
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the judgment of the district court's reduction of the lodestar was
reversed. 14

B. Entitlement to Attorney Fees

In Church of Scientology Flag Service Organization, Inc. v. City of
Clearwater,49 the plaintiff filed an action under 42 U.S.C. § 1983 to
enjoin the enforcement of a city ordinance regulating the charitable
contributions by imposing reporting and record-keeping requirements
and prohibiting fraudulent representations.'"0 The day before the
deadline to file post-hearing memoranda, the city enacted a second
ordinance which repealed the original ordinance in part, but retained
many of its provisions. 5' The district court found the original ordi-
nance facially unconstitutional in its entirety and enjoined its enforce-
ment permanently.'52 However, the Eleventh Circuit vacated the order
as moot, reasoning that only the second ordinance remained in
effect. 53 On remand, the district court found the second ordinance to
be constitutional in its entirety.54

The plaintiff then petitioned for attorney fees pursuant to 42 U.S.C.
§ 1988 on the ground that its earlier litigation was successful in causing
the city to repeal the unconstitutional portions of the first ordinance.S'
The district court, however, denied the plaintiff's fee request, ruling that
the plaintiff had not prevailed because its rights were not vindicated as
a result of its lawsuit.156

The Eleventh Circuit held that the plaintiff had met the threshold
requirement of "prevailing party" status because the suit brought by the
plaintiff caused the city to amend the original ordinance, and it was
equally clear that the amendment significantly affected the parties' legal
relationship. The second ordinance abandoned several challenged

148, Id. at 1151.
149, 2 F.3d 1509 (11th Cir. 1993).
150. Id. at 1511.
151. Id.
152. Id.
153. Id. (citing Church of Scientology Flag Serve. Org. v. City of Clearwater, 777 F.2d

598 (11th Cir. 1985), cert. denied, 476 U.S. 1116 (1986)).
154. 2 F.3d at 1511-12.
155. Id. at 1512.
156. Id. at 1512-13; see also Church of Scientology Flag Serva. Org. v. City of

Clearwater, 773 F. Supp. 321 (M.D. Fla. 1991). The court first noted that it is well settled
that a plaintiff is a prevailing party and thus ordinarily entitled to a fee award of "some
kind" if the plaintiff has succeeded on "any significant issue in litigation which achieves
some of the benefit the parties sought in bringing that suit." Hensley v. Eckerhart, 461
U.S. 424, 433 (1983) (quoting Nadeau v. Helgemoe, 581 F.2d 275, 278-79 (1st Cir. 1978)).
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provisions, indicating that the plaintiff prevailed on its asserted right
not to be treated differently from other religious organizations.'57 In
fact, the defendant conceded that the repeal of the challenged provisions
was caused by the plaintiff's articulation of alleged constitutional
infirmities. 5 ' Thus, the Eleventh Circuit held that for purposes of 42
U.S.C. § 1988, the plaintiff was indeed the prevailing party and was
entitled to attorney fees.'59

The Eleventh Circuit reversed a denial of attorney fees on different
grounds in Love v. Deal.6 ° Although the district court had found the
plaintiffs to be prevailing parties and therefore entitled to attorney fees,
it awarded fees to only one of the plaintiff's attorneys.'6 ' The plaintiffs
had retained counsel to represent them in a Voting Rights Act claim
against defendants.'62 However, during the course of representation,
the plaintiffs' original attorney was suspended from practice in Georgia
for his alleged failure to complete Georgia's mandatory continuing legal
education requirement ("CLE"). 65 That same day, he informed one of
the plaintiffs of his suspension and of the need to retain new counsel if
the suspension was not lifted shortly.'64 Although the attorney was
finally reinstated by the Georgia Supreme Court less than two months
later, he was suspended from the Southern District of Georgia due to his
suspension from the state courts. 165

Immediately after being suspended in federal court, the attorney met
with the plaintiff to recommend that substitute counsel be retained. 66

Although the plaintiffs' original counsel was later reinstated 67 and
assisted the plaintiffs prior to final judgment, he was denied attorney
fees because the district court reasoned the attorney prejudiced his client

157. 2 F.3d at 1513.
158. Id.
159. Id. at 1514. The court also noted that it was appropriate to deny "prevailing

party" status merely because the plaintiffs challenge to the second amended ordinance
alleged the same or similar constitutional infirmities as its earlier action. Id.

160. 5 F.3d 1406 (l1th Cir. 1993).
161. Id. at 1409.
162. Id. at 1407.
163. Id. at 1408.
164. Id.
165. Id.
166. Id.
167. Id. The attorney was suspended from practice in Georgia state courts on February

13, 1992. He was then suspended from the federal courts on February 26, 1992. The
attorney had in fact completed the CLE requirements, but was actually suspended as a
result of a mistake. The mistake was not corrected immediately and the attorney was not
reinstated by the Georgia Supreme Court until April 1, 1992, and by the federal court on
April 6, 1992. Id.
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by not insisting that the new counsel be retained immediately upon
learning of his suspension."

The Eleventh Circuit first quoted the Supreme Court, stating that
prevailing plaintiffs "should ordinarily recover an attorney's fee unless
special circumstances would render an award unjust.""'9 The special
circumstances exception is a judicially created concept and should be
construed narrowly so as not to interfere with the congressional purposes
behind the award statutes. As a result, the Eleventh Circuit has
recognized four situations that might constitute special circumstances
justifying the denial of a fee award: (1) when the plaintiff's action
asserted essentially a private tort claim for money damages; (2) when
the plaintiff was not instrumental in achieving the remedies sought;
(3) when plaintiffs challenged an antiquated rarely enforced statute; and
(4) when the plaintiff through a settlement or consent order agreed to
compromise his right to pursue subsequent fees.17 The district court's
reasoning for denying fees-prejudice to the prevailing parties caused by
their own attorney--does not fall within any of these categories.
Accordingly, the district court abused its discretion in finding that
special circumstances warranted the denial of attorney fees. 7'

IX. SANCTIONS

Although not necessarily a modification of existing law, an egregious
and interesting case of attorney misconduct was the issue in Bonfiglio
v. Nugent.172 Appellant James A. Bonfiglio, an attorney with eleven
years of legal experience, was ordered by a state court to pay attorney
fees and costs to the law firm that represented his ex-wife in divorce
proceedings. 73 Bonfiglio later filed a motion requesting permission to
pay the firm in installments since he could not afford to make a lump
sum payment. 174 The law firm did not object and prepared an order
that it sent to him, under which Bonfiglio paid monthly installments of
$250.00, with no interest, even though the firm would have to wait more
than two years to receive all of the payments. 75 After an unsuccessful
appeal of the final divorce order, Bonfiglio was again required to pay

168. Id. at 1409.
169. Id. at 1410 (citing Newman v. Piggie Park Enters., Inc., 390 U.S. 400,402 (1968)).
170. 5 F.3d at 1410; Maloney v. City of Marietta, 822 F.2d 1023, 1025 (l1th Cir. 1987).
171. 5 F.3d at 1410.
172. 986 F.2d 1391 (11th Cir. 1993).
173. Id. at 1392.
174. Id.
175. Id.
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attorney fees for the sum of $1,500, this time payable in five monthly
installments of $300, and again without interest.1 6

After the law firm allowed Bonfiglio twice to pay in installments, he
wrote letters to the firm expressing his thanks for the "extension of
credit."'77 Less than two weeks later, he filed a federal class action
complaint against both the individual attorney and the law firm that
represented his ex-wife for violating the "Truth in Lending Act"' and
Regulation Z, 79  by not providing him with a financial disclosure
statement when it agreed to allow him to pay in installments."s

Bonfiglio sought to represent a class of all persons who had entered into
similar "consumer credit transactions" with the law firm, and proceeded
to file enormous discovery requests which, among other things, sought
to force the firm to disclose its revenue from fee agreements for each
month of the proceeding year and for the six preceding years. 8"

The district court correctly granted summary judgment against
Bonfiglio after determining that his lawsuit was utterly without
merit. 2 The Eleventh Circuit held that Bonfiglio's contention that
the Truth in Lending Act applied either to a debt created by a court
order requiring one party to pay another's fees and costs, or to a related
payment plan ordered by the court or worked out by the parties, was
frivolous.'" In addition, Bonfiglio relied on an easily distinguishable,
non-binding district court decision in his appeal. This appeal came even
after the district court warned Bonfiglio in its summary judgment order
that he was "skirting dangerously close to incurring sanctions pursuant
to Rule 11 of the Federal Rules of Civil Procedure."'"

The district court further noted that Bonfiglio's conduct was "nothing
short of an abuse of the judicial process designed to harass the
[dlefendants into foregoing payment of the Uludgment against the
[pllaintiff."'8 8 The district court expressly retained jurisdiction of the
case "as to the matter of attorney fees and costs" arising at the district
court level.'1

176. Id.
177. Id.
178. Id. 15 U.S.C. §§ 1601-1667e (1976).
179. 987 F.2d at 1392. 12 C.F.R. Pt. 226 (1993).
180. 986 F.2d at 1392.
181. Id. at 1392-93.
182. Id. at 1393.
183. Id. The Act is expressly limited in scope to certain consumer credit transactions.

15 U.S.C. § 1602(f (1976).
184. 986 F.2d at 1394.
185. Id.
186. Id.
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Incensed, the Eleventh Circuit found that Bonfiglio's refusal to heed
the district court's warning resulted in a stubborn appeal that was as
"utterly frivolous [as the] contentions-he made in the district court."187

As sanctions, the Eleventh Circuit ordered Bonfiglio to pay double the
costs of the appeal in addition to the reasonable attorney fees to the
appellees.' The court also explicitly reserved the right of the district
court to enter sanctions under Federal Rule of Civil Procedure 11 for
Bonfiglio's action in filing and pursuing the lawsuit that the district
court prohibited.189 Finally, the court considered it irrelevant that the
victims of the harassing litigation in this case were attorneys: certainly,
"even members of the much-maligned legal profession merit protection
from vexatious litigation."19°

X. CONCLUSION
In 1993, as in prior years, the Eleventh Circuit has tended to strictly

enforce the rules of civil and appellate procedure, as well as the limits
of federal court jurisdiction, while at the same time demanding high
standards of professionalism. Although this review does not reveal any
drastic changes in the legal landscape, some significant changes may be
in the offing for 1994 as the amended Federal Rules of Civil Procedure
go into effect. Those who practice in federal court must therefore
continue to keep themselves abreast of developments in trial practice
and procedure.

187. Id.
188. Id.
189. Id. at 1395.
190. Id. at 1394.
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