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I. INTRODUCTION

This Article surveys the 1993 decisions of the United States Court of
Appeals for the Eleventh Circuit that impacted on the areas of tradition-
al labor law. Specifically, the cases in this Article address noteworthy
decisions under the National Labor Relations Act ("NLRA7),' the Labor
Management Relations Act ("LMRA), 2 the Fair Labor Standards Act of
1938 ("FLSA), 3 and the Employee Retirement Income Security Act of
1974 ("ERISA"). 4

While it would be impossible for this Article to discuss every case
decided by the Eleventh Circuit this survey year addressing these
federal labor laws, it does address the major developments in the area
of labor law. As in years past, the Eleventh Circuit considered several
cases covering a wide variety of issues in the labor law sector. The
majority of the cases revisited the old rules and standards, attempting
to clarify their use through the cases presently before the court. Some
cases, however, addressed new issues and broke new ground in the area
of traditional labor law.
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II. THE NATIONAL LABOR RELATIONS ACT AND THE LABOR
MANAGEMENT RELATION ACT

A. Judicial Review of Labor Arbitrations

In Sullivan, Long & Hagerty, Inc., v. Local 559 Laborers' International
Union,5 the Eleventh Circuit addressed the issue of whether a district
court had exceeded its authority by vacating the decision of a joint
management-union committee ("Joint Committee") requiring that a
certain employee be reinstated.6 Specifically, this case involved a labor
dispute between Sullivan, Long & Hagerty, Inc. ("Sullivan") and the
Laborers' International Union of North America, Local No. 559 ("the
Union") that began during the construction of a new plant.7 The parties
had a collective bargaining agreement that governed their relationship
and consisted of two documents: the local Building Construction
Agreement ("BCA7) and the Project Labor Agreement ("PLA").8 The
collective bargaining agreement provided that, in the event of a conflict
with the terms of another labor contract, the PLA document was the
document that would control.9

In this case, the employer, Sullivan, laid off a particular employee who
was also a union steward.1" Immediately thereafter, the Union filed a
grievance on behalf of the employee alleging that Sullivan violated the
collective bargaining agreement by discriminating against a union
representative. 1 Sullivan denied the grievance, and the Union brought
the matter before a joint committee, as provided for by the collective
bargaining agreement.12 The Joint Committee consisted of members of
the Associated General Contractors of America and the Union. 3 After
reviewing the record, the Joint Committee unanimously found that the
employee should be reinstated in his position, without back pay, but
gave no written opinion to accompany its decision. 4 Sullivan refused
to reinstate the employee and filed a suit in district court to vacate the

5. 980 F.2d 1424 (11th Cir. 1993).
6. Id. at 1425.
7. Id.
8. Id.
9. Id.

10. Id.
11. Id. at 1425-26.
12. Id. at 1426.
13. Id.
14. Id.
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judgment of the Joint Committee." The district court held "that the
Joint Committee exceeded the authority granted by the collective
bargaining agreement and set aside the decision." 6

Subsequently, the Union appealed the case to the Eleventh Circuit.
Relying on a particular portion of the PLA contract, the employer argued
that the district court correctly set aside the Joint Committee's decision
because the Joint Committee "disregarded the plain language of the
collective bargaining- agreement and, thus, the award was properly
vacated on the ground that it failed to 'draw its essence' from the
contract." 7 The PLA provision in question stated that "... lay-offs
shall be determined solely by the contractor based upon his need for
various skills and work requirements [and that) preferential treatment
will not be given for any reason.""8 The employer contended that the
Joint Committee had disregarded this language of the contract when it
ordered that the employee be reinstated because the reason it did such
was due to the "customary practice" that a union steward be laid off only
after all other employees had been let go.'9 By relying on this standard
practice, the employer contended that the Joint Committee blatantly
disregarded the contract provision stating that no preferential treatment
would be given during lay-offs and, thus, the district court's decision
should be upheld.'

The Eleventh Circuit initially recanted the standard for a substantive
review of a labor arbitration award and stated that it was "limited to a
determination of whether an award [was] irrational, whether it fail[ed]
to draw its essence from the collective bargaining agreement or whether
it exceed[ed] the scope of the arbitrator's authority.""' The court also
reiterated that it was "well settled that arbitrators are not required to
explain an arbitration award and that their silence cannot be used to
infer a ground for vacating the award."22 Thus, in order to overturn
the Joint Committee's decision, the Eleventh Circuit held Sullivan would
have to be able to "refute every reasonable basis upon which the Joint
Committee may have acted."2

15. Id.
16. Id.
17. Id. at 1427.
18. Id.
19. Id.
20. Id.
21. Id. at 1426 (citing Butterkrust Bakeries v. Bakery, Confectionery & Tobacco

Workers, 726 F.2d 698, 699 (11th Cir. 1984)).
22. Id. at 1427 (citing Robins v. Day, 954 F.2d 669, 684 (11th Cir. 1992)).
23. Id.
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Under this extremely high standard the Eleventh Circuit found that
the employer was unable to refute every reasonable basis for the Joint
Committee's decision and, therefore, the district court erred when it
reversed the Joint Committee's decision. 4 In making this ruling, the
court emphasized the importance of allowing arbitrators to make certain
decisions concerning collective bargaining agreements without interfer-
ence and that a court should rarely get involved in these decisions, much
less overturn one.25 Specifically, the court held that "[airbitral awards
enjoy a strong presumption of finality in the labor arena."26 Moreover,
even a serious error in a contractual interpretation would not "allow this
court to vacate the Joint Committee's award since the Committee was
at least 'arguably construing or applying the contract in acting within
the scope of [its] authority.' 27

In this specific case, the court noted that the Joint Committee could
have based its decision to reinstate the steward on several reasons, all
of which could also reasonably comply with the PLA provision.2 First,
the court stated the Joint Committee may have considered that the
standard practice of only laying off stewards as a last resort was not, in
and of itself, a "preference" for union stewards. 29 Instead, the Joint
Committee could have found that it was simply a customary practice
and, as such, it was compatible with the PLA clause.' Moreover, the
Joint Committee could have reinstated the steward because it concluded
that the steward was laid off solely because he was a member of the
Union.3 This type of discrimination would not be lawful under the
PLA and, as such, the employee should have been reinstated. 2 Finally,
the Eleventh Circuit held that the Joint Committee may have interpret-
ed the PLA clause to require the employer to only lay off individuals if
their skill or work performance requirements were inadequate.' The
Committee could have concluded that the employer failed to show that
the steward was laid off because his work skills were poor and, thus, the
PLA contract required reinstatement.34

24. Id. at 1431.
25. Id. at 1426.
26. Id.
27. Id. at 1429 (quoting United Paperworkers Int'l Union, AFL-CIO v. Misco, Inc., 484

U.S. 29, 38 (1987)).
28. Id. at 1427-28.
29. Id.
30. Id. at 1428.
31. Id. at 1429.
32. Id.
33. Id. at 1430.
34. Id.

1324 [Vol. 45



1994] LABOR LAW 1325

Interestingly enough, however, in the case of Warrior & Gulf
Navigation Co. v. United Steel Workers of America, AFL-CIO-CLC,' the
Eleventh Circuit agreed with the district court's reversal of an arbitra-
tor's award, finding that the arbitrator's remedy expressly contradicted
the language of the agreement and, therefore, it was properly over-
turned.' In this case, the collective bargaining agreement ("the
Agreement") allowed the employer to drug test its employees on a
random basis and for cause.3" If an employee received a positive drug
test, the employer was then allowed to re-test the employee once every
week for the next two weeks, and if the employee received another
positive test, he was "subject to immediate discharge."38 The Agree-
ment also suggested, however, that the employer must have "just cause"
to fire an employee. 9 If there was a disagreement between the
employer and a union member, the Agreement stated that outside
arbitration should resolve the dispute.4'

In this case, the employee in question had tested positive for
marijuana on April 7, 1991.4

' The employee had been suspended
earlier in 1988 when he also had a prior positive drug test.42 On April
29, 1991, before the employer received the results from the second test,
the employee was tested for a third time. This test was negative.43

After the employer received the positive test results from April 17, 1991,
it fired the employee." The union disagreed with the decision to fire
the employee, and the parties sought an arbitrator to adjudicate the
dispute."

The arbitrator found that the employee had been aware of his
contractual requirements and that the April 17, 1991 test was legiti-
mate, positive for marijuana, and did not violate the Agreement.46 The
arbitrator found, however, that the employee's penalty should not have
been so severe as a discharge. Instead, the arbitrator reduced the
employee's penalty to a disciplinary suspension and reasoned that the
Agreement's "just cause" provision required the employer to use "just

35. 996 F.2d 279 (11th Cir. 1993).
36. Id. at 279.
37. Id.
38. Id. at 280.
39. Id.
40. Id.
41. Id.
42. Id.
43. Id.
44. Id.
45. Id.
46. Id.
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and equitable" procedures in its "decision to fire an employee."'7

Specifically, the arbitrator stated:

... [When the company required that [the employee] submit a urine
sample for testing on April 29, it changed the rules of the game. Thus,
had the urine sample of April 17 proven negative for drugs, and the
sample of April 29 proven positive for drugs, certainly the company
would have discharged [the employee] pursuant to Section 23,
Paragraph 6(b) of the labor agreement.

It is only correct and just that the company cannot have it both ways.
When it required [the employee] to submit a urine sample on April 29,
the company in effect was telling [the employee] that the April 29 test
was the one on which [the employee's] continued employment would
hinge. [The employee] passed the April 29 test. Accordingly, the
company has failed to establish just cause for discharge by clear and
convincing evidence.

Stated differently, just cause means that the employee must be given

a "fair shake."8

After reviewing all of this evidence, the district court concluded that the
arbitrator had exceeded his discretion in finding that the employer
lacked "just cause" in discharging the employee since the express terms
of the contract allowed the employer to discharge an employee immedi-
ately after a second positive test result.49

On appeal, the Eleventh Circuit began its analysis by reiterating the
standard that district courts should usually defer to the arbitrator's
finding of fact.'0 The court stated, however, that once the arbitrator
determined the facts, he could not "'ignore the plain language of the
contract.'" 5 Furthermore, "'an arbitrator does not have unfettered
discretion. He may not impose a remedy which directly contradicts the
express language of the collective bargaining agreement.'"5 2

Regardless of the issue of "just cause," the Eleventh Circuit found that
the plain language of the Agreement clearly gave the employer the
unfettered right to discharge an employee who tested positive a second
time during his employment.' Once the employer found that the

47. Id.
48. Id.
49. Id.
50. Id.
51. Id. at 281 (quoting Misco, 484 U.S. at 38).
52. Id. (quoting Bruno's, Inc. v. United Food & Com. Wkrs. Intl, 858 F.2d 1529, 1531

(11th Cir. 1988)).
53. Id.
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employee had tested positive for a second time, the express terms of the
contract required the arbitrator to uphold the management's decision.5 4

Thus, the Eleventh Circuit agreed with the district court's reversal of the
arbitrator's award and ordered that the employer's discharge of the
employee be upheld.5"

The most that can be said of these two arbitration cases is that, if the
arbitrator gives no reason for the decision, more than likely, a district
court will not reverse on appeal. The rule that requires the appealing
party to "rule out every reasonable basis" for an arbitrator's decision
makes it extremely difficult, when no written decision is made, to have
an award overturned. If the arbitrator gives specific reasons for the
findings (as in Warrior), they are more easily attacked by the appealing
party and, consequently, will be more likely to be overturned. Thus, in
the future, all practitioners should require arbitrators to have written
awards and written reasons behind their decisions so there will be no
confusion as to why a certain decision was made.

Finally, in the case of Aluminum Brick & Glass Workers International
Union v. AAA Plumbing Pottery Corp.,56 the court addressed the issue
of whether the validity of a settlement agreement between an employer
and an employee, reached after the award of an arbitrator, should be
decided by the arbitrator or the district court.57 The case involved a
discharged employee who brought a grievance procedure against AAA
Plumbing, arguing that his discharge was excessive and, instead, he
should have received only a three-day suspension.' An arbitrator
heard the grievance, agreed with the discharged employee, and ordered
AAA Plumbing to reinstate the employee with back pay "less income
earned from all other sources during the time lost due to the dis-
charge." 9 The arbitrator also stated in his award that he would retain
jurisdiction over any dispute concerning the implementation of his
findings.'

Shortly thereafter, AAA Plumbing reinstated the employee and asked
him to provide it with information concerning the income he earned from
other sources. Eventually, the employee sought the assistance of his
local union representatives and they, along with AAA Plumbing, agreed

54. Id.
55. Id.
56. 991 F.2d 1545 (11th Cir. 1993).
57. Id. at 1546.
58. id.
59, Id.
60. Id.
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upon an amount that was owed as back pay."' Then, in turn, the
discharged employee endorsed a check he received from AAA Plumbing
stating "by endorsement, the endorser hereby acknowledges receipt of
this check as settlement of discharge arbitration. 2 A few months
thereafter, the international union became aware of the negotiations and
calculated that the discharged employee should have, in fact, received a
larger amount of back pay.'

After making these calculations, the counsel for the international
union corresponded with AAA Plumbing's counsel asking them to review
the back pay issue and resubmit any concerns regarding how much back
pay was owed to the original arbitrator." The counsel for AAA
Plumbing responded by letter in March 1991 stating that they were
interested to know the union's position concerning the back pay issue,
but then wrote another letter to the union in the latter part of March
1991 enclosing a copy of the discharged employee's wages, a copy of the
settlement check, and stating "[we are] sure you will agree that the
matter is closed and it would be inappropriate to re-open it at this
time."' Even after receiving this letter, the international union wrote
again to AAA Plumbing in May 1991 stating that the parties should
return to arbitration.6 On May 3, 1991, AAA Plumbing's counsel wrote
back that the back pay issue had already been settled and specifically
said "[we] must therefore respectfully decline your request to return to
the Arbitrator."6 7 The international union then filed suit pursuant to
section 301 of the Labor Management Relations Act seeking to compel
AAA Plumbing to return to arbitration in October 1991.6

The union argued in its motion to compel arbitration that the issue of
whether the local union, the discharged employee, and AAA Plumbing
were capable of agreeing to the amount of back pay without the
international union, needed to be decided by the arbitrator.69 AAA
Plumbing, on the other hand, stated that the statute of limitations for
the international union to file a suit to compel arbitration had already
expired and, by relying on the collective bargaining agreement, the
settlement between the local union, the discharged employee, and AAA
Plumbing was necessarily valid and did not require the participation of

61. Id. at 1546-47.
62. Id. at 1547.
63. Id.
64. Id.
65. Id. at 1547-48.
66. Id. at 1547.
67. Id.
68. Id.
69. Id.
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the international union.7" The district court did not address the issue
concerning the statute of limitations but, instead, found that under the
terms of the collective bargaining agreement, the settlement was valid
without the international union's participation and, thus, no further
arbitration was needed.7'

The international union appealed this decision to the Eleventh Circuit
and the Eleventh Circuit overruled the district court's earlier determina-
tion.7 Specifically, the Eleventh Circuit noted that the timeliness of
section 301 suits to compel arbitration are controlled by statute of
limitation issues and, since this case arose in Alabama, Alabama law
required that a motion to compel arbitration take place within six
months.73 Moreover, the "time period to bring an action begins to run
when one party unequivocally refuses to arbitrate the dispute."74 Thus,
the issue became whether AAA Plumbing unequivocally refused to
arbitrate the dispute in their counsel's letter of February 1991 or May
1991.7 ' After reviewing both letters in detail, the Eleventh Circuit
found that the company did not unequivocally adopt the position that it
would not go to arbitration until May 1991.76 Given these factors, the
claim was timely filed and the court went on to rule on the merits of
whether the settlement itself should be referred back to the original
arbitrator.

77

In this regard, the court noted that it was well-settled law that an
"arbitration award requiring reinstatement and back pay, but leaving
the calculation of the amount of back pay to the parties, is considered
final and enforceable." 7 On the other hand, if the parties among
themselves cannot agree on the exact amount of back pay owed, most
courts usually treat the award as "ambiguous or incomplete and remand
the dispute to the original arbitrator to clarify the award."79 AAA
Plumbing argued, however, that the settlement between the local union,
the discharged employee, and itself foreclosed any further arbitration.'

70. Id.
71. Id.
72. Id. at 1550.
73. Id. at 1548 (citing International Ass'n of Machinists & Aerospace Workers v. Allied

Prods. Corp., 786 F.2d 1561, 1564 (11th Cir. 1986)).
74. Id.
75. Id.
76. Id. at 1548-49.
77. Id. at 1549.
78. Id. (citing United Steel Workers v. Enterprise Wheel & Car Corp., 363 U.S. 593,

599 (1960)).
79. Id.
80. Id.
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The international union stated, however, that whether the settlement
was valid and precluded arbitration over the amount of back pay was,
in and of itself, an issue that had to be decided by the original arbitra-
tor.

8 1

The Eleventh Circuit noted the long-standing rule that "whether a
grievance had been settled [was] an issue that should be decided by an
arbitrator.8 2 The only exception to this rule was announced in L.O.
Koven & Bros., Inc. v. Local Union No. 5767, United Steelworkers of
America, AFL-CIO,' in which the court held that when a release
"'explicitly discharges the party from the collective bargaining agreement
itself, or from the arbitration provisions thereof,'" then no further
arbitration is needed and the issue should be resolved.8" Utilizing this
standard, the Eleventh Circuit looked at the settlement agreement and
the words written on the back of the check that the discharged employee
had signed.8" After reviewing these words, the court found that the
language did not "clearly" release AAA Plumbing, the local union, or the
international union from the collective bargaining agreement or any of
its arbitration provisions.' Thus, the court held that the settlement
of the back pay dispute did not fall within the exception defined by L.O.
Koven and, thus, the question of whether the settlement was valid
needed to be referred back to the arbitrator.87

B. Union Elections
During this survey year, the Eleventh Circuit decided two important

cases concerning the validity and the appropriateness of certain union
elections. First, in NLRB v. AAA Alternator ReBuilders, Inc.',' there
was a dispute over the certification of a collective bargaining representa-
tive for a unit at an employer's new plant location 89 The dispute was
due to the fact that the election was conducted at the employer's old
plant location at the time when a move to a new plant location was
clearly imminent.' The employer refused to bargain with the union and
contended that because the closing of the old plant and its move to a

81. Id.
82. Id. (citing UAW v. Daniel Radiator Corp., 328 F.2d 614,614-15 (5th Cir. 1964) (per

curiam)).
83. 381 F.2d 196 (3rd Cir. 1967).
84. 991 F.2d at 1549 (quoting L. 0. Kaven, 381 F.2d at 205).
85. Id.
86. Id.
87. Id.
88. 980 F.2d 1395 (11th Cir. 1993).
89. Id. at 1396.
90. Id.
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new plant were so imminent at the time of the election and because of
the fact that no offers of employment at the new plant had been
accepted, if it upheld the election as being valid, it would not "effectuate
the purposes of the National Labor Relations Act."9' With this argu-
ment, the employer moved to dismiss the union's petition for certifica-
tion, but the acting Regional Director found that the company's intended
relocation did not "render an immediate election inappropriate. " 92

Thus, the employer's motion was denied, and the election was set for
September 7, 1990. 9" On the day of the election, however, the Board
granted the employer's request for a review of the Regional Director's
order and commanded that the ballots from the election be impounded
until a final determination of the validity of the election could be
made.94

In October 1990, the workers moved to the new location, and a few
days thereafter, the Board issued a notice to the employer to "show
cause" why the ballots should not be opened and counted. The employer
responded and, in January 1991, the Board issued a decision on review
of the election order finding that the ballots should be opened and
counted based on the ground that the "employee compliment [at the old
location] as of the date of the election was substantial and representative
of the compliment to be employed at the new location."" After
counting all the votes, there were thirty-five votes for the union and
twenty-eight against the union. Thus, the employer's objections to the
election were overruled, and the union was certified." The Board
denied the employer's request for a review, and the employer refused to
bargain.97

On appeal, the Eleventh Circuit stated that, in determining whether
a prompt election should be held when and if a change in the employer's
location is imminent, "the Board must balance the objective of insuring
maximum employee participation in selecting a bargaining agent against
the goal of permitting employees to be represented as quickly as
possible."' In order to strike this balance, the court determined that
the Board should look at each situation on a case-by-case basis and
determine whether the present employment compliment is "substantial

91. Id. at 1397.
92. Id.
93. Id.
94. Id.
95. Id.
96. Id.
97. Id.
98. Id. (citing Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 48 (1987)).
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and representative" of the compliment of future employees." Thus,
even though the composition of a pre-move unit may be altered because
some of the employees may not continue their employment at the new
location, if the new hires who did not vote comprise essentially the same
type of workers, then the vote-is not necessarily invalid." Specifical-
ly, the court held "if the compliment at the time of the election is
'substantial and representative' of the compliment at the post-move
location, the election may be treated by the Board as determinative of
whether there will be a bargaining representative for the post-move
unit.1 o0

The facts of this case revealed that the employer's new plant was, in
fact, the same size as the unit in its old plant. Moreover, although the
employer represented that it had not offered employment at the new site
to its present employees and that they would have to re-apply at the new
location, in actuality, all employees were offered jobs at the new location
and there was no "screening process." 2 Furthermore, the new
location was equipped with machinery from the old location, and the
only true change that had been made was the addition of certain new
equipment.0" The Eleventh Circuit quickly stated, however, that it
did not require the Board to look at post-transfer facts, rather than pre-
transfer facts, in determining whether an election is valid.' Instead,
the Eleventh Circuit simply found that, in this case, the Board did not
abuse its discretion in the "methodology it followed [in addressing] the
'substantial and representative' issue."' Thus, since the new unit
was comparable with the old unit based upon similarity of work, wages,
comparative size, working conditions, continuation of like functions, and
other factors mentioned above, the election was held to be valid, and the
Board's petition for enforcement of its order was granted.' 6

The other case the Eleventh Circuit addressed regarding election
issues was NLRB, AFL-CIO v. Dynatron/Bondo Corp."0 7 The particu-
lar election in this case was conducted pursuant to an agreement
between the employer and the union which provided that "non-superviso-
ry employees" could serve as election observers."8 Troy Turner was

99. Id.
100. Id. at 1398.
101. Id.
102. Id.
103. Id. at 1399.
104. Id.
105. Id. at 1399-1400.
106. Id. at 1400.
107. 992 F.2d 313 (11th Cir. 1993).
108. Id. at 314.

1332 (Vol. 45



LABOR LAW

an employee who had been discharged prior to the election and was one
of the observers. Turner's unfair labor practice charge challenging his
discharge was pending at the time of the election, thus making him still
eligible to observe the election."

Prior to the election on September 8, 1989, the employer protested
Turner's participation as an observer. The employer contended that
Turner could not participate in the election because the Board's Regional
Director had dismissed. Turner's unfair labor practice charge the
previous day. According to the employer, the dismissal terminated the
grievance proceedings and, as a consequence, Turner should have been
ineligible to observe the election."0

Since the Board had sustained the Regional Director's dismissal of
Turner's unfair labor practice charge, his vote could not count in the
total, and the union won the election by only a single ballot. The
employer promptly contested the election arguing that Turner's
involvement in the election necessarily tainted its results."' The
Regional Director investigated the matter thoroughly and recommended
that the Board overrule the employer's objection and certify the
union.112 The Board adopted and implemented the Director's recom-
mendations, but the employer refused to recognize or bargain with the
union.113

A few months later, the union filed an unfair labor practice charge
against the employer claiming that it had "refused to bargain in
violation of Section 8(a)(1) of the National Labor Relations Act (NLRA),
29 U.S.C. § 158(a)(1) (1988).""" The employer contended that it had
no duty to bargain with the union since the election was invalid. In any
event, in November 1991, the NLRB found that the employer had
violated section 8(a)(1) and ordered it to recognize the union. The
employer still refused to do so, and the union initiated an enforcement
proceeding before the Eleventh Circuit. 5

The Eleventh Circuit stated that the NLRB enjoyed wide discretion in
determining whether employee elections had been fairly conducted."'
It reiterated the fact that the Supreme Court had stated in an earlier
ruling: "'It is of paramount importance that courts not encroach upon

109. Id.
110. Id.
111. Id.
112. Id. at 314-15.
113. Id. at 315.
114. Id.
115. Id.
116. Id.
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this exclusive power of the Board if effect is to be given the intention of
Congress to apply an orderly, informed and specialized procedure to the
complex, administrative problems arising in the solution of industrial
disputes.'"' 7 The Eleventh Circuit then stated that the standard of
review in ruling on the appropriateness of the Board's decision to allow
Turner to observe the election was limited to a finding of whether the
Board's decision was "'arbitrary or contrary to law.'"""

Since the standard procedure for filing an unfair labor practice charge
was that it first be reviewed by the Regional Director, the Eleventh
Circuit found that even if a Regional Director dismissed a charge, it in
no way extinguished the pendency of the claim if the employee had
timely filed an appeal with the NLRB."' Thus, in the present case,
although the Regional Director had dismissed Turner's petition to review
his discharge, his appeal to the Board was still pending at the time of
the election and, since the Board had not officially ruled on his appeal,
he was entitled to serve as an election observer. As such, the election
was not tainted and the employer was required to abide by the Board's
ruling concerning compliance with bargaining and recognizing the
union.' 20

III. THE FAIR LABOR STANDARDS ACT

A. Burden of Proof

In Caro-Galvan v. Curtis Richardson, Inc.,1 the Eleventh Circuit
addressed two issues: (1) whether the farm workers who brought an
action against their employer were "migrant agricultural workers" for
purposes of the Agricultural Worker Protection Act 122 ("AWPA"); and
(2) which party bears the burden of proof in relation to whether the
owner's charges for rent were reasonable and, thus, properly included as
wages under FLSA."' The trial court found that the farm workers
were not "migrant agricultural workers" entitled to the protection of
AWPA and also found that the employer had not fired the farm workers
in retaliation for bringing this lawsuit.' Moreover, the trial court

117. Id. (quoting NLRB v. Waterman S.S. Corp., 309 U.S. 206, 208 (1940)).
118. Id. (quoting Certainteed Corp. v. NLRB, 714 F.2d 1042, 1052 (11th Cir. 1983)

(citing Charles D. Bonanno Linen Serv. v. NLRB, 454 U.S. 404, 413 (1982))).
119. Id.
120. Id.
121. 993 F.2d 1500 (11th Cir. 1993)
122. 29 U.S.C. §§ 1801-72 (1988).
123. 993 F.2d at 1504.
124. Id. at 1503.
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held that the amount of money that the employer deducted from the
farm workers' paychecks for their rent and utilities was reasonable and,
therefore, the employer did not violate FLSA.'25

• After a long discussion concerning AWPA and the legislative history
behind the Act, the Eleventh Circuit held that the farm workers did
qualify as "migrant agricultural workers" under AWPA." The court
then turned its attention to which party had the burden of proving that
the employer's deduction for rent and utilities was reasonable and
thereby properly included as part of the farm workers' wages under
FLSA.'

27

The court noted that FLSA required employers to pay agricultural
workers a minimum wage." The agricultural workers' wages,
however, could only be deducted for one reason, that being if they were
used to pay for the cost of the employee's boarding or lodging, 29

Specifically, section 3(m) of FLSA defines the term "wage" as including
"'the reasonable cost ... to the employer of furnishing [the] employee
with board, lodging, or other facilities, if such board, lodging, or other
facilities are customarily furnished by such employer to his employ-
ees.'"13 0 Thus, the court stated that it was lawful for an employer to
deduct from its employee's paycheck the "reasonable cost of employer
provided housing, even if that deduction result[ed] in the employee's
cash pay falling below the statutory minimum." 3' The court further
held, however, that what was deemed to be a "reasonable cost" may
never exceed the employer's actual cost.13 2

After reviewing former case law, the Eleventh Circuit found that the
plaintiffs had the burden of proof to make a prima facie showing that
the deductions in their pay resulted in their net pay falling below
minimum wage." Once a plaintiff showed that the wages paid to him
did not satisfy the requirements of FLSA, then the burden of proof
shifted to the employer to prove that the deductions that he did make
were, in fact, reasonable. 4 The court made special note of the fact
that mere "conclusory testimony of [an employer]" would not be sufficient

125. Id.
126. Id. at 1504.
127. Id. at 1512-13.
128. Id. at 1513 (citing 29 U.S.C. § 206(aX5) (1988)).
129. Id. (See Washington v. Miller, 721 F.2d 797, 803 (11th Cir. 1983)).
130. Id. (quoting 29 U.S.C. § 203(m) (1988)).
131. Id
132. Id.
133. Id. at 1514.
134. Id.
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evidence to rebut the prima facie case of unlawfulness.'35 Instead, it
will be necessary in the future for the employer to provide written
documentation supporting the testimony that the charges for rent and
utilities were based upon the current marketplace and, as such, the
charges were not excessive.'36 In this case, the Eleventh Circuit then
reversed the judgement of the district court and remanded the case to
the district court for further proceedings consistent with its opinion.3 7

B. Overtime Provisions

In three separate cases this past survey year, the Eleventh Circuit
considered allegations from emergency medical technicians ("EMTs")
regarding their respective counties' failure to properly pay them
overtime pursuant to the standards outlined in FLSA.'38 In all three
of these cases, the county defended its failure to pay the EMTs overtime
based upon the theory that it qualified for an overtime exemption. One
case that exemplifies the Eleventh Circuit's reasoning and opinion
concerning the overtime provisions of FLSA, and how it relates to
workers such as EMTs was Spires v. Ben Hill County.'39

In Spires, the EMTs sued Ben Hill County arguing that the county
was liable under the Fair Labor Standards Act for not paying them
overtime. 40 Section 7(a) of FLSA requires that an employer compen-
sate an employee for all overtime work performed in excess of forty
hours a week.4 Section 7(k) of FLSA, however, allows a partial
exemption for public agency employers in that it allows these public
employers to not pay an employee engaged in "fire protection or law
enforcement activities" unless they work well over a forty hour
week. 42 Specifically, under FLSA, fire fighters have to work an
aggregate of 212 hours during a work period of twenty-eight consecutive
days before they are entitled to overtime." 3 Moreover, law enforce-
ment personnel must work an aggregate of 171 hours during a work

135. Id.
136. Id.
137. Id.
138. See Spires v. Ben Hill County, 980 F.2d 683 (11th Cir. 1993); O'Neal v. Barrow

County Board of Comm'r, 980 F.2d 674 (11th Cir. 1993); Wouters v. Martin County, Fla.,
9 F.3d 924 (11th Cir. 1993).

139. 980 F.2d 683 (11th Cir. 1993).
140. Id. at 684.
141. Id.
142. Id.
143. Id.
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period of twenty-eight consecutive days before they are entitled to
overtime pay.'"

The Eleventh Circuit noted that the Department of Labor had
determined that a "[clounty, whose fire protection or law enforcement
employees spend more than 20% of the total hours working in 'non-
exempt' activities, is not eligible for the partial exemption for overtime
pay contained in Section 7(k)."145 This rule is commonly known as the
"80/20 Rule" and "non-exempt work" has been defined to be "'work which
is not performed as an instance to or in conjunction with ... fire
protection or law enforcement activities.' " ' In other words, if a
county's fire fighter or law enforcement employees are not involved in
the direct activities of their job at least eighty percent of the time, then
the county does not qualify for the exception to overtime pay.14

The Eleventh Circuit also noted in its decision that the regulations of
FLSA allow for ambulance or rescue service employees to be treated as
fire fighter or law enforcement personnel for purposes of the overtime
exemption if they form "'an intrigal [sic] part of the public agency's fire
protection [or law enforcement] activities'""4 or if "'their services are
substantially related to [such] activities.'"14 Tb determine if a rescue
worker's services are closely related enough to fire protection or law
enforcement to qualify for the overtime exemption, the courts have
established a two-prong test: "(1) the ambulance and rescue service
employees must have 'received training in the rescue of fire, crime, and
accident victims or fire fighters or law enforcement personnel injured
and the performance of their respective duties'; and (2) these employees
are 'regularly dispatched to fires, crime scenes, riots, natural disasters,
and accidents.'"150

The Eleventh Circuit stated that, in making the determination of
whether the EMTs' work was substantially related to that of fire fighters
or law enforcement agencies, the county had the initial burden of
showing that the "substantial relation" test was met. 5' If the county
carried its burden of showing that the EMTs' activities were substantial-
ly related to that of fire fighting or law enforcement then the county

144. Id.
145. Id.
146. Id. at 684-85 (quoting 29 C.F.R. § 553, 212(a) (1990)).
147. Id. at 684-85.
148. Id. at 685 (quoting 29 C.F.R. §§ 553.210(a) & 211(b) (1990)).
149. Id. (quoting 29 C.F.R. § 553.215(a) (1990)).
150. Id.
151. Id. at 687.
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would have to show that eighty percent of said activities fell under the
category of "substantially related" activities.152

In Spires, the court found that the Ben Hill County EMTs' activities
were not substantially related to those of fire fighters or law enforcement
and, thus, the county was liable to them for overtime pay.53 The
evidence showed that the EMTs worked three-cycle shifts and that they
worked twenty-four hours on-duty, twenty-four hours on-call, and forty-
eight hours off-duty."5 The EMTs were also paid a salary calculated
by multiplying the number of hours they worked by their hourly rate
and their base salary was increased by ten dollars for each "on-call day"
plus a "straight hourly rate for actual time worked during an 'on-call
day.'" 155 The only other way a Ben Hill County EMT's straight hourly
rate was increased was if he worked as a shift captain and, if so, he
received an extra twenty-five dollars per pay period. 56

The evidence demonstrated that the majority of the calls the EMTs
answered were simply to transfer patients from one location to another.
Also, the radio logs of various fire and police departments showed that
in three different months, the total percentage of calls involving either
accidents or fires to which an EMT would have been dispatched was
never any greater than twenty-four percent.5 7 Based on these facts,
the Eleventh Circuit found the county had failed to carry its burden of
showing the EMTs' work activities were "substantially related" to fire
fighting or law enforcement. 5 ' It also reiterated the standard that it
was the court's duty to "narrowly construe exemptions to the FLSA
against the employer asserting them" so that the principles behind FLSA
could be implemented.'59 As a result, Ben Hill County was not eligible
for the section 7(k) exemption and, therefore, the county was ordered to
pay the EMT workers their past-due overtime wages."

IV. THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

As in past survey years, the Employee Retirement Income Security
Act'" ("ERISA") was the subject of several Eleventh Circuit decisions.

152. Id.
153. Id. at 689.
154. Id. at 685.
155. Id.
156. Id.
157. Id. at 688.
158. Id. at 689.
159. Id.
160. Id. at 689-91.
161. See supra note 4.
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Many of the cases dealt with employees suing their employers for alleged
ERISA violations while some of the cases discussed the rights and
obligations of attorneys working in the area of ERISA. In any event,
given the large number of ERISA cases, it is obvious that the ERISA
statute is becoming very popular, and practitioners would do well to
familiarize themselves with some of the basic applications of the
doctrine.

A. Discriminatory Conduct of Employers Under ERISA

One of the more interesting ERISA cases decided this year was that
of Owens v. Storehouse, Inc.'62 In this case, an employee sued his
former employer claiming that the employer's modification of his
employee health plan violated the ERISA provisions prohibiting
discriminatory conduct by an employer.6 ' The modification the
employee complained of was the change the employer made in its health
plan which capped benefits at $25,000 for any participant who was
provided with treatment as a result of "Acquired Immune Deficiency
Syndrome" ("AIDS").'

The facts revealed that the employer in question was a retail store
and, in 1988, the employer began sponsoring an employee welfare benefit
plan ("the Plan") and providing group hospital and medical benefits up
to a lifetime maximum of $1 million per employee.' Plaintiff worked
for the employer in 1988 and participated in the Plan. Later, in 1988,
plaintiff was diagnosed with AIDS." Shortly thereafter, the employ-
er's insurance carrier notified the employer of its intent to cancel the
employer's policy because of the general high incident of AIDS in the
retail industry and especially among the employer's Plan members.
After several months of negotiations, the employer persuaded the insurer
not to cancel its policy. Instead, the insurer provided the employer with
a new policy, but this new policy included drastic changes.'67 Specifi-
cally, the new policy provided much less coverage and was much more
costly and required the employer to remain self-insured for the first
$75,000 in AIDS-related claims.' In other health-related claims, the
employer was only to remain self-insured for up to $25,000.169

162. 984 F.2d 394 (11th Cir. 1993).
163. Id, at 396.
164. Id.
165. Id.
166. Id.
167. Id.
168. Id.
169. Id.
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After this change, the employer sought another carrier, and its
insurance broker advised that it could "insure its plan only by placing
a maximum lifetime limit on coverage of AIDS and AIDS-related
illnesses."70 After reviewing the Plan in detail, the employer accepted
it and decided to place a $25,000 cap on all AIDS-related medical
claims.' 7'

When the company made this change, plaintiff filed suit in district
court alleging that the employer's modification violated section 510 of
ERISA and certain state laws.'72 Specifically, section 510 of ERISA
states:

"It shall be unlawful for any person to discharge, fine, suspend, expel,
discipline or discriminate against a participant or beneficiary for
exercising any right to which he is entitled under the provisions of an
employee benefit plan ... or for the purpose of interfering with the
attainment of any right to which such participant may become entitled
under the plan. 173

Relying on this section, plaintiff sought a temporary restraining order
to prevent the employer from denying him his AIDS-related claim.174

The district court denied his motion, the parties conducted an expedited
discovery process and both submitted motions for summary judg-
ment.175 Unfortunately, during the course of discovery, plaintiff died
and another AIDS-inflicted employee was substituted as the plain-
tiff.176 The district court then granted summary judgment in favor of
the employer on all of the ERISA and state law claims, at which time,
plaintiff appealed.7'7

On appeal, the Eleventh Circuit noted that section 510 of ERISA does
target discriminatory conduct, but only such conduct designed to
specifically interfere with the "exercise or attainment of vested or other
rights under the plan ... ."17 The court stated that section 510 did
not broadly forbid all forms of discrimination, but only outlawed
discrimination undertaken for purposes expressly made "impermissi-
ble."'79 Therefore, for a plaintiff to prevail under a section 510 dis-

170. Id.
171. Id. at 396-97.
172. Id. at 397.
173. Id. (quoting 29 U.S.C. § 1140 (1988)).
174. Id.
175. Id.
176. Id.
177. Id.
178. Id. at 398.
179. Id. (citing Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577, (1978)).
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criminatory action, he must show that the alleged discrimination was
either "designed... to retaliate for the exercise of a right or to interfere
with the attainment of an entitled right."' ° Therefore, the court
stated it was "insufficient merely to allege discrimination in the
apportionment of benefits under the terms of the plan. 18'

In this case, the Eleventh Circuit found there was no evidence of
intentional discrimination on the part of the employer.82 First, there
was no evidence of retaliatory intent when the company made a change
in the policy.'a The record clearly showed that the employer simply
had to make a choice between terminating the Plan altogether or
modifying it in order to incorporate a cap, so that all of its employees
could still be covered.' 4 Given this choice, the employer decided to
modify the Plan and, as such, this was not discriminatory intent or
conduct."8  Second, the Eleventh Circuit found that plaintiff was
unable to establish that the Plan's amendment interfered with the
"attainment of any right" to which plaintiff might have been entitled to
under section 510." The court discussed in detail that ERISA did not
confer a right to particular health benefits.8 Also, given the fact that
the employer had reserved the right to amend its Plan at any time, it
was perfectly within its rights to change the Plan, and section 510 of
ERISA could not prevent amendments made for the "demonstrated
purpose of cost saving alone."88 Thus, since there was no evidence of
retaliation or interference with the attainment of an entitled right, the
court held that "ERISA [provided) no right to perpetual health insurance
with immutable terms," and, therefore, plaintiff's claim was denied.'89

In Seaman v. Arvida Realty Sales,' a real estate salesperson sued
her employer when she was terminated and alleged that the reason she
was terminated was so the employer could discontinue providing her
with health insurance and/or her 401(k) pension plan.' 9' Plaintiff
alleged that she was notified that she and other salespersons would be
terminated, so the company could eliminate the cost of providing such

180. Id.
181. Id.
182. Id. at 399.
183. Id.
184. Id.
185. Id
186. Id.
187. Id (citing Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 91 (1983)).
188. Id.
189. Id. at 400.
190. 985 F.2d 543 (11th Cir. 1993).
191. Id. at 544.
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coverage and, then shortly thereafter, she, along with the other
terminated employees, were offered contracts as independent contrac-
tors.' As an independent contractor, the company did not have to
provide her with health insurance or a 401(k) pension plan.'93 When
plaintiff was given this option, she refused to sign the new contract and
the company officially terminated her.' The company acknowledged
that it had terminated plaintiff because she refused to accept her change
in status from an employee to an independent contractor, but contended,
however, that this action did not violate ERISA."'9

Specifically, plaintiff also relied on section 510 of ERISA and argued
that the employer's conduct violated this section of ERISA making it
unlawful for an employer to exercise discriminatory conduct."' On
appeal, all parties agreed that the health insurance coverage was not a
vested plan, but the amount of monies already paid into the 401(k) plan
were vested. 97

The employer contended that since section 510 did not extend to non-
vested benefits, it had not violated ERISA.98 The Eleventh Circuit
held, however, that the validity of a section 510 claim did not hinge upon
"whether the benefits involved [were] vested but upon the purpose of the
discharge."'" Thus, the court stated that a plaintiff must produce
sufficient evidence to show that the employer had the "specific intent to
interfere with the employee's right to benefits."2°

With this holding, the court found that the employer in this case had
violated ERISA when it terminated and re-classified its employees in
order to save the cost of benefits."' Trying to justify this holding with
that of some of its other cases, the court specifically stated that its
interpretation of section 510 of ERISA prohibited "employers from
discharging employees to avoid paying benefits [of any type] but
permit[ted] employers to reduce or terminate non-vested benefits simply
by changing the terms of a plan."20 2

192. Id.
193. Id.
194. Id.
195. Id.
196. Id. at 545.
197. Id.
198. Id. (citing Philips v. Amoco Oil Co., 614 F. Supp. 694 (N.D. Ala. 1985), affd, 799

F.2d 1464 (11th Cir. 1986), cert denied, 481 U.S. 1016 (1987))).
199. Id. at 546.
200. Id.
201. Id. at 546-47.
202. Id. at 546.
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B. Attorney Fees and Conduct

In Freeman v. Continental Insurance Co.,2'3 the appropriateness of
assessing attorney fees under ERISA was an issue of first impression for
the Eleventh Circuit. In this case, an employee sued his former
employer's disability insurance carrier in order to recover certain
benefits he claimed were due under the policy based upon his permanent
and total disability from an automobile accident'.' Specifically,
plaintiff asserted a statutory cause of action under ERISA, 29 U.S.C.
§ 1001-1461. 205 The district court and the Eleventh Circuit both found
that plaintiff was entitled to his disability benefits.' The only
remaining issue at the Eleventh Circuit was whether the district court
had properly denied plaintiff's motion for attorney fees.2 7

In an ERISA action, 29 U.S.C. § 1132(g)(1) states: "In any action
under the subchapter.., by a participant, beneficiary, or fiduciary, the
court in its discretion may allow a reasonable attorney's fee and cost of
action to either party."20' The court noted that, unlike other statutory
provisions, this ERISA section did not provide a presumption in favor of
the prevailing party when it came to granting attorney fees. 20 9  In
other words, the district court, within its discretion, could grant either
a prevailing or non-prevailing party attorney fees, if it deemed warrant-
ed.

210

The Eleventh Circuit went on to list the five factors that a district
court should consider when deciding a motion for attorney fees:

(1) the degree of the opposing parties' culpability or bad faith; (2) the
ability of the opposing parties to satisfy an award of attorney's fees; (3)
whether an award of attorney's fees against the opposing party would
deter other persons acting under similar circumstances; (4) whether the
parties requesting attorney's fees sought to benefit all participants and
beneficiaries of an ERISA plan or to resolve a significant legal question
regarding ERISA itself; and (5) the relative merits of the parties'
position.1

203. 996 F.2d 1116 (11th Cir. 1993).
204. Id. at 1117.
205. Id.
206, Id.
207. Id. at 1119.
208. Id.
209. Id.
210, Id.
211. Id. (citing McKnight v. Southern Life & Health Ins. Co., 758 F.2d 1566 (11th Cir.

1985) (citing Iron Workers Local No. 272 v. Bowen, 624 F.2d 1255 (5th Cir. 1980))).
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While none of these factors are conclusive, the Eleventh Circuit
reiterated the fact that all should be considered when determining
whether attorney fees were warranted. 12

Interestingly enough, in this case the district court had set out its
analysis in relation to all five factors and discussed in detail its findings
with regard to each of these factors.213 The Eleventh Circuit agreed
with the district court that there was no evidence of bad faith on the
part of defendant.21 4 ' Also, the court found plaintiff had failed to
submit any evidence in the record regarding defendant's ability to satisfy
an attorney fees award and that, in light of the valid legal arguments
available to defendant, it was unlikely that any award of fees would
deter like conduct by other companies.215 Moreover, there was no
evidence that other beneficiaries of the ERISA plan would be benefitted
by an award of fees, and the positions of both plaintiff and defendant in
the underlying claim were meritorious in and of themselves.26 Thus,
the Eleventh Circuit agreed entirely with the district court and denied
plaintiffs request for attorney fees.217  The Eleventh Circuit also
stated: "'[I]n sum, § 1132(g)(1) does not award fees to the prevailing
party outright, but rather, allows for attorney's fees for either party in
accordance with the district court's discretion.' 2 8

In the case of Chapman v. Klemick,219 an ERISA trust fund sued an
attorney who represented a beneficiary of the trust fund in a separate
personal injury action.' ° The trust fund alleged that, by representing
the beneficiary of the trust fund, the attorney himself became a fiduciary
under ERISA when, in the settlement of his client's personal injury
claim, the attorney received settlement funds to which the "trust fund
asserted] subrogation rights." 1  The district court found that the
attorney did become an ERISA fiduciary when he received such funds
and, as such, he was liable.' The Eleventh Circuit however, reversed
the district court's decision and held that the ERISA provision involved
did not extend as far as the district court had found.'

212. Id.
213. Id.
214. Id.
215. Id.
216. Id. at 1119-20.
217. Id. at 1120.
218. Id. at 1121 (quoting McKnight, 758 F.2d at 1572).
219. 3 F.3d 1508 (11th Cir. 1993).
220. Id. at 1508.
221. Id.
222. Id.
223. Id
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The statutory provision in question under ERISA was 29 U.S.C.
§ 1002(21)(A) which provided:

[A) person is a fiduciary with respect to a plan to the extent (i) he
exercises any discretionary authority or discretionary control respecting
management of such plan or exercises any authority or control respect-
ing management or disposition of its assets, (ii) he renders investment
advice for a fee or other compensation, direct or indirect, with respect
to any monies or other property of such plan, or has any authority or
responsibility to do so, or (iii) he has any discretionary authority or
discretionary responsibility in the administration of such plan. 4

After reviewing the statute, the court found that the money the attorney
received as a result of the personal injury suit did not constitute "trust
fund assets."' Moreover, the court held that a review of the entire
record clearly showed that the attorney was not acting as a fiduciary of
the trust fund for purposes of ERISA and, therefore, he was not
liable.22

The court distinguished between attorneys for the ERISA plan and
attorneys for an ERISA plan beneficiary 7  The court noted that it
was aware of no other cases in which an ERISA plan even argued that
the ERISA statute imposed fiduciary liability on the plan's beneficiary
personal injury lawyer. 8 The court clearly stated that even though
the attorney did receive some of the settlement money, he did not
assume the "type of discretionary control over trust fund assets" that
was required to meet the fiduciary duty.2 Moreover, the court stated
that "imposing fiduciary status willy-nilly would make banks and law
firms extremely wary of ERISA plans as customers and clients."230

Furthermore, if it imposed a fiduciary status in a case like this, the
court feared it would make it difficult for trust fund beneficiaries to ever
obtain personal injury counsel."' Although the court admitted that
the drafters of ERISA intended the fiduciary liability to be broadly
construed, in this sense, the Eleventh Circuit found the district court
had overreached its boundaries. 2  Thus, the Eleventh Circuit re-

224. Id. at 1509-10 (quoting 29 U.S.C. § 1002(21)(A) (1988)).
225. Id. at 1510.
226. Id.
227. Id.
228. Id.
229. Id. at 1511.
230. Id.
231. Id.
232. Id. at 1512.
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versed the district court's decision and remanded the case with
instructions to enter judgment in favor of the attorney 3

V. CONCLUSION

A review of the relevant labor law cases cited above demonstrates that
this traditional area of law is continuing to expand and become more
and more specialized. As demonstrated by this survey year, the courts
are, more than likely, not going to interfere with an arbitrator's award.
Moreover, a review of this survey year's FLSA cases shows that the
overtime exemption provisions under FLSA will be stringently construed
and, unless an employer can produce. specific evidence to support its
claimed exemption, the courts will find that the workers are entitled to
overtime pay. Furthermore, the increasingly large number of ERISA
cases decided by the Eleventh Circuit proves that this area of the law is
expanding significantly.

233. Id.
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