
Evidence

by Marc T. Treadwell

I. INTRODUCTION

The author has had the privilege for the past eight years to review
evidence decisions of the Eleventh Circuit Court of Appeals for the
Mercer Law Review. While some may think this is a privilege which
should be revoked, reading every Eleventh Circuit decision involving
evidentiary issues for the past eight years has given the author some
insight, feeble though it may be, into the Eleventh Circuit's treatment
of these issues. In last year's survey, the author tentatively ventured to
discuss "trends" in the Eleventh Circuit,' but cautioned that these
observations were based not on statistical or empirical data but rather
were derived from nothing more than a sense of the Eleventh Circuit's
direction. This year's venture into commentary is subject to the same
qualification.

It seems clear that.the Eleventh Circuit in recent years has markedly
decreased its level of scrutiny of lower district court evidentiary
determinations. Certainly there are marked exceptions to this but,
generally speaking, the Eleventh Circuit defers broadly to the district
courts and rarely reverses on evidentiary grounds. Perhaps the
following statement of the standard of review for evidentiary rulings
gives some sense of the burden facing appellants:

Auto-Owners' second argument is that it is entitled to a new trial on
the basis of what it described as a number of erroneous evidentiary
rulings by the district court. Evidentiary rulings are also reviewed
under an abuse of discretion standard .... Moreover, even if Auto-
Owners can show that certain errors were committed, the errors must
have effected "substantial rights" in order to provide the basis for a
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new trial. See, Fed. R. Evid. 103(a). "Err in the admission or exclusion
of evidence is harmless if it does not affect the substantial rights of the
parties."2

This tough standard of review is applied with a vengeance.

II. RULE 106. REMAINDER OF OR RELATED WRITINGS OR RECORDED
STATEMENTS

Rule 106,' sometimes called the "rule of completeness," permits a
party to insist on the introduction of other parts of a document when the
adverse party has introduced only a portion of the document. The right
to insist, however, does not necessarily mean the other parts will be
admitted. For example, in Haygood v. Auto-Owners Insurance Co.,4

defendant introduced a portion of plaintiff's recorded statement
supporting his claim for insurance benefits. The trial court then, at
plaintiff's insistence, admitted another portion of the statement in which
the plaintiff referred to a credit bureau report awarding him a superior
credit rating.'

Defendant claimed this statement was hearsay, and the court of
appeals agreed. Rule 106, the court noted, only allows the admission of
parts of a writing or recorded statement which in fairness should be
admitted." The court of appeals agreed that the statement was hearsay
but, more importantly, the statement was "'not necessary to qualify,
explain, or place in context'" the portion of the statement introduced by
defendant.7

III. RULE 401. RELEVANT EVIDENCE GENERALLY ADMISSIBLE;
IRRELEVANT EVIDENCE INADMISSIBLE

In United States v. Sheffield," the Eleventh Circuit bucked what had
seemingly become a trend to defer to the district courts and took a very
activist approach in reviewing the district court's evidentiary rulings.
Defendant, a civil service employee at an air force base, was convicted
of using government time and materials to manufacture fishing
equipment for his personal use. Defendant conceded that molds for
making lures were made from government property by federal employees

2. Haygood v. Auto-Owners' Ins. Co., 995 F.2d 1512, 1515 (11th Cir. 1993) (citations
omitted).

3. FED. R. EVID. 106.
4. 995 F.2d 1512 (11th Cir. 1993).
5. Id at 1515.
6. Id.
7. Id. at 1516.
8. 992 F.2d 1164 (11th Cir. 1993).
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while on duty but argued that he thought the molds were used to make
retirement gifts. To buttress this defense, he attempted to testify about
a custom at the base to use government facilities to make such gifts.
The district court excluded this testimony.' The Eleventh Circuit sided
with defendant, concluding that "evidence of the gift-making custom was
relevant to Mr. Sheffield's state of mind when he ordered the production
of fishing lure molds."" Because this evidence tended to make defen-
dant's claim more probable, it was relevant and should have been
admitted under Rule 401.11

IV. RULE 403. EXCLUSION OF RELEVANT EVIDENCE ON GROUNDS OF
PREJUDICE, CONFUSION, OR WASTE OF TIME

If the author's conclusion that the Eleventh Circuit has noticeably
lowered its level of scrutiny for evidentiary issues is correct, Rule 40312
arguably is the clearest indicator of this trend. Rule 403 allows a trial
court to exclude evidence, even though relevant, under certain circum-
stances, most notably when the danger of unfair prejudice substantially
outweighs the probative value of the evidence. I' When the author first
began surveying Eleventh Circuit evidentiary decisions in 1986, Rule
403 was fertile ground for appeals and the, Eleventh Circuit did not
hesitate to become deeply immersed in factually minute examinations to
determine whether district courts had properly or improperly excluded
evidence under Rule 403. In recent years, however, Rule 403 has rarely
been mentioned by the Eleventh Circuit.

Although Rule 403 figured prominently in one decision during the
survey period, the decision illustrates the broad deference now given to
district courts in their evidentiary determinations. In Ross v. Buckeye
Cellulose Corp., 4 the plaintiffs, who alleged racially discriminatory
practices by their employer at one plant, sought to admit testimony that
the defendant's managers at another plant made racially derogatory
comments. These managers later transferred to the plant where
plaintiffs worked. The district court expressed concern that testimony
of activity at another plant might unnecessarily prolong the already
lengthy trial. The district court also concluded the testimony was

9. Id. at 1166.
10. Id. at 1170.
11, FED. R. EVID. 401.
12. FED. R. EVID. 403.
13. Id.
14. 980 F.2d 648 (11th Cir. 1993).
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cumulative. Therefore, the district court, relying upon Rule 403, refused
to admit the evidence. 15

On appeal, the Eleventh Circuit acknowledged that evidence of this
nature is generally admissible in employment discrimination cases and
even acknowledged that this testimony could have been critical
"'smoking gun'" evidence of the plaintiff's claim of disparate treat-
ment.'6 Nevertheless, the Eleventh Circuit concluded that the district
court did not abuse its discretion. 7 Rather, the Eleventh Circuit
faulted the plaintiffs' attorney for failing to advise the district court of
the significance of the evidence. 8

V. RULE 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE
CONDUCT; EXCEPTIONS; OTHER CRIMES

Rule 404'9 is the principal rule of evidence addressing the admissibil-
ity of "extrinsic act evidence" or evidence of acts and transactions other
than the one at issue. It is intended to prevent the introduction of
propensity evidence-evidence of prior misconduct offered solely to prove
that a defendant is more likely to have committed the charged offense.
Extrinsic act evidence is admissible, however, "for other purposes, such
as proof of motive, opportunity, intent, preparation, plan, knowledge,
identity or absence of mistake or accident."20

To determine whether extrinsic act evidence is admissible under Rule
404, the Eleventh Circuit uses the test established prior to 1981 by the
Fifth Circuit Court of Appeals in United States v. Beecham.2' First, the
extrinsic act evidence must be relevant to an issue other than the
defendant's character.22 Second, the prosecution must prove the
defendant committed the extrinsic act. As discussed below, the
prosecution need not prove this element beyond a reasonable doubt;
proof by a preponderance of the evidence that the defendant committed
the extrinsic act is sufficient.2 Third, the evidence must not contra-
vene Rule 403, meaning that the probative value of the extrinsic act
evidence must not be substantially outweighed by its undue prejudice.24

15. Id. at 655.
16. Id.
17. Id. at 657.
18. Id. at 662.
19. FED. R. EVID. 404.
20. FED. R. EVID. 404(b).
21. 582 F.2d 898 (5th Cir. 1978), cert. denied, 440 U.S. 920 (1979).
22. 582 F.2d at 903.
23. Id. at 912.
24. Id. at 913.
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However, analysis of extrinsic act evidence must begin with a
determination of whether the evidence is being offered for a substantive
purpose or to impeach or bolster a witness. If the latter, then the
admissibility of the evidence is determined by the rules found in Article
VI, principally Rule 608,25 which addresses the use of character
evidence and evidence of specific instances of conduct. If, however, the
extrinsic act evidence is offered for a substantive purpose, then its
admissibility is governed by the rules found in Article IV, principally
Rule 404(b).

If the claimed extrinsic act evidence is offered for a substantive
purpose, the next inquiry is whether the evidence is, in fact, extrinsic.
During the current survey period, the Eleventh Circuit reaffirmed that
"extrinsic", for purposes of Rule 404(b) analysis, is a limited concept. In
United States v. Chandler," defendant, who was convicted of drug
offenses, argued that the district court improperly admitted evidence of
threats defendant made against two acquaintances and their subsequent
disappearance. The Eleventh Circuit disagreed, relying upon the
"inextricably intertwined" principle enunciated by the Eleventh Circuit
over ten years ago:

However, Rule 404 does not proscribe evidence of criminal activity
other than the charged offense "if it is an uncharged offense that arose
out of the same transaction or series of transactions as the charged
offense, if it was inextricably intertwined with the evidence regarding
the charged offense, or if it is necessary to complete the story of the
crime of trial."27

The Eleventh Circuit concluded that the threats constituted an
uncharged offense arising from the same transaction as the charged
offense. Moreover, the threats were made in furtherance of defendant's
drug operation. Thus the evidence was not extrinsic. And in another
case dealing with drug violators, the Eleventh Circuit held that since
evidence of a defendant's possession of weapons is admissible in drug
offense cases weapons are "'tools of illegal narcotics traffic.'"2"

Frequently, defendants anxious to thwart the admission of extrinsic
act evidence will offer to stipulate to a particular fact or element of an
offense or, if not actually stipulate, at least not dispute a fact or an
element of an offense. Defendants then argue that the extrinsic act

25. FED. R. EvID. 608.
26. 996 F.2d 1073 (11th Cir. 1993).
27. Id. ht 1101 (quoting United States v. Weeks, 716 F.2d 830, 832 (11th Cir. 1983)).
28. United States v. Saget, 991 F.2d 702, 709 (11th Cir. 1993) (quoting United States

v. Terza-Do-Madruga, 898 F.2d 1099, 1120 (11th Cir. 1990)).
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evidence should not be admitted because it is unnecessary. During the
current survey period, the Eleventh Circuit reaffirmed that such tactics
do not necessarily preclude the admission of extrinsic act evidence. In
United States v. Diaz-Lizaraza,9 defendant argued that evidence of an
extrinsic act was not admissible to prove his intent to commit the
charged offense because intent was not at issue. He argued that his
defense was one of noninvolvement, not lack of intent. The Eleventh
Circuit rejected this argument, noting that the prosecution always has
the burden of proving intent and unless a defendant expressly stipulates
that he possessed the requisite intent, the government may introduce
extrinsic act evidence to prove intent.' Of course, this is not a
stipulation many defendants are willing to make.

Perhaps most frequently, extrinsic act evidence is presented in the
form of documentation of a defendant's conviction of the extrinsic
offense. In some cases, however, the government seeks to introduce
evidence of a prior offense for which a defendant was not convicted or
even charged. In these situations, the question arises whether the
government has sufficiently proved defendant committed the prior
offense to allow the evidence to be presented to the jury. Prior to the
Supreme Court's decision in Huddleston v. United States,1 the circuit
courts of appeal were split on whether the government, as a prerequisite
to admissibility, had to prove that a defendant committed the extrinsic
act by clear and convincing evidence or only by a preponderance of the
evidence. In Huddleston, the Supreme Court held that the preponder-
ance of evidence standard governed this preliminary determination. 2

In United States v. Veltmann,33 the Eleventh Circuit held that the
government failed to satisfy even this more lenient standard. In
Veltmann, defendants were convicted of various charges arising from the
alleged arson of a home of one of the defendants. The district court
admitted evidence, over defendants' Rule 404(b) objections, of several
prior fires occurring on or near property owned by defendants. 34 The
Eleventh Circuit concluded that evidence of one fire was not extrinsic act
evidence because it was inextricably intertwined with evidence of the
charged offense.' However, the other fires were totally unrelated to
the charged offense and therefore the Eleventh Circuit analyzed the

29. 981 F.2d 1216 (11th Cir. 1993).
30. Id. at 1224.
31. 485 U.S. 681 (1988).
32. Id. at 685 n.2.
33. 6 F.3d 1483 (11th Cir. 1993).
34. Id. at 1498.
35. Id.
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evidence under Rule 404(b). The court did not even address the degree
of similarity'between the previous fires and the charged offense because
it found that the government failed to establish by a preponderance of
evidence that defendants set the previous fires. There was no evidence
of who set the fires or the cause of the fires. The only connection with
defendants was the fact that the three fires, one of which occurred in the
1970s, occurred on property owned by defendants. The Eleventh Circuit
held that this was insufficient to establish by a preponderance of the
evidence that defendants committed arson in these prior incidents.3 6

VI. RULE 412. VICTIM'S PAST SEXUAL BEHAVIOR OR PREDISPOSITION

Rule 412,"7 the federal equivalent of a rape shield statute, has long
been of concern only to lawyers practicing criminal law; by its terms,
Rule 412 applies only in criminal cases in which the defendant has been
charged with rape as defined by federal statute. That, however, may
change. An advisory committee to the Committee on Rule of Practice
and Procedure of the Judicial Conference of the United States has
proposed sweeping changes to Rule 412. Most significantly, the
committee proposes that Rule 412 be expanded to prohibit evidence of
past sexual behavior in all cases, criminal, and civil.' The proposed
rule, which is aimed specifically at civil sexual harassment cases, would
allow evidence of prior sexual behavior in civil cases in some situa-
tions.89 The committee proposes two alternative wordings describing
these situations. Under one version, the evidence is admissible if it "is
essential to a fair and accurate determination of a claim or defense."4

The other provides that the evidences is admissible if "its probative
value substantially outweighs the danger of unfair prejudice to the
parties and harm to the victim."4" The proposed rule also sets forth
procedural guidelines to determine the admissibility of evidence of prior
sexual activity.

42

Rule 412, and all rape shield statutes, fill a vital need and serve a
laudable goal. No doubt, many rape victims would never report their
attackers if defendants were routinely allowed to showcase the victim's
prior sexual activity. Even in the criminal setting, however, rape shield
statutes have raised legitimate concerns. In civil cases, however, the

36. Id.
37. FED. R. EVID. 412.
38. FED. R. EvID. 412 (proposed Oct., 1992).
39. Id.
40. Id.
41. Id.
42. Id.
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dynamics arguably change considerably. No longer is the victim a third
party with nothing to gain and everything to lose by testifying; rather,
the victim in civil cases often stands to gain considerably from her
testimony. Moreover, a victim's damages will be determined by the
extent of injury and arguably past sexual activity may be relevant to the
extent of the injury. Regardless of one's personal views as to where the
balance should be drawn, it is clear that the proposed changes to Rule
412 will lead to much controversy.

VII. RULE 613. PRIOR STATEMENTS OF WITNESSES

As noted above, the Eleventh Circuit, in United States v. Sheffield"
took a surprisingly activist approach in reviewing the district court's
evidentiary rulings. In Sheffield, defendant claimed that the district
court improperly blocked his efforts to impeach a witness with his prior
testimony. In the prior testimony, the witness did not implicate
defendant under circumstances which seemingly would have called for
implication. The trial judge ruled that a witness cannot be impeached
with his failure to mention a fact, apparently concluding that such a
failure does not constitute a prior inconsistent statement." The
Eleventh Circuit disagreed.4 The court reasoned that "'a failure to
assert a fact, when it would have been natural to assert it, amounts in
effect to an assertion of the nonexistence of the fact .... ,4 Here, the
Eleventh Circuit reasoned, the witness's failure to implicate defendant
when it would have been natural to do so was probative of the witness's
credibility. Although seemingly a close question, the Eleventh Circuit
found abuse of discretion by the district when it excluded this evidence.

VIII. ARTICLE VII. EXPERT TESTIMONY

Probably every law student has been taught that the admissibility of
novel or experimental tests, procedures, or other matters that are the
subject of expert testimony is determined by whether the test or
procedure has been generally accepted as reliable in the relevant
scientific community. This principle has been followed by most courts
in the United States since its promulgation in Frye v. United States.47

This all changed, at least in federal courts, with the United States
Supreme Court's decision in Daubert v. Merrell Dow Pharmaceuticals,

43. 992 F.2d 1164 (11th Cir. 1993).
44. Id. at 1167.
45. Id. at 1168.
46. Id. (quoting United States v. Leadh, 613 F.2d 1295, 1305 (5th Cir. 1980)).
47. 293 F. 1013 (D.C. Cir. 1923).
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Inc.,' holding that the Federal Rules of Evidence preempts the
common law rule stated in Frye. Rule 702, 49 the Supreme Court noted,
spoke specifically to the issue of whether expert testimony is admissible,
providing as it does that expert testimony is admissible if it "'will assist
the trier of fact to understand the evidence or to determine a fact in
issue . . . . Accordingly, the Court held the Federal Rules of
Evidence supplanted the Frye general acceptance test, a test which the
Court described as "austere... and incompatible with the Federal Rules
of Evidence .... "

Instead, district judges must determine whether the expert testimony
concerns "(1) scientific knowledge that (2) will assist the trier of fact to
understand or determine a fact in issue." 2 Perhaps in recognition of
the loose framework which it was providing district judges, the Court
expressed confidence that federal judges were up to the task of assessing
the admissibility of expert testimony under the new standard. While the
Court was unable to provide a "definitive check list or test" to assist
district judges, the Court did note several factors which may be
relevant.5 For example, it is appropriate to consider whether the
theory or technique in question is capable of being tested. Another
factor is whether the theory or technique has been subjected to peer
review and publication. A quantification of the chance that the
technique could be erroneous can also be considered. Finally, while
rejecting the general acceptance test as the sole standard for admissibili-
ty, the Court acknowledged that acceptance in the scientific community
can be one factor to consider.54

Last year's survey discussed the Eleventh Circuit's decision in United
States v. Lankford,55 holding that an expert could testify with regard
to the reasonableness of a defendant's belief that a check was a gift
rather than taxable income.56 The dissent in Lankford denounced the
majority's holding strongly, claiming that the decision would "open the
door ... to expert testimony as to what a person was thinking at a
certain point in time." 7 Certainly, Lankford seemed to push the edge
of the envelope of admissible expert testimony concerning an individual's

48. 113 S. Ct. 2786 (1993).
49. FED. R. EVID. 702.
50. 113 S. Ct. at 2795.
51. Id. at 2794.
52. Id. at 2795.
53. Id. at 2796.
54. Id. at 2797.
55. 955 F.2d 1545 (11th Cir. 1992).
56. Marc T. Treadwell, Evidence, 44 MERCER L. REv. 1209, 1225 (1993).
57. 955 F.2d at 1562 (Hoffian, J., dissenting).
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frame or state of mind. The Eleventh Circuit continued to push the edge
of the envelope during the present survey period.

In United States v. Gaskell,' defendant was convicted of the involun-
tary manslaughter of his infant daughter. The government successfully
argued that the infant most likely died of "shaken baby syndrome." The
government's expert testified that shaking an infant's delicate body can
cause fatal injuries. The defense attempted to introduce the testimony
of a pediatric nurse to the effect that the public is generally unaware of
the dangers of shaking an infant. This expert was also to testify that
shaking a child was once recognized to be an acceptable medical practice.
Defendant argued that this testimony would have shown that he did not
know that shaking his daughter could cause serious injury. In fact,
defendant argued that any shaking of the infant was done in an effort
to revive her. The district court excluded the testimony.59  The
Eleventh Circuit, citing Lankford, reversed.' The court reasoned that
although the expert "could not directly testify as to Gaskell's state of
mind, the general lack of awareness of shaken baby syndrome is
probative of Gaskell's knowledge of the dangers of handling Kristen in
this fashion.""l

Rule 704(b)62 prohibits an expert in a criminal case from stating an
opinion about whether a defendant did or did not have the mental state
constituting an element of the crime or a defense to the crime. As
discussed in previous surveys, this provision has proved difficult to
apply.3 Although neither Lankford nor Gaskell specifically reference
Rule 704(b) they may well add to the difficulties of applying Rule 704(b).

58. 985 F.2d 1056 (11th Cir. 1993).
59. Id. at 1059.
60. Id. at 1065.
61. Id. at 1063. The Eleventh Circuit also ruled in Gaskell that the trial court

erroneously permitted the government's expert to conduct a demonstration, using a doll,
of the amount of force necessary to cause death. The Court concluded that the demonstra-
tion was not sufficiently similar to the actual incident and thus. was inadmissible.
Moreover, the demonstration was based upon hearsay information obtained by the expert
and although this did not necessarily preclude the admission of the demonstration, the
Court ruled that the government failed to establish that this hearsay was reliable or
accurate. Id.

62. FED. R. EVID. 704(b).
63. See, e.g., Marc T. Treadwell, Evidence, 39 MERCER L. REV. 1259, 1276-78 (1988);

Marc T. Treadwell, Evidence, 40 MERCER L. REV. 1291, 1309-11 (1989); Marc T. Treadwell,
Evidence, 41 MERCER L. REV. 1357, 1370 (1990); Marc T. Treadwell, Euidence,42 MERCER
L. REV. 1451, 1469-70 (1991); Marc T. Treadwell, Evidence, 44 MERCER L. REV. 1209, 1225
(1993).
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The Eleventh Circuit's decision in United States v. Thigpen, ' does
mention Rule 704(b). In Thigpen, defendant argued that he was unable
"to appreciate the nature and quality or the wrongfulness of his acts."5

Defendant's expert testified that he suffered from schizophrenia. The
government asked this expert on cross-examination whether a person
suffering from schizophrenia is necessarily "unable to appreciate the
nature and quality of his acts."' The government asked a similar
question of its own expert. Defendant argued that this questioning, in
effect, amounted to an opinion that he did have "the mental state or
condition constituting an element of the crime charged . . 67 The
Eleventh Circuit disagreed. It is appropriate, the court noted, for an
expert to testify about the general nature of a psychiatric condition and
its typical effect on a person's mental state." This is all, the Eleventh
Circuit concluded, the government sought to prove.

In Evans v. Mathis Funeral Home, Inc.,69 the Eleventh Circuit took
a somewhat less liberal view of the permissible scope of expert testimo-
ny. In Evans, the Eleventh Circuit affirmed the district court's decision
to exclude the testimony of an architect and a human factors expert in
a slip and fall case with regard to the causative factors of the fall.70

The Eleventh Circuit did not disagree with the district court's conclusion
that the causal relationship between uneven stairs, certain surfaces, and
hand rail height and falls were matters within the common knowledge
of jurors. 1

IX. ARTICLE VIII. HEARSAY

Rule 803(3)72 permits the admission of hearsay statements to prove
"the declarant's then existing state of mind, emotion, sensation, or
physical condition . . . ." In United States v. Veltmann, 4 the Elev-
enth Circuit focused on the proper temporal relationship between the out
of court statement and the state of mind sought to be proved. As
discussed above, defendants, a father and son, were charged with
offenses relating to the burning of a home of one of the defendants. The

64. 4 F.3d 1573 (11th Cir. 1993).
65. Id. at 1580 (citing 18 U.S.C. § 17).
66. Id.
67. FED. R. EviD. 704(b).
68. 4 F.3d at 1580.
69. 996 F.2d 266 (11th Cir. 1993).
70, Id. at 270.
71, Id. at 268.
72. FED. R. EVID. 803(3).
73. FED. R. EviD. 803(3).
74. 6 F.3d 1483 (11th Cir, 1993).
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fire killed defendants' wife and mother. Defendants argued that the
decedent was suicidal and started the fire as a part of a suicide scheme.
To buttress this defense, defendants attempted to introduce the
deposition testimony of the man with whom the decedent had an affair
twenty-five years before her death. This witness testified in the
deposition that the decedent contacted him on several occasions and
discussed suicide and financial difficulties. However, the decedent did
not mention suicide expressly in several telephone calls made immedi-
ately prior to her death; the most recent mention of suicide was made
several months before the fire. Because the decedent did not threaten
suicide in the last telephone calls with the witness, the district court
ruled the witness's testimony inadmissible hearsay because it was not
probative of the decedent's state of mind concerning suicide or near her
death.75

On appeal, the Eleventh Circuit easily concluded that the decedent's
frame of mind, assuming admissible evidence of her frame of mind, was
clearly relevant because of the defense theory of suicide. The time lag
between the decedent's last mention of suicide and her death proved a
more troublesome issue. The court lapsed into a metaphysical discussion
of "a continuity of time concept."76 Conceding that Rule 803(3) requires
that the out of court statement describe a state of mind in existence at
the time relevant time, the court also noted that:

The duration of state of mind or emotion varies with the particular
attitudes or feelings at issue and with the cause, it is reasonable to
require as a condition of invoking the continuity notion that the
statement mirror a statement of mind which, in light of all the
circumstances including proxity [sic] in time, have some probability of
being the same condition existing at the material time ......

Having disposed of any notion that Rule 803(3) requires a strict
proximity in time between the out of court statement and the date when
the declarant's state of mind is relevant, the court easily concluded that
the district court abused its discretion in failing to admit the witness's
testimony.

78

The "thesis" of this article has been that the Eleventh Circuit now
employs a markedly reduced level of scrutiny of evidentiary issues. This
relaxed scrutiny, however, is not apparent in Toole v. McClintock. 9 In

75. Id. at 1493.
76. Id. at 1494.
77. Id. (quoting In Re Fil, 68 B.R. 923 (Bankr. S.D.N.Y. 1987)).
78. Id.
79. 999 F.2d 1430 (11th Cir. 1933).
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Toole, a breast implant case which attracted much media attention, an
Alabama jury found against the manufacturer of plaintiff's breast
implants and awarded general and punitive damages in excess of
$5,000,000. On appeal, the manufacturer argued, among other things,
that the district court improperly admitted a Food and Drug Administra-
tion report on breast implants." The district court admitted the
document pursuant to Rule 803(8)(c),91 an exception to the rule against
hearsay for public reports.

According to the opinion, the plaintiff relied upon the report to
demonstrate that the manufacturer knew or should have known of the
risk posed by implants and that the plaintiff was more likely to contract
certain diseases. The Eleventh Circuit first found the report to be
irrelevant because it was published years after the plaintiff's implant
surgery.s" According to the Eleventh Circuit, the report was "irrelevant
and inadmissible on what [defendant] knew or should have known about
risks before 1988.""8 This statement no doubt is correct with regard to
the defendant's knowledge of the report's conclusions, but the Eleventh
Circuit did not address why the report would not be relevant to
demonstrate a defect in the product. The Eleventh Circuit also found
the report to be inadmissible under Rule 803(8)(c).' First, the Elev-
enth Circuit noted that the report was not a final report and only
contained proposed findings. "Rule 803 makes no exception for tentative
or interim reports subject to revision and review."' Moreover, the
report's findings, according to the Eleventh Circuit were based largely
on articles in medical journals. This rendered the report untrustworthy.
"We doubt that the kind of academic exercise behind the FDA report
produced findings deserving special presumptions about trustworthiness
in a court of law. The tentative and secondhand nature of the findings
in the FDA report should have kept it out of evidence."" Thus, the
Eleventh Circuit concluded that the district court abused its discretion
in admitting the report and reversed the judgment in plaintiff's favor.87

80. Id. at 1436.
81. FED. R. EVID. 803(8)(c).
82. 999 F.2d at 1434.
83. Id.
84. Id.
85. Id. at 1434-35.
86. Id, at 1435.
87. Id. at 1436. The district court also held that the evidence was insufficient to justify

the award of punitive damages. Id. at 1435.
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