
Steffan v. Aspin: A Court's Unfortunate
Reading of Reasonableness Out of the

Military's Sensible Ban on Homosexuals

Joseph Steffan was a highly commended and successful Naval
Academy Midshipman. In his senior year, Steffan became Battalion
Commander, one of the Academy's highest ranking positions.1 Through-
out his career at the Academy, he consistently received outstanding
ratings for his performance and leadership and participated with
distinction in many extracurricular activities.2 In February 1987,
however, the Naval Intelligence Service began an investigation of Steffan
after learning that he told another student that he was a homosexual?
Steffan sought intercession on his behalf by an Academy Chaplain, who
was unable to convince the Commandant of Midshipmen, Captain H.W.
Habermeyer, to allow Steffan to graduate.4 Captain Habermeyer asked
Steffan if he was willing to admit his homosexuality, and Steffan
responded affirmatively.' At his Performance Board hearing, Steffan
declined to present any evidence to demonstrate that he was not a
homosexual, and he once again directly responded, "Yes, sir," when
asked whether he was homosexual." The Board altered Steffan's
performance level from "A" to "F" and recommended his discharge
pursuant to Department of Defense (DOD) Directives.7 Rather than

1. Steffan v. Aspin, 8 F.3d 57, 59 (D.C. Cir. 1993).
2. Id.
3. Id.
4. Id.
5. Id. at 60.
6. Id.
7. Id. 32 C.F.R. Part 41, App. A Section H.1.a, states the following:

Homosexuality is incompatible with military service. The presence in the military
environment of persons who engage in homosexual conduct or who, by their
statements, demonstrate a propensity to engage in homosexual conduct, seriously
impairs the accomplishment of the military mission. The presence of such
members adversely affects the ability of the Military Services to maintain disci-
pline, good order, and morale; to foster mutual trust among servicemembers; to
ensure the integrity of the system of rank and command; to facilitate assignment
and worldwide deployment of servicemembers who frequently must live and work
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have his record annotated that he was discharged due to his homosexu-
ality, Steffan resigned on April 1, 1987, six weeks prior to graduation."
In December 1988, Steffan requested that the Secretary of the Navy
withdraw his resignation and award his diploma, but the Secretary
declined.9  Steffan sued on December 29, 1988,"° claiming that the
Secretary of Defense, Secretary of the Navy, Superintendent of the
Naval Academy, and the Academy's Commandant of Midshipmen
("defendants") denied him equal protection, due process, and freedom of
speech and association by forcing him to resign due to his homosexuali-
ty." The district court for the District of Columbia denied defendants'
motion for summary judgment and held that Steffan had standing to
sue, the futility exception to the administrative exhaustion doctrine
applied, and the Tucker Act'2 did not apply."3 In a follow-up decision,
the district court dismissed the case due to Steffan's failure to respond
to deposition questions regarding past specific instances of homosexual
conduct. ' The District of Columbia Court of Appeals subsequently
reversed the district court's order."5 In a separate unpublished opinion,
the court of appeals upheld the district judge's refusal to recuse himself
due to his reference -to homosexuals as "homos."'6 On remand, the
district court entered summary judgment for the defendants. 7 The
court held that Steffan was not a member of a suspect class entitled to
any heightened scrutiny, and DOD regulations did not deny equal
protection."8  On appeal, following the change in administrations and
thus a name change in the case, the court of appeals, Chief Judge
Mikva, held that because DOD regulations prohibiting homosexuals from
serving in the military are not rationally related to a legitimate
government purpose, and the Navy excluded Steffan solely because he

under close conditions affording minimal privacy; to recruit and maintain
members of the Military Services; to maintain the public acceptability of military
service; and to prevent breaches of security.

8 F.3d at 61.
8. 8 F.3d at 60.
9. Id.

10. Steffan v. Cheney, 733 F. Supp. 115 (D.D.C. 1989).
11. Id. at 115-16.
12. 28 U.S.C. § 1346 (1992).
13. 733 F. Supp. at 115.
14. Steffan v. Cheney, 733 F. Supp. 121, 128 (D.D.C. 1989).
15. Steffan v. Cheney, 920 F.2d 74 (D.C. Cir. 1990).
16. 8 F.3d at 60.
17. Steffan v. Cheney, 780 F. Supp. 1 (D.D.C. 1991).
18. Id. at 16.
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truthfully admitted his sexual preference, the regulations are facially
unconstitutional.19

Upon reaching its decision, the court of appeals considered a number
of legal issues and cases. In the matter of judicial deference to the
military, the Supreme Court upheld the Air Force's interest in subordi-
nating individuality in favor of group cohesiveness by refusing to allow
an Orthodox Jewish serviceman to wear his yarmulke with his uniform
in Goldman v. Weinberger.20 In doing so, the Court recognized a
compelling interest in ensuring uniformity, as long as the military
enforces dress evenhandedly.2' The Court, however, also ruled against
a military policy in Frontiero v. Richardson,' which held that a gender
based distinction regarding the military's policy of unequal fringe
benefits for women was unconstitutional.' Referring to the important
governmental interest in raising and supporting armies, the Supreme
Court found in another case that the gender based distinction existing
within the Selective Service System was substantially related to that
interest. ' For the proposition that homosexuals might require a
suspect status classification, the Supreme Court preempted any
opportunity to assign such status based on homosexual conduct in
Bowers v. Hardwick.' Citing Bowers, the District of Columbia Court
of Appeals commented that in the two previous cases it considered
involving suspect status for homosexuals, Padula v. Webster 2 and
Dronenburg v. Zech,27 it was unable to elevate status resulting from
homosexual conduct due to the "anomaly of according special protection
to a class Whose defining characteristic... can be made illegal."'m In
another decision in that circuit, however, the court left open the question
of whether the government could discriminate against someone due to
the person's sexual "orientation.' 2  For the purpose of rationality
review under low scrutiny, the key Supreme Court case was City of

19. Steffan v. Aspin, 8 F.3d 57, 59 (1993).
20. 475 U.S. 503 (1986).
21. Id. at 510.
22. 411 U.S. 677 (1973).
23. Id. at 690-91.
24. Rostker v. Goldberg, 453 U.S. 57, 83 (1981).
25. 478 U.S. 186 (1986). The Supreme Court upheld a Georgia anti-sodomy law

following the conviction of a homosexual under that law. Id. at 196.
26. 822 F.2d 97 (D.C. Cir. 1987).
27. 741 F.2d 1388 (D.C. Cir. 1984).
28. Steffan, 8 F.3d at 62-63.
29. Doe v. Casey, 796 F.2d 1508 (D.C. Cir. 1986), aff'd in part and reu'd in part sub

nom. Webster v. Doe, 486 U.S. 592 (1988).
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Cleburne v. Cleburne Living Center, Inc.' The Court's reasoning in
Cleburne rested on the fact that a housing zoning policy preventing
establishment of a home for the mentally retarded could only be the
result of prejudice."' Thus, even under low scrutiny, the Court should
declare unconstitutional any government action that depends solely on
irrational prejudice against a certain group of individuals. 2 For
support of its consideration of the various possible reasons for DOD
regulations prohibiting homosexuals from serving in the military, the
court relied on cases related to the defendants' argument that Steffan's
sexual preference resulted in a propensity to engage in illegal conduct.
In Jacobson v. United States," the Supreme Court noted that "a
person's inclinations and fantasies... are his own and beyond the reach
of government ... ."4 Stanley v. Georgia' reaffirmed the idea that
the government should not have the power to control or punish one's
thoughts.' The court of appeals cited a series of cases concerning
punishment for such thoughts, indicating that America rejected the
English notion of "constructive treason" where one could receive
punishment for imagining treasonous acts3" and pointing to the
evolution of case law surrounding membership in subversive organiza-
tions or political affiliations." The cases support the concept that even
if someone had an extremely unpopular viewpoint or indicated a desire
to act illegally but has not done so, such thoughts fall within the scope
of constitutional protection. Next, the court contemplated the effect on
morale, discipline, and recruitment of heterosexuals. The discussion
centered primarily upon the results in Cleburne and Palmore v.
Sidoti."9 In Palmore the Supreme Court ruled that it could not decide
a child custody case involving parents of mixed races based upon the
prejudice of others because such a decision would reinforce that

30. 473 U.S. 432 (1985).
31. Id. at 446.
32. Id. at 450.
33. 112 S. Ct. 1535 (1992).
34. Id. at 1542 (quoting Paris Adult Theatre I v. Slaton, 413 U.S. 49, 67 (1973)).
35. 394 U.S. 557 (1969).
36. Id. at 565.
37. See, e.g., Watts v. United States, 394 U.S. 705, 709-10, n.1 (1969) (Douglas, J.,

concurring); Cramer v. United States, 325 U.S. 1 (1945).
38. See, e.g., Scales v. United States, 367 U.S. 203 (1961); Yates v. United States, 354

U.S. 298 (1957); Dennis v. United States, 341 U.S. 494 (1951); Aptheker v. Secretary of
State, 378 U.S. 500 (1964); Elfbrandt v. Russell, 384 U.S. 11 (1966); Wieman v. Updegraff,
344 U.S. 183 (1952); Elrod v. Burns, 427 U.S. 347 (1976); Rutan v. Republican Party of Ill.,
497 U.S. 62 (1990).

39. 466 U.S. 429 (1984).
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prejudice.' The court of appeals also noted the furor that had once
existed as a result of President Truman's decision to integrate the
Armed Forces in 1948." Contemplating the First Amendment danger
of silencing unpopular viewpoints due to prejudice, the court cited
another line of cases regarding free expression.42 In those cases, the
government could not seek to silence free expression based on the
potential reaction of hostile assembly unless there is a "clear and present
danger" of grave and imminent harm. 3 The principles outlined in
Palmore and Cleburne regarding irrational fears and prejudices also
influenced the court when it considered the issue of privacy for
heterosexual servicemembers." The court's discussion of other
potentially legitimate government purposes that the defense did not
mention revealed two cases pertaining to the blackmail issue implicit in
the DOD regulations. The court cited Judge Norris of the Ninth Circuit,
who wrote in Watkins v. United States Army,* that the military policy
barring homosexuals increased the risk of blackmail by forcing
homosexuals to remain anonymous. 6 Also, a California district court
noted that "the only possible threat homosexuals could pose to military
security (i.e., that undeclared homosexuals might be 'discovered' and
blackmailed) could be obviated by repealing the very policy that the
threat allegedly justifies .... 7

This court chose to equate Steffan's case with a gender based
distinction regarding the military's policy of unequal fringe benefits for
women struck down by the Supreme Court in Frontiero.' In addition,
despite the Supreme Court's ruling in favor of the military in the
separation of the sexes for purposes of the Selective Service System in
Rostker v. Goldberg,'9 the court found significant the fact that the
analysis took place "within the confines of ordinary constitutional

40. Id. at 433.
41. Steffan, 8 F.3d at 67-68.
42. Id. at 68. See, e.g., Terminiello v. Chicago, 337 U.S. 1 (1949); Christian Knights of

the KKK v. District of Columbia, 919 F.2d 148 (D.C. Cir. 1990); NAACP Legal Defense &
Educ. Fund, Inc. v. Devine, 727 F.2d 1247 (D.C. Cir. 1984), rev'd on other grounds sub nor.
Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S. 788 (1985); Americans
United for Separation of Church & State v. City of Grand Rapids, 980 F.2d 1538 (6th Cir.
1992).

43. Terminiello, 337 U.S. at 4.
44. 8 F.3d at 69.
45. 875 F.2d 699 (9th Cir. 1989) (Norris, J., concurring), cert. denied, 498 U.S. 957

(1990).
46. 875 F.2d at 730-31.
47. Dahl v. Secretary of United States Navy, 830 F. Supp. 1319, 1333 (E.D. Cal. 1993).
48. 8 F.3d at 62.
49. 453 U.S. 57 (1981).
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analysis" and not according to any "military exception" to the Constitu-
tion.5" The judges decided that deference to military questions does not
apply when a constitutional issue arises. Accordingly, they next moved
to the issue of whether homosexuals could comprise a suspect class
entitled to heightened scrutiny of government action. In order to
circumvent the logic that potentially illegal homosexual conduct could
not result in those engaging in the conduct receiving suspect status, as
determined by Bowers, they attempted to distinguish between homosexu-
al conduct and "orientation." "'[W]hether an agency of the federal
government can discriminate against individuals merely because of
sexual orientation' remains an open question in this Circuit."52 After
this discussion, however, the court declined to decide whether homosexu-
al "orientation" should result in "suspect or quasi-suspect" status,
holding that such a determination was unnecessary" Instead, the
court applied low scrutiny to the DOD regulations, requiring only a
legitimate government purpose and rational relationship between that
end and the means used to achieve it." Under such a review, the
government does not need to put forth any evidence supporting its
operation. Before overturning such a regulation, "the court must
evaluate and find wanting any potentially legitimate grounds upon
which to uphold the government's action."' Citing Cleburne, the court
determined that it could strike down a governmental action if it
arbitrarily or irrationally deprived people of equal protection for solely
prejudicial reasons.' Turning to the possible legitimate military
purposes, the judges disposed of each one. The first consideration was
the propensity to engage in illegal conduct.57  Acknowledging, that
homosexual conduct can be held to be illegal, the court nevertheless
argued that a distinction should exist between predisposition to engage
in illegal conduct and actual participation in it.5 Referring to the DOD
regulations that define homosexuals not only as those who perform
homosexual acts but also those who wish to engage in the conduct,59

the court claimed that the regulations improperly condemned individuals

50. 8 F.3d at 62.
51. Id. at 62-63.
52. Id. at 63 (quoting Doe v. Casey, 796 F.2d 1508, 1522 (D.C. Cir. 1986), affd in part

and reu'd in part sub nom. Webster v. Doe, 486 U.S. 592 (1988) (emphasis in original)).
53. Id.
54. Id.
55. Id. (citing Heller v. Doe, 113 S. Ct. 2637, 2642-43 (1993)).
56. Id.
57. Id. at 64.
58. Id.
59. Id. at 65. 32 C.F.R. Part 41, App. A, Section H.l.b(1).
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for their thoughts and punished them based on status that predicted
conduct.' While no dispute existed regarding the constitutional validity
of prohibiting homosexual conduct, the court insisted that the defen-
dants' propensity argument was unsound."1 The "celibate homosexual"
principle carried weight with the judges.' Taking the point well past
the issue of sexuality, the court compared Steffan's situation with those
individuals in the past who held unpopular views or belonged to or
sympathized with so-called "subversive" organizations.4 , The crux of
the contention was that the Constitution protected even unpopular
freedom of expression as long as it did not spill over into some sort of
illegal act." Thus, the argument that Steffan's propensity to engage
in homosexual acts would necessarily lead to misconduct was "illegiti-
mate as a matter of law.' Moving to the question of whether allowing
homosexuals to serve in the military had a contrary effect on good
morale, discipline, and recruitment of heterosexuals, the court decided
that the DOD regulations depended upon the prejudice of third parties,
and that the prejudice is what leads to the dangers described by the
defense.' The discussion focused primarily upon the results in Palmore
and Cleburne. Those cases demonstrated that the "cardinal principle of
equal protection law holds that the government cannot discriminate
against a certain class in order to give effect to the prejudice of
others. 7 Of course, the Supreme Court decided Palmore under strict
scrutiny because a suspect class was involved, but Cleburne was similar
to this case because the Court overturned a governmental action under
low scrutiny.' The court of appeals, however, appeared -to prefer the
comparison of homosexuals to the integration of blacks into the military
nearly a half century ago. Again mentioning First Amendment
protection, the court also discussed the idea that the prejudice of third
parties should not silence the unpopular viewpoints of others - the so-
called "heckler's veto.' Thus, it held that defendants' argument that
"heterosexual servicemembers and potential recruits will be offended by
the presence of homosexuals, and this will affect their morale, discipline
and enlistment," opposes the constitutional requirement that refuses to

60. 8 F.3d at 65.
61. Id. at 66-67.
62. Id.
63. Id.
64. Id.
65. Id. at 67.
66. Id.
67. Id. at 68.
68. Id.
69. Id.
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allow the government to "subordinate a class of persons simply because
others do not like them."7 The defendants' contention that servicemem-
bers' privacy would be compromised also failed. The court decided that
this argument was inadequate for the same reasons as the propensity
claim and the morale assertion. It assumed that the person with
homosexual "orientation" will stare and ogle, or alternatively, the
soldiers will feel apprehension about such staring.7' Finally, the court
determined that homosexual "orientation" would not spread the AIDS
virus because only conduct can, and the military's exclusion policy only
increased the risk of blackmail implied by the regulations themselves
because it forced homosexuals to keep their sexual preference a
secret.72 The court therefore concluded:

[lit is apparent that the Directives exclude a particular class of
indiv iduals, identifiable only by their thoughts and desires, for no other
reason than the military's fear and dislike of that group. The constitu-
tional requirement of equal protection forbids the government to
disadvantage a class based solely upon irrational prejudice, whatever
the standard of review.73

In its consideration of deferring to the superior judgment of military
leaders who better understand how to maintain a successful armed force,
the court chose to ignore such cases as Orloff v. Willoughby;74 Parker
v. Levy;7' Schlesinger v. Councilman;' Greer v. Spock;77 Chappell v.
Wallace;7" and Goldman v. Weinberger,79 which recognized the unique

70. Id. at 69.
71. Id.
72. Id.
73. Id. at 70.
74. 345 US. 83(1953). The-Court concluded that a physician whom the Army inducted

into service was not entitled to a commission as a matter of law due to his failure to
satisfactorily respond to evidence indicating his membership in the Communist Party. Id.
at 90.

75. 417 U.S. 733 (1974). The Court decided that Articles 133-34 of the Uniform Code
of Military Justice were not unconstitutionally vague. The appellee was a physician
convicted by a general court-martial due to his disobeyance of orders and, inflammatory
statements against United States involvement in Vietnam. Id. at 733-35.

76. 420 U.S. 738 (1974). The Court refrained from intervening in a court-martial
conviction of an Army officer for selling marijuana off base to an undercover agent of the
Army Criminal Investigation Detachment. Id. at 740.

77. 424 U.S. 828 (1975). The Court upheld post regulations at Fort Dix prohibiting
political demonstrations, speeches, or distribution of literature, leaving such matters to the
discretion of the post commander. Id. at 840.

78. 462 U.S. 296 (1983). The Court held that "enlisted military personnel may not
maintain a suit to recover damages from a superior officer for alleged constitutional
violations." Id. at 305.
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and vital nature of the military and its expertise in deciding what
policies it must enact to best fulfill its role of fighting and winning wars.
In Goldman the Supreme Court noted that "'Wudicial deference... is
at its apogee when legislative action under the congressional authority
to raise and support armies and make rules and regulations for their
governance is challenged.' , The Court frequently made similar
forceful arguments against judicial interference in other cases involving
unique military matters."' The court of appeals in this case, however,
claimed to know more about military operations than those who run
them. As a result, it destroyed the notion of the importance of a
somewhat large degree of military autonomy under a cloak of constitu-
tionality that heretofore did not exist. Justice White warned of such
judicial acts when he commented, "The Court is most vulnerable and
comes nearest to illegitimacy when it deals with judge-made constitu-
tional law having little or no cognizable roots in the language or design
of the Constitution. 2 Without recognizing that homosexuals belong
to a suspect class, the court afforded them protection under low scrutiny
by finding no rational relationship between the DOD Directives and the
goal of a superior fighting force." Due to the nation's proven reputa-
tion as the world's greatest military superpower, however, it can hardly
be contended that United States military leaders do not know what they
are doing." The Supreme Court has consistently recognized this fact

79. 475 U.S. 503 (1986).
80. Id. at 508 (quoting Rostker v. Goldberg, 453 U.S. 57, 70 (1981)).
81. See, e.g., Orloff, 345 U.S. at 94; Chappell, 462 U.S. at 300:

[Clonduct in combat inevitably reflects the training that precedes combat; for that
reason, centuries of experience have developed a hierarchical structure of
discipline and obedience to command, unique in its application to the military
establishment and wholly different from civilian patterns. Civilian courts must,
at the very least, hesitate long before entertaining a suit which asks the court to
tamper with the established relationship between... military personnel and their
superior officers; that relationship is at the heart of the necessarily unique
structure of the military establishment.

Id.
82. Bowers v. Hardwick, 478 U.S. 186, 194 (1986).
83. Steffan, 8 F.3d at 70.
84. See, e.g., Dennis Steele, LTG Waller Says Lifting Gay Ban Invites a Second Rate

Force, ARMY, June 1993, at 14. As Professor Charles Moskos of Northwestern University
notes:

Societies with a higher likelihood of national threat or military overseas
deployment tend to have more restrictive policies than societies where such
likelihood is lower .... Fighting armies, ... seem to be more restrictive ....
Inasmuch as the United States has the most formidable military force in the
world, it could be argued that such countries may ... draw lessons from the
United States.
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and has discouraged judicial interference. In Chappell the Court stated
that the "special nature of military life-the need for unhesitating and
decisive action by military officers and equally disciplined responses by
enlisted personnel-would be undermined by a judicially created
remedy.' The military, in order to maintain its status and readiness,
routinely discriminates against many classes of individuals without fear
of judicial interference. Such categories include the physically handf-
capped, those who are too tall, short, old, or young, single parents with
custody of their children, the mentally deficient, the overweight, those
without a high school diploma, and others-including homosexuals.
Military leaders found, absent any evidence of prejudice or bigotry, that
excluding these individuals increases fighting readiness.' Justice
Burger recognized this military judgment: "[It is difficult to conceive of
an area of government activity in which the courts have less competence.
The complex, subtle, and professional decisions as to the composition...
of a military force are essentially professional military judgments."87

As Lt. Colonel Robert L. Maginnis notes, "The ban on homosexuals is not
'anti-gay' any more than the educational requirements are 'anti-high
school dropout.' "' In order to bypass the obvious problem of illegal
homosexual conduct, the court relied on a distinction between conduct
and "orientation." Such an argument is unpersuasive upon reflecting
that those who define themselves according to their sexual preference
are by necessity ultimately describing themselves by sexual behavior or
conduct. Despite the court's reference to "celibate homosexuals," it
seems highly unlikely that human beings will suppress their sexuality
forever unless they believe it is for a higher religious purpose. Asserting
that an individual who admits he is a homosexual will not engage at
some point in homosexual conduct appears somewhat naive. Various
studies exist documenting the more promiscuous nature and detrimental

Id.
85. 462 U.S. at 304. The Court in Chappell also noted:

The need for special regulations in relation to military discipline, and the
consequent need and justification for a special and exclusive system of military
justice, is too obvious to require extensive discussion; no military organization can
function without strict discipline and regulation that would be unacceptable in a
civilian setting.... In the civilian life of a democracy many command few; in the
military, however, this is reversed, for military necessity makes demands on its
personnel "without counterpart in civilian life."

Id. at 300 (quoting Schlesinger v. Councilman, 420 U.S. 738, 757 (1975)).
86. Lt. Col. Robert L. Maginnis, A Case Against Lifting the Ban on Homosexuals,

ARMY, January 1993, at 37, 39.
87. 462 U.S. at 302 (quoting Gilligan v. Morgan, 413 U.S. 1, 10 (1973)).
88. Maginnis, supra note 86, at 39.
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results of homosexuality versus heterosexuality.' Such information
leads to the logical conclusion that homosexuals tend to engage in sex
more frequently with more partners than do most heterosexuals, leading
to higher rates of sexually transmitted diseases-up to eighty percent of
the most serious sexually transmitted diseases occur in homosexuals,
who also account for almost two-thirds of all AIDS cases in the United
States.' Thus, despite the court's contention here, AIDS could become
a real danger on the battlefield as a result of spilled blood and emergen-
cy medical transfusions that do not have the sanitary safeguards
available to civilian medical institutions. The court moved on, however,
to state that the military cannot discriminate due to the "prejudice of
third parties" (ostensibly the soldiers themselves)." It dismissed
evidence from the experts that the presence of homosexuals will have a
deleterious effect on the troops' morale, discipline, and recruitment.
Justice Rehnquist stated that "courts must give great deference to the
professional judgment of military authorities concerning the relative
importance of a particular military interest.' Justice Burger further
noted, "[T]he special relationships that define military life have
'supported the military establishment's broad power to deal with its own
personnel. The most obvious reason is that courts are ill-equipped to
determine the impact upon discipline that any particular intrusion upon
military authority might have."'93 The court's admission that the
soldiers may be affected, even through what it described as prejudice,
appeared to be a tacit recognition that indeed their morale and discipline
will necessarily decrease. As anyone who has commanded even a
platoon knows, attempting to create a cohesive fighting unit from forty
young men with different attitudes, characteristics, and backgrounds can

89. Id. at 38. See, e.g., A favorable homosexual study by Alan P. Bell and Martin S.
Weinberg, "Homosexualities: A Study of Diversity Among Men and Women," indicates that
43% of homosexuals estimated that they had sex with 500 or more partners, and 28% with
1,000 or more partners. Id.

90. See, e.g., H.W. Jaffe & C. Keewhan et. al., National Case-Control Study of Kaposi's
Sarcoma and Pneumocystis Carinil Pneumonia in Homosexual Men; Part 1, Epidemiologi-
cal Results, ANNALS OF INTERNAL MEDICINE, 1983, 99(2), at 145-57; H.H. Hansfield,
Sexually Transmitted Disease in Homosexual Men, AMERICAN J. OF PUBLIc HEALTH, 9,
1981, at 989-90; Karl Jay & Allen Young, THE GAY REPORT, Summit, New York, 1979;
Janet E. Gans, et. al., America's Adolescents: How Healthy Are They?, American Medical
Association, 1990, at 31; The HIVIAIDS Surveillance Report, U.S. Dep't of Health &
Human Services, Centers for Disease Control, National Center for Infectious Diseases,
Division of HIV/AIDS, Jan., 1992, at 9.

91. Steffan, 8 F.3d at 64.
92. Goldman, 475 U.S. at 507.
93. Chappell, 462 U.S. at 305 (quoting Warren, The Bill of Rights and the Military, 37

N.Y.U. L. REv. 181, 187 (1962)).
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be an extremely daunting and difficult task. Making the jobs of officers
and noncommissioned officers easier in maintaining the best fighting
force in the world is at least a legitimate government interest, and
probably a compelling one. The greater difficulties created by injecting
homosexual soldiers into the picture could be prohibitive of maintaining
our current levels of readiness. The court's labeling of soldiers as "third
parties" is somewhat of a mystery. What is the military if not the
soldiers themselves? Further, classifying their attitudes against
homosexuality as "prejudice" without recognizing that a majority of
Americans still believe homosexuality is morally wrong is an over-
sight. 4 The Supreme Court has recognized the significance of largely
universal principles of morality.9 The court then attempted to equate
homosexuality with skin color. Comparing a behavior widely considered
to be immoral with the color of someone's skin is an insult. Many top
black military leaders such as former Chairman of the Joint Chiefs of
Staff General Colin Powell and Lt. General Calvin A.H. Waller, who
some might think have an interest in protecting the rights of an
"oppressed" group, find the comparison repugnant." Despite the
court's light discussion of the issue, retention and recruitment could
suffer significantly should the military lift the gay ban. Many individu-
als enter the military because they believe strongly in the values, goals
and principles of the service. The miltary is an essentially "conserva-
tive" institution that generally adheres to values that have proven
effective within the unique sphere of the armed forces and within the
larger civilian community. Requiring soldiers to accept in their number
those who would choose a lifestyle opposing common moral beliefs is
untenable. Heterosexual soldiers who oppose homosexuality are likely
to seek other fields of work, and family members and friends may

94. Maginnis, supra note 86, at 37 (citing Niemi, Trends in Public Opinion, Greenwood
Press, 1989). According to Richard G. Niemi, 74% of Americans believe that homosexuality
is wrong. Id.

95. Bowers, 478 U.S. at 196. Justice White noted, "The law, however, is constantly
based on notions of morality, and if all laws representing essentially moral choices are to
be invalidated under the Due Process Clause, the courts will be very busy indeed."
Id.

96. Dennis Steele, supra note 86, at 14. General Waller commented:
[Tihe one thing that upsets me more than anything else about this issue is the
comparison that somany individuals want to make between the integration into
the armed forces of homosexuals and the integration of African Americans into our
armed forces. I had no choice regarding my race when I was delivered from my
mother's womb. To compare my service in America's armed forces with the
integration of avowed homosexuals is personally offensive to me.

1134 [Vol.'45



STEFFAN V. ASPIN

encourage them to leave the military.s 7 To maintain that our armed
forces would not suffer from these potential consequences would be
foolish. Another problem the court barely acknowledged is privacy.
Unlike civilian jobs, military duty is not a nine to five proposition.
Soldiers must live, work, train, fight, eat, shower, and share a latrine
together twenty-four hours a day, seven days a week. Many barracks
consist of one room with forty beds, two toilets, and two showerheads.
Such conditions clearly afford no privacy. The apprehension that
someone who is showering next to you might be sexually attracted to you
is disturbing and disruptive. For that reason, male and female troops
remain in separate quarters. Presumably, including homosexuals in the
service would then require separate facilities for heterosexual males,
homosexual males, heterosexual females, and lesbians. The cost of
altering these "accommodations" would be extraordinary, especially in
a time when the emphasis is on cutting defense costs. The court's prime
argument in this decision was that homosexuals are entitled to equal
protection and freedom of expression as a definable group. The Supreme
Court, however, recognized that analysis of these rights changes when
the military is involved. Justice Rehnquist noted:

Our review of military regulations challenged on First Amendment
grounds is far more deferential than constitutional review of similar
laws or regulations designed for civilian society. The military need not
encourage debate or tolerate protest to the extent that such tolerance
is required of the civilian state by the First Amendment; to accomplish
its mission the military must foster instinctive obedience, unity,
commitment, and esprit de corps .... The essence of military service
"is, the subordination of the desires and interests of the individual to
the needs of the service.""

In Parker v. Levy,"9 Justice Rehnquist quoted another passionate and
forceful argument in the United States Court of Military Appeals
regarding the diminished role of individual rights in the military. 00

97. Id. Moskos' study indicates that 78% of male soldiers surveyed want to keep the
ban. A large number of soldiers would leave the service if the ban were lifted, including
45% of enlisted men, 25% of noncommissioned officers and 23% of the officers. Id.

98. Goldman, 475 U.S. at 507 (quoting Orloffv. Willoughby, 345 U.S. 83, 92 (1953)).
99. 417 U.S. 733 (1974).

100. Id. at 758-59 (quoting United States v. Priest, 21 C.M.A. at 570):
In the armed forces some restrictions exist for reasons that have no counterpart
in the civilian community. Disrespectful and contemptuous speech, even advocacy
of violent change, is tolerable in the civilian community, for it does not directly
affect the capacity of the Government to discharge its responsibilities .... In
military life, however, other considerations must be weighed. The armed forces
depend on a command structure that at times must commit men to combat, not
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Clearly, lifting the ban on those with homosexual orientation opens up
a Pandora's Box and would likely destroy the armed forces' sense of
community. The military is not a laboratory for social experimentation.
Whether this decision will stand remains' to be seen. The full Court of
Appeals for the District of Columbia decided on January 7, 1994 to
rehear this case en banc as decided by the original three judge panel, all
of whom were Carter Administration appointees. The rest of the court
is comprised of appointees from Republican administrations. In this
opinion, the court refused the opportunity to decide on the constitution-
ality of Mr. President Clinton's "don't ask, don't tell" policy.

STEVEN S. NEFF

only hazarding their lives but ultimately involving the security of the Nation
itself. Speech that is protected in the civil population may nonetheless undermine
the effectiveness of response to command. If it does, it is constitutionally
unprotected.

Id. (emphasis added).
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