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Bald heads forgetful of their sins
Old, learned, respectable bald heads
Edit and annotate the lines
That young men, tossing on their beds,
Rhymed out in love's despair
7b flatter beauty's ignorant ear.
All shuffle there; all cough in ink;
All wear the carpet with their shoes;
All think what other people think;
All know the man their neighbour knows.
Lord, what would they say
Did their Catullus walk that way?1

Just as the task of the poet Catullus was to translate the inarticulable
yearnings- of the heart into a meaningful message, it is the peculiar
burden of the survey writer to weave innumerable divergent discussions
into the seamless web of law. As Yeats' poem suggests, the responsibili-
ty does not always lie lightly nor does the inspiration arrive easily.
Fortunately, the scholars of the Mercer Law Review are there to edit and
annotate these lines with respectable applications of the blue pencil and
The Bluebook. We hope this combination of effort has resulted in the
bald truth.
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I. IN GENERAL

Although; as every student of tort law knows, Georgia's definition of
"tort essentially evolved out of generations of procedural wrangling
about whether an action was "ex contractu" or "ex delicto, most of
those fine distinctions were abolished with the passage of the Civil
Practice Act ("CPA") in 1966.4 Section 2 of the CPA provides, of course,
that "[there shall be one form of action, to be known as 'civil action.'"5

Bates & Associates, Inc. v. Romei6 comes as a reminder, however, that
"Itihe forms of action we have buried, but they still rule us from their
graves."7 Ruling on the dismissal of defendant's counterclaim, the court
in Bates said: "Review of... [the] counterclaim reveals that the claim
therein averred is only ex delicto and not ex contractu in nature. The
counterclaim.., fail[s] to provide adequate notice of any ex contractu
claim, notwithstanding such notice is required by the liberal provisions
of the [CPA]."5 The court went on to remand the case for reconsidera-
tion under the "economic loss rule," and this aspect of the decision is
discussed below."

II. INTENTIONAL TORTS

A. Battery

Although most tort actions against physicians involve allegations of
negligence and, hence, malpractice,'0 when a physician gives medical
treatment without consent, a cause of action for battery exists."
Kaplan v. Blank2 presented such a claim within the context of
Georgia's Voluntary Sterilization Act ("VSA").'3 Defendant physician

2. According to O.C.G.A. § 51-1-1 (1982), a tort is "the unlawful violation of a private
legal right other than a mere breach of contract, express or implied. A tort may also be the
violation of a public duty if, as a result of the violation, some special damage accrues to the
individual."

3. See CHARLES R. ADAMs III & CYNTHIA TRIMBOLI ADAMS, GEORGIA LAW OF TORTS
§ 1-2 (1989 & Supp. 1992) [hereinafter GEORGIA TORTS].

4. See O.C.G.A. § 9-11-85 (1993).
5. Id. § 9-11-2 (1993).
6. 207 Ga. App. 81, 426 S.E.2d 919 (1993).
7. FREDERICK MAITLAND, THE FORMS OF ACTION AT COMMON LAW 292 (1909).
8. 207 Ga. App. at 82, 426 S.E.2d at 921.
9. See infra notes 368-77 and accompanying text.

10. See infra notes 102-95 and accompanying text.
11. See GEORGIA TORTS, supra note 3, § 2-2.
12. 204 Ga. App. 378, 419 S.E.2d 127 (1992).
13. O.C.G.A. tit. 31, ch. 20 (1991 & Supp. 1993).
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in Kaplan had obtained plaintiff's written consent to a hysterectomy.
Subsequently determining that the hysterectomy would not be necessary,
defendant performed a bilateral tubal ligation after obtaining only oral
consent. 4 Although oral consent is sufficient under Georgia's general
Medical Consent Law,15 that law specifically excepts sterilization
procedures, for which consent must be in writing as required by the
VSA.

16

Defendant argued that the tubal ligation came within the statutory
exception for obtaining consent when destruction of reproductive
functions was incidental to "sound therapeutic purposes."" The court
held:

It is undisputed that the only purpose served by the performance of the
tubal ligation... was to prevent a future pregnancy and that it served
no sound therapeutic purpose which was of any immediate benefit to
[plaintiff's] non-reproductive health. The purpose of every sterilization
procedure is the prevention of a future pregnancy and to hold that such
a purpose, standing alone, constitutes a "sound therapeutic purpose"
within the meaning of O.C.G.A. § 31-20-5 would effectively negate the
VSA. 18

B. Conversion
In the latest installment in a long-running judicial saga, 9 the court

in Faircloth v. A.L. Williams & Associates, Inc.20 was tempted to
expand the tort of conversion substantially, but restrained itself from
doing so. Faircloth, an insurance salesman who had been discharged by
Williams, 'argued that Williams' failure to pay him commissions due
under a contract Williams allegedly breached constituted conversion of
the commissions.2'

The court explored various authorities on the subject, remarking that

the gist of the tort is an act of hostile dominion or appropriation, and
is not merely a matter of whether the property appropriated was

14. 204 Ga. App. at 378, 419 S.E.2d at 128.
15. O.C.G.A. tit. 31, ch. 9 (1991); see id. § 31-9-2(a).
16. See O.C.GA § 31-20-2.
17. Id. § 31-20-5.
18. 204 Ga. App. at 379, 419 S.E.2d at 129.
19. See A.L. Williams & Assocs., Inc. v. Faircloth, 259 Ga. 767, 386 S.E.2d 151 (1989),

affirming in part and reversing in part A.L. Williams & Assocs., Inc. v. Faircloth, 190 Ga.
App. 872,380 S.E.2d 471 (1989); see also Cynthia Trimboli Adams, et al., Torts, 42 MERCER
L. REV. 431, 464 (1990) (hereinafter 1990 Torts).

20. 206 Ga. App. 764, 426 S.E.2d 601 (1992).
21. Id. at 764, 426 S.E.2d at 602-03.
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tangible or intangible. The line is very fuzzy in modern times. Today,
many forms of property may be evidenced only by a notation in a
computer, but it is property nevertheless.2

The court, however, concluded that no conversion claim was stated,
because "conversion involves chattels [whether tangible or intangible],
not failure to pay money owed under a contract."'

The survey period produced several cases involving conversion claims
against banks.2' An interesting case was First Rome Bank v. Reese Oil
Co.' Defendant bank had allowed plaintiff's employee (who also
happened to be the wife of the bank's executive vice president) to cash
checks made out to plaintiff that were rubber-stamped with a "for
deposit only" endorsement.2  The trial court issued that rarest of
orders in a tort case-summary judgment for plaintiff on the issue of
liability.' Applying Official Code of Georgia Annotated ("O.C.G.A")
section 11-3-419(3),2' however, the court of appeals held that a jury
question was presented, because the bank filed an affidavit opinion that
the conduct was commercially reasonable.'

C. Wrongful Foreclosure

"There exists a statutory duty upon a mortgagee to exercise fairly and
in good faith the power of sale in a deed to secure debt .... Although
arising from a contractual right, breach of this duty is a tort compensa-
ble at law,"30 and is frequently known as "wrongful foreclosure."3 1 In
Threadmill, Ltd. v. First Union National Bank,3 2 the court held that
defendant had not committed wrongful foreclosure.33 Defendant's
showing that it proceeded in good faith to exercise its contractual
foreclosure rights, unrebutted by any showing of grossly inadequate

22. Id. at 767, 426 S.E.2d at 605.
23. Id. at 768, 426 S.E.2d at 605. See generally GEORGIA TORTS, supra note 3, § 2-7,

at 15-16 (Supp. 1993).
24. E.g., Bryant v. Carver State Bank, 207 Ga. App. 659, 428 S.E.2d 621 (1993).
25. 206 Ga. App. 667, 426 S.E.2d 384 (1992).
26. Id. at 667-68, 426 S.E.2d at 384-85.
27. Id. at 667, 426 S.E.2d at 384.
28. O.C.G.A. § 11-3-419(3) (1982).
29. 206 Ga. App. at 670, 426 S.E.2d at 386.
30. Tower Fin. Servs., Inc. v. Smith, 204 Ga. App. 910, 916,423 S.E.2d 257, 262 (1992)

(quoting Clark v. West, 196 Ga. App. 456, 457, 395 S.E.2d 884, 886 (1990)).
31. See 204 Ga. App. at 915, 423 S.E.2d at 262.
32. 207 Ga. App. 688, 428 S.E.2d 685 (1993).
33. Id. at 689, 428 S.E.2d at 687.
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foreclosure sales price, fraud, or any other improper circumstance,
supported summary judgment.'

III. NEGLIGENCE

A. Negligence in General

Duty of Care. One of the fundamental elements of any negligence
claim is the existence of a cognizable legal duty."5 Thus, one who is
under no duty to act ordinarily may not be held liable for failing to act,
even if he has knowledge of a danger." In Reid v. Augusta-Richmond
County Coliseum Authority,37 however, the court considered the
circumstances under which one who has no duty to act may be held
liable.' The court recognized the potential for such liability under any
of the following four circumstances: (1) the defendant's response to the
situation is unreasonable; (2) he makes the situation worse by increasing
the danger; (3) he misleads the plaintiff into thinking he has removed
the danger; or (4) he deprives the plaintiff of the possibility of help from
other souices.3 9 This only goes to the question of duty, however, and
does not eliminate inquiry about other elements of the negligence
claim.' Thus, defendant in Camelot Club Condominium Ass'n v.
Bonner,41 Who had voluntarily undertaken to provide security services,
was not liable to plaintiff for a criminal attack by a policeman, because
the policeman's conduct was not reasonably foreseeable to defendant.'

Negligence Per Se. An interesting subcategory of the doctrine of
negligence per se is that concerning liability for the violation of private

34. Id. at,688-89,428 S.E.2d at 687. Compare Spiezio v. American Gen. Fin., Inc., 204
Ga. App. 350, 351, 419 S.E.2d 149, 151 (1992), in which the court rejected a "wrongful
acceleration of loan" claim because the security deed gave defendant the right to accelerate
under the circumstances of that case. Id. at 350, 419 S.E.2d at 150.

35. City of Rome v. Jordan, 263 Ga. 26, 27, 426 S.E.2d 861, 862 (1993); Landis v.
Rockdale County, 206 Ga. App. 876,879,427 S.E.2d 286,289 (1992); Ermutlu v. McCorkle,
203 Ga. App. 335, 336, 416 S.E.2d 792, 794 (1992); accord, Planters & Citizens Bank v.
Pennsylvania Millers Mut. Ins. Co., 786 F. Supp. 991,996-97 (S.D. Ga. 1992) (no duty owed
under Ga. Fdod Act, O.C.G.A. tit. 26, ch. 2, art. 2 (1982 & Supp. 1993) for injury arising
other than from consumption of food).

36. See Painter v. Sorrow, 205 Ga. App. 775, 423 S.E.2d 684 (1992).
37. 203 Ga. App. 235, 416 S.E.2d 776 (1992).
38. Id. at 238, 416 S.E.2d at 780.
39. Id.
40. Id.
41. 207 Ga. App. 634, 428 S.E.2d 625 (1993).
42. Id. at'636, 428 S.E.2d at 627-28.
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guidelines. Although privately established guidelines or rules are
admissible to illustrate negligence, their violation is not negligence per
se.' Nevertheless, "[pirivate guidelines are admissible and relevant to
show what constitutes the exercise of the appropriate standard of care
in a specific situation."' In St. Mary's Hospital, Inc. v. Radiology
Professional Corp.,' the court held that defendant's failure to follow its
bylaws in terminating plaintiff's staff privileges stated a cause of action
in tort.46 This was true despite the fact that St. Mary's was a private
hospital; "[oltherwise, the regulatory mandate that all hospital
authorities enact staff bylaws would be meaningless. 40

Res Ipsa Loquitur.

The elements of the res ipsa loquitur doctrine are: "'(1) injury of a
kind which ordinarily does not occur in the absence of someone's
negligence; (2) it must be caused by an agency or instrumentality
within the exclusive control of the defendant; and (3) it must not have
been due to any voluntary action or contribution on the part of the
plaintiff.'"48

Applying this test, the court in Stapp v. Grand Union Co. 49 held that
defendant was in the "exclusive control" of a warehouse ladder that fell
onto plaintiff,, even though third party vendors had access to the
premises.' "[Tihe ladder was for use by [defendant's] employees, not
for the use of the vendors, and '[tihe record ... does not disclose that
any [vendor] touched the [ladder] or... had an opportunity to do so.'"51

43. Stringer v. Southeastern Stages, Inc., 207 Ga. App. 223, 225, 427 S.E.2d 494, 496
(1992) (physical precedent only) (citing Luckie v. Piggly-Wiggly S., 173 Ga. App. 177, 178,
325 S.E.2d 844, 845 (1984)).

44. 207 Ga. App. at 225, 427 S.E.2d at 496 (citing Luckie v. Piggly-Wiggly S., 173 Ga.
App. at 178, 325 S.E.2d at 845).

45. 205 Ga. App. 121, 421 S.E.2d 731 (1992).
46. Id. at 127, 421 S.E.2d at 737.
47. Id.
48. Cornelius v. Lawrence, 203 Ga. App. 113, 113, 416 S.E.2d 115, 116 (1992) (quoting

Walter v. Orkin Exterminating Co., 192 Ga. App. 621, 623, 385 S.E.2d 725, 727-28 (1989)).
Because plaintiff must always prove a standard of care, res ipsa loquitur does not apply

in medical malpractice cases. Austin v. Kaufman, 203 Ga. App. 704, 705, 417 S.E.2d 660,
662 (1992).

49. 203 Ga. App. 319, 416 S.E.2d 535 (1992).
50. Id. at 320, 416 S.E.2d at 536.
51. Id. (quoting Winn-Dixie Stores v. Fredericks, 106 Ga. App. 732, 735, 128 S.E.2d

542, 544 (1962)).
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B. Premises Liability

In General. Wade v. Mitchell52 is a significant development in the
law of premises liability. In that case, plaintiff stopped at defendant's
truck stopIto ask directions, and a truck tire that defendant's mechanic
was inflating exploded and knocked plaintiff out." The court drew a
distinction between premises cases involving a static or passive condition
on the premises by which a plaintiff is injured and cases, such as this
one, involving active negligence by the defendant." This incident, said
the court, 'arises not from a pre-existing defect in the premises but from
a claim of active negligence arising from the mechanic's alleged acts and
omissions occurring at the time [plaintiff was] lawfully on the premises
in licensee status. " O In such cases, the court concluded that the
liability test is the general negligence standard of foreseeability, rather
than the more restrictive "superior knowledge standard that the
courts have developed to deny liability in many premises cases." "[Wie
find that all cases involving pre-existing premises defects or cases aris-
ing from other than active negligence are distinguishable and not
controlling per se.'

A divided court of appeals excused the proprietor from liability under
somewhat unusual circumstances in Winn-Dixie Stores, Inc. v. Nichols.-
"' After :plaintiff's wallet was stolen while she was shopping in
defendant's store, she tried to get defendant's manager to make a
citizen's arrest of the alleged thief. The manager refused to do this and,
further, even refused to allow plaintiff to use the store's telephone to call
the police herself. When the manager eventually heeded the entreaties
of another shopper to telephone the police for plaintiff, he refused to
report the incident as a "robbery in progress.' ° Fine, said the majori-

52. 206 Ga. App. 265, 424 S.E.2d 810 (1992).
53. Id. at 265, 424 S.E.2d at 811.
54. Id. at 266-67, 424 S.E.2d at 812. See Cynthia Trimboli Adams, et al., Torts, 44

MERCER L. RIgv. 375, 383 (1992) [hereinafter 1992 Torts].
55. 206 Ga. App. at 267, 424 S.E.2d at 812.
56. See, e.g., Wittenberg v. 450 Capitol Assocs., 207 Ga. App. 260, 427 S.E.2d 547

(1993); Wimpey v. Ott, 207 Ga. App. 40, 427 S.E.2d 34 (1993); Homey v. Panter, 204 Ga.
App. 474, 420 S.E.2d 8 (1992).

57. 206 Ga. App. at 267-68, 424 S.E.2d at 813.
58. Id. at,267, 424 S.E.2d at 812.
59. 205 Ga. App. 308, 422 S.E.2d 209 (1992).
60. Id. at'309, 422 S.E.2d at 210.
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ty; plaintiff could have used the pay phone in the store to call the police
and thereby prevented her harm."'

The three dissenters argued that "[a] proprietor informed of criminal
activity in progress on the premises is placed under a duty to exercise
reasonable care to prevent harm to its invitee."62 The manager's
refusal to cooperate with plaintiff, said the dissent, should have given
rise to a jury question regarding whether defendant breached this
duty.6

Although the court's analysis in Nichols turned on plaintiff's ability to
prevent her own harm, the more typical issue in cases involving a
landowner's liability for criminal conduct by a third person is that of
foreseeability. Generally, "[iut is the duty of a proprietor to protect an
invitee from injury caused by the misconduct of employees, customers,
and third persons if there is any reasonable apprehension of danger from
the conduct of said persons."' Ordinarily, this "reasonable apprehen-
sion of danger" may be inferred from knowledge of substantially similar
prior acts.65 In Ashley v. Balcor Property Management, Inc.,66 the
court held that defendant's knowledge of children playing with matches
on a prior occasion was sufficient to create a jury question on defendant's
liability for damages caused when the same children subsequently
started a fire.67 Even absent prior criminal activity, the proprietor may
be under an affirmative duty to intervene to stop a criminal attack in
progress. In Shell Oil Co. v. Diehl," the court sent to the jury the
question of the proprietor's liability in such circumstances. 69 "[Tihe
attack, which apparently lasted several minutes, occurred in full view of
one of [defendants'] employees, who did nothing,"7" remarked the court.
"[It cannot be inferred, from the failure of [defendants] employee to act,
that nothing could have been done.""'

61. Id. at 311, 422 S.E.2d at 212.
62. Id. at 312, 422 S.E.2d at 212 (McMurray, P.J., dissenting) (citing Lau's Corp. v.

Haskins, 261 Ga. 491, 492, 405 S.E.2d 474, 476 (1991)).
63. Id.
64. T & M Investments, Inc. v. Jackson, 206 Ga. App. 218, 220, 425 S.E.2d 300, 303

(1992) (quoting Bishop v. Mangal Bhai Enters., 194 Ga. App. 874,876,392 S.E.2d 535,538
(1990) (citations and punctuation omitted)).

65. See GEORGIA TORTS, supra, note 3, § 4-5, at 37 (Supp. 1993).
66. 205 Ga. App. 590, 423 S.E.2d 14 (1992).
67. Id. at 591, 423 S.E.2d at 15.
68. 205 Ga. App. 367, 422 S.E.2d 63 (1992).
69. Id. at 369, 422 S.E.2d at 65.
70. Id. at 368, 422 S.E.2d at 64.
71. Id. at 369, 422 S.E.2d at 64.
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Motel Properties, Inc. v. Miller,72 was another factually interesting
case arising on Jekyll Island."' Plaintiff decided to take a night-time
stroll on the beach and was injured when he stumbled over a line of
granite boulders that was located on state property but was across a
pathway that led from defendant's property to the beach.74 The court
somewhat reluctantly found a jury issue on defendant's liability, because
of the rule that a landowner must keep both the premises and the
approaches thereto safe.7' The path from the beach was an "approach,"
concluded the court, and factual issues were present concerning defen-
dant's ability to illuminate the boulders or at least to post a warning
sign.

76

Recreational Property Act. Georgia's Recreational Property Act
("RPA")77 attempts to encourage owners of land to make it available to
the public for recreational purposes by limiting the landowners' liability
to damage that results from willful or malicious conduct. 7' This limited
liability, however, only applies if the use of the land is available to the
public without an admission charge. The RPA has been held appli-
cable to such diverse properties as a school playground" and Stone
Mountain.8 Nevertheless, the landowner may generate substantial
amounts of revenue through the imposition of parking fees, and the sale
of permits, concessions, and tickets to rides and other attractions located
on the premises.' Thus, the court in Quick v. Stone Mountain Memori-
al Ass'n' held that, even if the primary purpose of the park's operation
is to make money as stated above, the RPA's diminished duty still

72. 206 Ga. App. 370, 425 S.E.2d 334 (1992).
73. Id. at 370-71, 425 S.E.2d at 334. Compare the famous "cockroach" case, Stuckey's

Carriage Inn v. Phillips, 122 Ga. App. 681, 178 S.E.2d 543 (1970).
74. 206 Ga. App. at 370-71, 425 S.E.2d at 334.
75. Id. at 371, 425 S.E.2d at 334. See Todd v. F.W. Woolworth Co., 258 Ga. 194, 196,

366 S.E.2d 674, 676 (1988).
76. 206 Ga. App. at 372, 425 S.E.2d at 335.
77. O.C.G.A. tit. 51, ch. 3, art. 2 (1982).
78. Id. § 51-3-20.
79. Id. §§ 51-3-23 and 51-3-25(1).
80. Edmondson v. Brooks County Bd. of Educ., 205 Ga. App. 662, 423 S.E.2d 413

(1992).
81. Hogue v. Stone Mt. Memorial Ass'n, 183 Ga. App. 378, 358 S.E.2d 852 (1987).
82. Id. at 380, 358 S.E.2d at 854.
83. 204 Ga. App. 598; 420 S.E.2d 36 (1992).
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applies if no charge is made for the recreational use of the parkland
itself.8"

Slip and Fall. As always, the current survey period produced a
seemingly inordinate number of appeals involving "slip and fall"
cases,' almost all of which resulted in summary judgment for the
defendant.' Indeed, of some thirty slip and fall cases decided during
the survey period, the court held only three to present a jury question.
One of these, Hardin v. Super Discount Market, Inc.," is physical
precedent only.' Plaintiff allegedly fell on spilled milk. Defendants'
employee testified that he inspected the area where plaintiff fell about
fifteen to twenty minutes before the accident and did not observe any
spilled milk. 9 The court found a jury question based on evidence that
an employee of defendant was within the immediate vicinity stocking
shelves just after the fall." Hardin was almost immediately distin-
guished by another judgment only ("j/o")9' case, Jester v. Ingles Market,
Inc.9' Plaintiff in Jester likewise argued that there was an employee
present in the vicinity at the time she fell, but the court held that there
was no evidence to support plaintiff's assertion that the person she saw
was a store employee." "Furthermore," said the court, regardless of
defendant's knowledge, "the plaintiff must also show that Is~he was
without knowledge" of the presence of the foreign substance."

Factual issues about the reasonableness of defendant's inspection
precluded summary judgment in a precedential decision, Jackson v. Wal-

84. Id. at 599, 420 S.E.2d at 38.
85. The range of these cases is illustrated by the following statement from last year's

torts survey article: "A huge number of appeals each year concern persons who slip, trip,
flip, stumble, tumble, step, misstep, slide, glide, skid, drop, lurch, or otherwise lose their
footing and fall on the premises of another." Cynthia Trimboli Adams, et al., 1992 Torts,
supra, note 54, at 382-83 (footnotes omitted).

86. For an unsuccessful attempt to make a "federal case" out of a slip and fall, see
Helms v. Wal-Mart Stores, Inc., 806 F. Supp. 969 (N.D. Ga. 1992).

87. 205 Ga. App. 646, 423 S.E.2d 18 (1992).
88. Id. at 648, 423 S.E.2d at 20. See infra note 91.
89. 205 Ga. App. at 647, 423 S.E.2d 19-20. Ordinarily, proof of regular inspections by

the defendant is sufficient to preclude liability issues. See, e.g., Wiley v. Winn-Dixie Stores,
Inc., 204 Ga. App. 570, 420 S.E.2d 20 (1992).

90. 205 Ga. App. at 648, 423 S.E.2d at 20.
91. Under Ga. Court of Appeals Rule 35(b) (1993), if one or more members of the panel

concur in the judgment only, the decision is physical, not binding, precedent.
92. 206 Ga. App. 327, 425 S.E.2d 323 (1992).
93. Id. at 328-29, 425 S.E.2d at 324-25.
94. Id. at 329,425 S.E.2d at 325 (quoting Smith v. Wal-Mart Stores, 199 Ga. App. 808,

810, 406 S.E.2d 234, 236 (1991)).
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Mart Stores, Inc." The evidence in that case showed that the floor on
which plaintiff slipped had not been inspected for at least an hour and
a half before the fall. Nor was there any statement in the record from
the only employee of defendant on duty in that part of the store that she
had adhered on the day in question to defendant's policy of inspecting
the entire area."

The only other slip and fall case that presented a jury question during
the survey period involved an issue of plaintiff's prior experience with
the hazardous condition. 7 Ordinarily, of course, it is well settled that
"[wihen a person has successfully negotiated an alleged dangerous
condition on a previous occasion, that person is presumed to have
knowledge of it and cannot recover for a subsequent injury resulting
therefrom."98 In Barlow v. Brant," plaintiff had traversed defendant's
sidewalk as many as ten times prior to her fall. It was raining, however,
on the date plaintiff fell, and plaintiff had never shopped at defendant's
store when it was raining.'0° "The facts of the case at hand do not
establish as a matter of law that [plaintiff] had knowledge equal to that
which the defendants had or should have had concerning the condition
of the sidewalk when wet." 1"

C. Malpractice

Official Code of Georgia Annotated Section 9-11-9.1.'" The
law of malpractice continues to be dominated by the expert witness
affidavit requirement of O.C.G.A. section 9-11-9.1.'o3 Ironically, for a

95. 206 Ga. App. 165, 424 S.E.2d 845 (1992).
96. 1& at 168-69, 424 S.E.2d at 848.
97. 206 Ga. App. 313, 314-15, 425 S.E.2d 309, 311 (1992).
98. Feruson v. Columbia Properties, Inc., 207 Ga. App. 517,518,428 S.E.2d 422,423

(1993) (quoting Rossano v. American Legion Post No. 29, 189 Ga. App. 610,612,376 S.E.2d
698, 701 (1988)); Hudson v. Quisc, Inc., 205 Ga. App. 840, 841, 424 S.E.2d 37, 39 (1992)
(quotingRossano, 189 Ga. App. at 612,376 S.E.2d at 704); Walthers v. Mableton Wholesale
Co., 204 Ga. App. 663, 665, 420 S.E.2d 354, 356 (1992) (quoting Rossano, 189 Ga. App. at
612, 376 S.E.2d at 701); see also Youngv. YMCA, Inc., 204 Ga. App. 224, 419 S.E.2d 97
(1992).

99. 206 Ga. App. 313, 425 S.E.2d 309 (1992).
100. Id. at 314-15, 425 S.E.2d at 311.
101. Id. at 315, 425 S.E.2d at 311.
102. The portion of this Article surveying developments in the law of O.C.G.A. § 9-11-

9.1 (1993) is' adapted from a paper entitled "Avoiding Pitfalls in O.C.G.A. § 9-11-9.1,"
presented by Charles R. Adams III during the Annual Meeting of the State Bar of Georgia
on June 17, 1993.

103. O.C.G.A. § 9-11-9.1 (1993).
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statute whose purpose was to reduce litigation, ' section 9.1 has
evolved into one of the most procedurally arcane areas of modern
Georgia law and has engendered a plethora of appellate decisions. It
has caused far more problems than it has solved. Litigating section 9.1
issues has become something of a cottage industry. Indeed, some
members of the Georgia Court of Appeals have recently thrown up their
hands in disgust and advised the legislature to chuck the whole thing
out.105

Section 9.1 has survived its first, although probably not its last,1ec

constitutional challenge. In Lutz v. Foran,°7 the supreme court
rejected the argument that because section 9.1 was part of the "Medical
Malpractice Reform Act of 1987,"1' its application to professions other
than medicine violates the "Yazoo Fraud" provision of the Georgia
Constitution: "No bill shall pass which refers to more than one subject
matter or contains matter different from what is expressed in the title
thereof."1co The court reviewed the legislative history of section 9.1
and concluded that the bill's title gave reasonable notice of the contents
and that all of the provisions of the bill were sufficiently related to the
subject matter of reducing liability claims against professionals.1 Not
presented in Lutz, however, were the broader constitutional questions of
overbreadth, vagueness, and equal protection. Those will have to wait
for another day.

As a general rule, section 9.1 requires an affidavit "[iun any action for
damages alleging professional malpractice.""' One of the key words
is "professional." The question of who is a "professional" for purposes of
section 9.1 has consumed a considerable amount of judicial atten-
tion.12 For example, section 9.1 does not protect hospitals that supply

104. See Bowen v. Adams, 203 Ga. App. 123, 416 S.E.2d 102 (1992).
105. See Tye v. Wilson, 208 Ga. App. 253, 256-57,430 S.E.2d 129, 131-33 (Johnson, J.,

dissenting) (Blackburn, J., concurring).
106. In Lee v. Board of Regents, Case No. D-83160 (Fulton Super. Ct. July 17, 1991),

Judge Eldridge declared section 9.1 unconstitutional, basing his decision in part on due
process and equal protection grounds. That decision was not appealed, and to date, the
appellate courts have not addressed those constitutional arguments.

107. 262 Ga. 819, 427 S.E.2d 248 (1993).
108. 1987 Ga. Laws 887.
109. 262 Ga. at 823-24, 427 S.E.2d at 252. GA. CONST., art. III, § 5, para. 3 (1983).

This provision was enacted as a result of the scandalous Yazoo Land Fraud in 1795. See
262 Ga. at 825 n.2, 427 S.E.2d at 253 n.2 (Sears-Collins, J., dissenting); see generally
Fletcher v. Peck, 10 U.S. (6 Cranch) 87, 88 (1810); Cady v. Jardine, 185 Ga. 9, 10, 193 S.E.
869, 870 (1937).

110. 262 Ga. at 821-22, 427 S.E.2d at 251.
111. O.C.G.A. § 9-11-9.1(a) (1993).
112. See Cynthia Trimboli Adams, et al., 1992 Torts, supra note 54, at 385-87.
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defective equipment."' Because a hospital's liability for the acts or
omissions, of individuals is almost always premised on respondeat
superior, the courts look to whether an affidavit is required against the
individual, agent of the hospital who is claimed to be negligent.114

Thus, if the agent is a professional, such as a doctor, an affidavit is
required, but if the agent is a nonprofessional member of the hospital
staff, no affidavit is required."5 Section 9.1 also omits pharmacists,
according to Harrell v. Lusk,"' despite an earlier decision of the court
of appeals; requiring an affidavit in actions against them." 7

Competency of the expert witness is also a continuing issue. In HCA
Health Services v. Hampshire,"" the court of appeals reiterated the
rule that if the expert is a member of a different school of professional
practice than the defendant, the expert "must state the particulars [of]
how the methods of treatment are the same for the different schools in
order to establish that the afflant possesses the expertise to be able to
give an opinion regarding the applicable standard of care."119 The
court rejected the affidavit of an allopathic physician against several
osteopaths for failure of the allopath's affidavit to comply with the
preceding rule.20  In 73te v. Wilson,12' the en banc court limited its
1988 holding in Piedmont Hospital, Inc. v. Milton'22 that a doctor was
not competent to give a 9.1 affidavit against a nurse. The court in 7ye
held that when the affiant, a doctor, affirmatively demonstrated that he
was familiar with the standard of care applicable to the "medical
profession generally" regarding care and treatment of an intubated
patient, and there was no difference in that type of treatment as
provided by doctors and by nurses, the doctor was competent to give a
9.1 affidavit against the defendant nurse. 123

113. Jenkins County Hosp. Auth. v. Landrum, 206 Ga. App. 753, 753-54, 426 S.E.2d
572, 572 (1992).

114. See, e.g., Dozier v. Clayton County Hosp. Auth., 206 Ga. App. 62, 64, 424 S.E.2d
632, 634-35 (1992); Greene County Hosp. Auth. v. Turner, 205 Ga. App. 213, 214, 421
S.E.2d 715, 716 (1992).

115. See, e.g., Dozier, 206 Ga. App. at 65, 424 S.E.2d at 635; Turner, 205 Ga. App. at
214, 421 S.E.2d at 716; Thornton v. Ware County Hosp. Auth., 205 Ga. App. 202, 203, 421
S.E.2d 713, 714-15 (1992).

116. 208 Ga. App. 358, 430 S.E.2d 653 (1993).
117. See Sparks v. Kroger Co., 200 Ga. App. 135, 407 S.E.2d 105 (1991).
118. 206 Ga. App. 108, 424 S.E.2d 293 (1992).
119. Id. at 111, 424 S.E.2d at 296.
120. Id., 424 S.E.2d at 297.
121. 208 Ga. App. 253, 254-55, 430 S.E.2d 129, 130-31 (1993).
122. 189 Ga. App. 563, 564, 377 S.E.2d 198, 199 (1988).
123. Id. at 255-56, 430 S.E.2d at 131.
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Another area under section 9.1 that generates substantial litigation is
what, substantively, constitutes "set[ting] forth specifically at least one
negligent act or omission claimed to exist and the factual basis for each
such claim."124 The overriding test for determining sufficiency of
section 9.1 affidavits is whether they serve to further the underlying
purpose of section 9.1-the reduction, of frivolous lawsuits against
professionals. 1  "The statute does not require that specific language
be employed," held the court in Minster v. Pohl,2" affirming in that
case the validity of a 9.1 affidavit that set forth a negligent act and the
factual basis therefor, but which failed to contain a specific averment
that the defendant's actions violated the standard of care.127 Nor is it
necessary that a section 9.1 affidavit be sufficient to withstand a motion
for summary judgment."

Nevertheless, there are certain minimum substantive requirements
that a section 9.1 affidavit must meet. If the affidavit only references
acts or omissions set forth in the plaintiff's complaint,"2 or simply
concludes that the defendant did not follow the procedures expected of
a member of that profession,'O it is not sufficient. Thus, in Rogers v.
Coronet Insurance Co.,"5' a 9.1 affidavit which only stated that defen-
dant chiropractor failed to contact plaintiffs' chiropractor for additional
information before recommending to plaintiffs' insurer that their medical
treatment be discontinued, did not set forth a negligent act or omission
by defendant.' 2 "The affidavits fail to set forth specifically that [the
defendant chiropractor] had failed to obtain such information... or that
he was in fact negligent merely by failing to ... request ... the
information at issue."'

In Wright v. Crawford Long Hospital,'" the court dismissed the
action on 9.1 grounds because the expert did not identify any negligent
act committed by defendants.3 5 Interestingly, in that case, plaintiff

124. O.C.G.A. § 9-11-9.1(a) (1993).
125. See Minster v. Pohl, 206 Ga. App. 617, 622, 426 S.E.2d 204, 208 (1992); HCA

Health Servs. v. Hampshire, 206 Ga. App. 108, 109-10, 424 S.E.2d 293, 295-96 (1992).
126. 206 Ga. App. at 621, 426 S.E.2d at 208.
127. Id. at 622, 426 S.E.2d at 208.
128. Bowen v. Adams, 203 Ga. App. 123, 123, 416 S.E.2d 102, 102 (1992) (citing 0-1

Doctors Memorial Holding Co. v. Moore, 190 Ga. App. 286, 288, 378 S.E.2d 708, 710
(1989)).

129. Cheeley v. Henderson, 261 Ga. 498, 405 S.E.2d 865 (1991).
130. Edwards v. Vanstrom, 206 Ga. App. 21, 22, 424 S.E.2d 326, 327 (1992).
131. 206 Ga. App. 46, 424 S.E.2d 338 (1992).
132. Id. at 51, 424 S.E.2d at 343.
133. Id.
134. 205 Ga. App. 653, 423 S.E.2d 12 (1992).
135. Id. at 654, 423 S.E.2d at 13.
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attached not an affidavit of her expert, but a deposition from another
action. 13 6 The problem with the sufficiency in Wright, however, did not
appear to be that the testimony was by deposition in another case, but
that it failed to identify any negligent act committed by defendants in
Wright.1

37

Nowhere has procedural hypertechnicality prevailed more strongly
than in the area of formal sufficiency of section 9.1 affidavits. Happily,
during the survey period, the courts appeared to be rejecting the more
extreme claims in this area. To illustrate the lengths to which the
courts have gone in this regard, however, consider that cases have been
dismissed in which the section 9.1 affidavits did not contain a jurat,'"
were photocopies as opposed to originals,139 or sought to incorporate by
reference specific acts of negligence set forth in the complaint.' °

Although the courts continue to apply the notarization requirement
strictly in some cases, holding that a completely unsworn affidavit, 4

or "notes" subsequently verified, 42 are insufficient, the court of appeals
in Piedmont Hospital, Inc. v. Draper' affirmed the trial court's exer-
cise of discretion in allowing an affidavit attested by a notary whose
commission had expired to be properly notarized.' "In any event,"
the court added, "the acts of de facto notaries are valid." 45

One of the most significant survey period developments in the area of
section 9.1 practice was the cases which specifically held that attaching
to the affidavit the medical records relied on by the expert is not
necessary. Although some earlier decisions had intimated that
attachment was necessary, " the court of appeals specifically aban-
doned that requirement in at least four cases.'47 The most thoughtful
exposition of the reasons for this rule is found in Dozier v. Clayton

136. Id., 423 S.E.2d at 12-13.
137. Id., 423 S.E.2d at 13.
138. HillwEverett v. Jones, 197 Ga. App. 872, 873, 399 S.E.2d 739, 740 (1990).
139. Gordon v. Georgia Baptist Hosp. & Medical Ctr., 198 Ga. App. 407, 408-09, 401

S.E.2d 602, 603 (1991).
140. Cheeley v. Henderson, 261 Ga. 498, 498, 405 S.E.2d 865, 865 (1991).
141. Howard v. Jonah, 208 Ga. App. 542, 543-44, 430 S.E.2d 833, 834 (1993).
142. Carter v. Myers, 204 Ga. App. 498, 500, 419 S.E.2d 747, 748 (1992).
143. 205 Ga. App. 160, 421 S.E.2d 543 (1992).
144. Id. at 163, 421 S.E.2d at 547.
145. Id.
146. See HCA Health Servs., Inc. v. Hampshire, 206 Ga. App. 108, 114,424 S.E.2d 293,

298-99 (1992) (McMurray, P.J., concurring).
147. See Minster v. Pohl, 206 Ga. App. 617, 622, 426 S.E.2d 204, 208 (1992); HCA

Health Servs., Inc. v. Hampshire, 206 Ga. App. 108, 112, 424 S.E.2d 293, 297 (1992);
Ulbrich v. Batts, 206 Ga. App. 74, 75, 424 S.E.2d 288, 289 (1992); Dozier v. Clayton County
Hosp. Auth., 206 Ga. App. 62, 68-69, 424 S.E.2d 632, 638 (1992).
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County Hospital Authority.1  Also, in Ulbrich v. Batts,149 the court
held that "[iun giving the [9.11 affidavit..., the expert is not required to
demonstrate personal knowledge of the facts, but may base the affidavit
on an assumption that facts in the medical record are true."15

Five years of surveying section 9.1 cases"' have forced these writers
to the conclusion that the Code section is a useless, self-defeating mess.
It creates far more problems than it solves, and it should be repealed, or
at least brought into conformity with the rest of the Civil Practice Act,
whose stated aim, of course, is "to secure the just, speedy, and inexpen-
sive determination of every action."152 Section 9.1 is neither just,
speedy, nor inexpensive. In the narrow context of malpractice actions,
it resurrects the old general demurrer that was thrown out a generation
ago' 53 As Judge Johnson has so aptly observed:

Few issues have proved more vexatious to trial lawyers, trial judges,
and the appellate courts of this state than the proper application of
O.C.G.A. § 9-11-9.1. Intended to prevent frivolous litigation and all the
costs inherent therein for both litigants and courts, this rule has
instead caused more litigation. Rather than dealing at the summary
judgment stage with the issues the legislature intended to solve, we
have added a new layer of litigation at the motion to dismiss stage.

Since its enactment in 1987, there have been approximately 90
decisions from this court and the Supreme Court wrestling with this
rule. Sadly, in the effort to bring some order and predictability to this
area of the law, it appears that we have made matters worse. Perhaps
it is time for the legislature to reconsider O.C.G.A. § 9-11-9.1, and to
conclude that it was little more, in the end, than a noble effort which
failed miserably to accomplish the goals for which it was enacted.' 5'

Medical Malpractice. Defendants are always seeking to avail
themselves of the special protections afforded to them in medical

148. 206 Ga. App. 62, 424 S.E.2d 632 (1992). Attachment of properly certified records
to a summary judgment affidavit is still required, however. Augustine v. Frame, 206 Ga.
App. 348, 349, 425 S.E.2d 296, 297 (1992).

149. 206 Ga. App. 74, 424 S.E.2d 288 (1992).
150. Id. at 75, 424 S.E.2d at 289.
151. See Cynthia Trimboli Adams, et al., 1992 Torts, supra note 54, at 385-87; Cynthia

Trimboli Adams, et al., Torts, 43 MERCER L. REvIEw 395, 402-05 (1991) [hereinafter 1991
Torts]; Cynthia Trimboli Adams, et al., 1990 Torts, supra note 19, at 439-41; Cynthia
Trimboli Adams, et al., Torts, 41 MERCER L. REv. 355, 362-63 (1989) [hereinafter 1989
Torts).

152. O.C.G.A. § 9-11-1 (1993).
153. See Charles L. Weltner, On with the Old!, 24 GA. ST. B.J. 13 (1987).
154. Tye v. Wilson, 208 Ga. App. 253, 256-57, 430 S.E.2d 129, 132 (Johnson, J.,

dissenting).
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malpractice actions.' 5  Answering in the affirmative a certified
question from the Eleventh Circuit,"s the Georgia Supreme Court in
Bradway v. American National Red Cross..7 held that a suit against
a nonprofit blood bank alleging negligence in screening blood for the
Human Immunodeficiency Virus (HIV) is one for medical malprac-
tice." 8 The court reasoned that the screening process requires sub-
stantial medical knowledge and judgment that would be outside the
knowledge of the ordinary layman. 5 9 It is important to note, however,
that the complaint in Bradway alleged that the Red Cross' screening
procedures themselves were defective, not merely the manner in which
they were, administered." °

Of course, an indispensable element of any medical malpractice claim
is the existence of a physician-patient relationship.'"' In Minster v.
Pohl,62 defendant viewed plaintiff's x-rays and made a notation on her
chart merely as a professional courtesy to the hospital staff.' The
court held that this was insufficient to create a consensual physician-
patient relationship; nor was this within -the class of cases in which
consent is not required.' 64 The court clearly stated the policy concerns
underlying its decision:

(To hold otherwise] would be detrimental to our health care delivery
system, causing competent professionals who happen to be on the
hospital premises but have no relationship to the patient to decline out
of natural prudence to perform even minimal courtesies as a favor to
busy hospital staff. We find this danger to be greater than the risk
suggested by plaintiff of insulating such physicians from liability

165

Further, the court concluded that expert testimony is neither probative
nor admissible on the issue of the existence of the physician-patient
relationship.'

155. See O.C.G.A. §§ 9r3-70 (1982), 9-11-8(a) (1993).
156. See Bradway v. American Nat'l Red Cross, 965 F.2d 991 (11th Cir. 1992).
157. 263 Ga. 19, 426 S.E.2d 849 (1998).
158. Id. at 21, 426 S.E.2d at 851.
159. Id., 426 S.E.2d at 850-51.
160. Id. at 22-23, 426 S.E.2d at 852.
161. See Rogers v. Coronet Ins. Co., 206 Ga. App. 46, 424 S.E.2d 338 (1992).
162. 206 Ga. App. 617, 426 S.E.2d 204 (1992).
163. Id. at 618, 426 S.E.2d at 205.
164. Id. at 620, 426 S.E.2d at 207. See Clough v. Lively, 193 Ga. App. 286, 287-88, 387

S.E.2d 573,'574-75 (1989).
165. 206 Ga. App. at 620, 426 S.E.2d at 207.
166. Id. at 619, 426 S.E.2d at 206.
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The court put the shoe on the other foot, however, in Mrozinski v.
Pogue.6 ' In that case, defendant psychiatrist persuaded plaintiff
father to join in family therapy sessions with plaintiff's daughter.
Defendant subsequently released records of those therapy sessions to
plaintiff's ex-wife's lawyer, along with defendant's opinion that plaintiff
should lose custody of the daughter -to the ex-wife. 168 Defendant
sought to justify his conduct on the ground that plaintiff's daughter was
defendant's only patient and no psychiatrist-patient relationship existed
between plaintiff and defendant."9 The court gave exceedingly short
shrift to this argument: "The strongest public policy considerations
militate against allowing a psychiatrist to encourage a' person to
participate in joint therapy, to obtain his trust and extract all his
'confidences and place him in the most vulnerable position, and then
abandon him on the trash heap of lost privilege."17 ' Thus, the exis-
tence of the psychiatrist-patient relationship was a question of fact.17'

A final medical malpractice issue was one of purportedly constitutional
dimensions. In the 1990 case of Atlanta Obstetrics & Gynecology Group
v. Abelson, 7" the Georgia Supreme Court held that neither actions for
"wrongful birth"17  nor "wrongful life"174 would be recognized in
Georgia absent legislative mandate.175 Noting that "no such clear
mandate from the legislature has been forthcoming,"17 6 the court of
appeals in the survey period case of Spires v. Kim177 reaffirmed the
nonrecognition of those causes of action in Georgia.17

Subsequently, plaintiffs in Campbell v. United States79 asked the
Eleventh Circuit in effect to overrule Abelson by holding that Georgia's

167. 205 Ga. App. 731, 423 S.E.2d 405 (1992).
168. Id. at 731, 423 S.E.2d at 407.
169. Id. at 732, 423 S.E.2d at 407.
170. Id. at 733, 423 S.E.2d at 408.
171. Id. As, presumably, it also was in plaintiffs custody trial with his ex-wife.
172. 260 Ga. 711, 398 S.E.2d 557 (1990).
173. "An action for 'wrongful birth' is brought by the parents of an impaired child and

alleges basically that, but for the treatment or advice provided by the 'defendant, the
parents would have aborted the fetus, thereby preventing the birth of the child." Id. at
713, 398 S.E.2d at 560.

174. "An action for 'wrongful life' is brought on behalf of an impaired child and alleges
basically that, but for the treatment or advice provided by the defendant to its parents, the
child would never have been born." Id. at 713, 398 S.E,2d at 559-60.

175. Id. at 714,398 S.E.2d at 560. See Cynthia T. Adams, et al., 1991 Torts, supra note
151, at 406-07.

176. Spires v. Kim, 203 Ga. App. 302, 302, 416 S.E.2d 780, 781-82 (1992).
177. Id. at 302, 416 S.E.2d at 780.
178. Id. at 304, 416 S.E.2d at 782.
179. 962 F.2d 1579 (11th Cir. 1992).
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nonrecognition of wrongful birth violates the substantive due process
right to an abortion and, therefore, the cause of action for wrongful birth
is constitutionally mandated.' Noting that "this nonrecognition does
not coerce or compel private parties to violate women's rights,"' 1 the
court rejected plaintiffs' contentions. s2 "The state's decision not to
recognize a cause of action for private conduct does not transform that
conduct into state action,"' held the court, absent which, of course,
there could be no constitutional claim."

Legal Malpractice. Perhaps the most interesting legal malpractice
case during the survey period was the supreme court's decision in Davis
v. Findley."s  Reversing the decision of the court of appeals,' the
high court held that a violation of the Code of Professional Responsibility
("CPR"), alone, is not a sufficient basis for a legal malpractice action."8 7

Put another way, "while the [CPR] provides specific sanctions for the
professional misconduct of the attorneys whom it regulates, it does not
establish civil liability of attorneys for their professional misconduct, nor
does it create remedies in consequence thereof."' The court conclud-
ed, however, by noting that the conduct complained of in this
case--charging a clearly excessive fee in violation of Bar Standard
31 59 -would be actionable if plaintiff could establish that the typical
elements of a legal malpractice action were otherwise present.' 9

Another noteworthy development was the court's reaffirmance, in
Hudson v. Windholz,'9' of the doctrine of judgmental immunity in legal
malpractice cases:

[Tihere can be no liability for acts and omissions by an attorney in the
conduct of litigation which are based on an honest exercise of profes-
sional judgment. This is a sound rule. Otherwise every losing litigant
would be able to sue his attorney if he could find another attorney who
was willing to second guess the decisions of the first attorney with the

180. Id. at 1582 n.3.
181. Id. at 1583.
182. Id. at 1584.
183. Id.
184. See id. at 1582.
185. 262 Ga. 612, 422 S.E.2d 859 (1992).
186. Findley v. Davis, 202 Ga. App. 332,414 S.E.2d 317 (1991), reu'd, 262 Ga. 612,422

S.E.2d 859 (1992). See Cynthia Trimboli Adams, at al., 1992 Torts, supra note 54, at 387.
187. 262 Ga. at 613, 422 S.E.2d at 861.
188. Id.
189. GEORGIA RULES OF COURT ANN. State Bar Rules, Rule 4-102, Standard 31 (1993).
190. 262 Ga. at 613, 422 S.E.2d at 861.
191. 202 Ga. App. 882, 416 S.E.2d 120 (1992).
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advantage of hindsight. If this were permitted .... the original trial
would become a 'play within a play' at the malpractice trial.1

Defendant had represented plaintiffs, Mr. and Mrs. Hudson, in
connection with claims arising out of Mrs. Hudson's ex-husband's
submission of a nude photograph of her to the "Girl Next Door" Amateur
Erotic Photo Contest published,.by Gallery. magazine,"'9 Plaintiffs
brought this subsequent legal malpractice action against defendant on
the ground that he had improperly advised them in connection with the
execution of a release in favor of Gallery magazine in exchange for
Gallery's cooperation in the claims against Mrs. Hudson's ex-hus-
band.' The court held:

Because the evidence of record clearly indicates that defendant
assessed the relative strengths and weaknesses of the plaintiffs' claims
against both Gallery and [the ex-husband] and exercised his best,
informed judgment prior to recommending that plaintiffs execute the
release .... any error or mistake in judgment by defendant as to this
recommendation is protected by the doctrine of judgmental immunity
and may not serve as the basis for a legal malpractice action against
defendant.1 95

IV. IMPUTED AND RELATIONAL LIABILITY

A. In General

Duty to Prevent Harm by Third Person. As a general rule, the
duty to prevent harm caused by another person arises in two situations:
(a) a special relationship between the actor-defendant and the wrongdo-
er; or (b) a special relationship between the actor-defendant and the
victim-plaintiff.1 The appellate courts dealt with both of these
situations during the survey period.

The more common of the two (at least up to this point in Georgia)
appears to be situation (a), the duty arising out of the relation between

192. Id. at 886,416 S.E.2d at 124 (quoting Woodruff v. Tomlin, 616 F.2d 924, 930 (6th
Cir. 1980)).

193. See Hudson v. Montcalm Publishing Co., 190 Ga. App. 629, 629-30, 379 S.E.2d
572, 574 (1989), discussed in Cynthia T. Adams, et al., 1990 Torts, supra note 19; at 446-
47.

194. 202 Ga. App. at 884-85, 416 S.E.2d at 123.
195. Id. at 886-87, 416 S.E.2d at 124.
196. See RESTATEMENT (SECOND) OF TORTS § 315 (1965). See generally Bradley Center,

Inc. v. Wessner, 250 Ga. 199, 296 S.E.2d 693 (1982); GEORGIA TORTS, supra note 3, § 6-1.
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the actor-defendant and the wrongdoer. In Keppler v. Brunson,97

plaintiff and his wife were, respectively, wounded and killed by a third
party who was, at the time, a mental pdtient under the care of de-
fendant.19  In this case, however, there was no liability: "[The
patient] was at all times a voluntary' patient; at the relevant time he
was an ott-patient."'1  Thus, defendaiit had no control over the
freedom of the patient and, hence, no liability for his conduct.'

Both appellate courts considered situation (b), the duty arising out of
the relationship between the actor-defendant and the victim-plaintiff, in
the context of police civil liability to a crime victim. In City of Rome v.
Jordan,2 0 the supreme court, reversing in relevant part the court of
appeals, 2 held situation (b) applicable to police when the following
three-part test is met:

(1) an explicit assurance by the [police], through promises or actions,
that [they] would act on behalf of the injured party;
(2) knowledge on the part of the [police] that Minaction could lead to
harm; and,
(3) justifiable and detrimental reliance by the injured party on the
[police'sl affirmative undertaking.'

In the instant case, the court held that the special relationship did not
exist.' 4  Plaintiff was sexually assaulted at knifepoint by a third
party. While this was going on, someone else called the police, who
stated that a police car was on its way to plaintiff's home."5 "[This]
evidence shows that [plaintiff] was not aware that the police had made
any promise of assistance, if in fact they did." 2 Thus, there was no
justifiable reliance by plaintiff and, hence, no special relationship. 2 7

A divided court of appeals reached the opposite result in Landis v.
Rockdale County.2' In that case, plaintiff's decedent was killed by a
drunk driver who had been involved in a roadside encounter with

197. 205 Ga. App. 32, 421 S.E.2d 306 (1992).
198. Id. at 33, 421 S.E.2d 307.
199. Id.
200. Id.
201. 263 Ga. 26, 426 S.E.2d 861 (1993).
202. Jordan v. City of Rome, 203 Ga. App. 662,417 S.E.2d 730 (1992), affd in part and

reu'd in part, 263 Ga. 26, 426 S.E.2d 861 (1993).
203. 263 Ga. at 29, 426 S.E.2d at 863.
204. Id. at 30, 426 S.E.2d at 864.
205. Id.
206. Id.
207. Id.
208. 206 Ga. App. 876, 427 S.E.2d 286 (1992).
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defendant deputy sheriff shortly before the fatal accident.' The
disputed evidence supported a conclusion ,that the deputy, despite
awareness of the drunk driver's intoxication, nevertheless failed to arrest
her.21 The court found that the defendant officer had a legal duty to
prevent a noticeably intoxicated driver from continuing to drive and that
this duty ran to the general public, which included plaintiff's dece-
dent.2 ' Thus, the foreseeability of the injury in this case resulted
from defendant's failure to arrest the drunk driver was a question for
the jury.212

The dissenters expressed the view that "this is a classic case of bad
facts making bad law," by "forcing police officers to choose between
potential liability for making a false arrest on one hand and for failure
to make an arrest on the other hand."'13 It remains to be seen wheth-
er Landis will survive the "detrimental reliance" test imposed by Jordan.

Liability of Alcohol Providers. In Manuel v. Koonce,2 14 the
providers of alcohol to a drunk driver escaped liability despite some
novel arguments by the plaintiffs and, perhaps, because of some
questionable reasoning by the court of appeals. The facts of the case are
as intricate as the plot of a Verdi opera, so let us summarize briefly the
dramatis personae:

ROWLAND, a 16 year-old boy left at home alone for a weekend for the
first time ever; 5

MR. & MRS. MANUEL, Rowland's parents;216

STEEDLEY, the drunk driver, a person not of lawful drinking age;217

DOWLING, Steedley's companion; 218

KOONCE, et al., the victims. Fifteen passengers in a seven-passenger
van.

210

Assorted providers and consumers of alcohol.
The time: After enactment of Code section 51-1-40.'

209. Id. at 877-78, 427 S.E.2d at 287-88.
210. Id., 427 S.E.2d at 288.
211. Id. at 881, 427 S.E.2d at 290.
212. Id.
213. Id. at 882-83, 427 S.E.2d at 291-92 (Pope, J., dissenting).
214. 206 Ga. App. 582, 425 S.E.2d 921 (1992).
215. Id. at 583, 425 S.E.2d at 922.
216. Id. at 582, 425 S.E.2d at 922.
217. Id. at 585, 425 S.E.2d at 94.
218. Id. at 583, 425 S.E.2d at 922.
219. Id.
220. O.C.G.A. § 51-1-40(b) (Supp. 1993) provides in relevant part that:

A person who willfully, knowingly, and unlawfully sells, furnishes, or serves
alcoholic beverages to a person who is not of lawful drinking age, knowing that
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The place: Fulton County, Georgia.

Prologue: Mr. and Mrs. Manuel leave for Florida for a long weekend.
Rowland has strict instructions not to drink or party. Act I: Rowland
buys lots of beer anyway. Steedley drinks too much of it. Act II: The
party's over. Steedley and Dowling leave Rowland's house in Steedley's
truck with Dowling driving. Dowling drives herself home and yields
control of Steedley's truck to the drunken Steedley. Act III: Steedley
crashes headlong into Koonce's van. Mass carnage. The curtain
falls.

221

The court wrote Mr. and Mrs. Manuel out of the plot on foreseeability
grounds.222 The court felt that the Manuels' explicit orders to Rowland
not to drink or furnish alcohol to others, coupled with their lack of any
reason to believe Rowland would not obey them, eliminated any jury
question about their prior knowledge. 2  The court declined to follow
the example of New Jersey2 2 in placing a common-law duty on parents
to arrange for competent supervision of their teenage children while the
parents are away on vacation.25 According to the dissent, however,
the court ignored disputed facts concerning Rowland's propensity to
drink and the Manuels' knowledge of, it.'

On the question of Rowland's liability, the court adopted a very narrow
construction of O.C.G.A. section 51-1-40(b).221 Since Rowland testified
that, to his understanding, Dowling, not Steedley, would be driving
Steedley's' truck, the court concluded that it was not foreseeable to
Rowland that Steedley would be driving his own truck." As the
dissent pointed out, this assumes clairvoyance on the part of Rowland
regarding the certainty of Steedley's not driving.229 Left unanswered
was the question of how Dowling was to get home. Either she and
Steedley had to spend the night together, she had to keep Steedley's
truck overnight, or Steedley had to drive his own truck after Dowling got
out. If it is true that hard cases make bad law, Manuel perhaps

such person will soon be driving a motor vehicle,... may become liable for injury
or damage caused by or resulting from the intoxication of such minor... when the
sale, furiiishing, or serving is the proximate cause of such injury or damage.

O.C.GA. § 51-1-40(b) (Supp. 1993).
221. See 206 Ga. App. at 583, 425 S.E.2d at 922.
222. Id. at 584, 425 S.E.2d at 923.
223. Id. at 585, 425 S.E.2d at 923-24.
224. See Morella v. Machu, 563 A.2d 881, 885 (N.J. Super. Ct. App. Div., 1989).
225. Id.
226. See 206 Ga. App. at 587-88, 425 S.E.2d at 925-26 (McMurray, P.J., dissenting).
227. Id. at 586-87, 425 S.E.2d at 924-25.
228. 206 Ga. App. at 586, 425 S.E.2d at 924.
229. Id. at 590, 425 S.E.2d at 927 (McMurray, P.J. dissenting).
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illustrates that bad cases make hard law. If it is true further that the
opera isn't over until the fat lady sings,"0 it seems that, in view of the
disputed facts and inferences therefrom, a jury would have been much
better cast as the fat lady in this particular production.

B. Master and Servant

As a general rule, "an employer may not be held liable for negligence
in hiring an employee who [commits] a crime upon another, unless the
employer knew or should have known of the employee's criminal
propensities."m In Mountain v. Southern Bell Telephone & Telegraph
Co.,"2 defendant's employee raped plaintiff." The court declined to
impose liability on defendant based on evidence that the employee's
chronic absenteeism, accident rate, and other characteristics suggested
a developing alcohol or drug addiction problem.' An employer,
concluded the court, is under no duty to "submit all of its employees to
a series of periodic psychological tests or interviews to determine
whether any employee has developed or is developing negative or
antisocial propensities." 5

C. Principal and Agent

In Atlanta Women's Club, Inc. v. Washburne, a sharply divided
court of appeals dealt with an insurance agent's liability to his princi-
pal/customer for failure to obtain adequate insurance coverage. The
officer of plaintiff who dealt with defendant in this matter admitted that
she failed to read the portion of the policy at issue."' Ordinarily, this
failure to read exempts the agent from liability, and should have done
so in this case, according to the dissent. 2S The majority, however,
applied the exception that obtains when the agent holds himself out as
an expert in the field of insurance and acts as the principal's fiduciary
in obtaining the requested coverage. 9 Even then, the court observed,

230. "As Yogi Berra has reminded us, operas 'ain't over until the fat lady sings....'"
Overman v. Fluor Constructors, Inc., 797 F.2d 217, 219 (5th Cir. 1986).

231. Thurmond v. Richmond County Bd. of Educ., 207 Ga. App. 437, 440, 428 S.E.2d
392, 395 (1993).

232. 205 Ga. App. 119, 421 S.E.2d 284 (1992).
233. Id. at 119, 421 S.E.2d at 284.
234. Id. at 121, 421 S.E.2d at 286.
235. Id.
236. 207 Ga. App. 3, 427 S.E.2d 18 (1992).
237. Id. at 4, 427 S.E.2d at 19.
238. Id. at 6, 427 S.E.2d at 21 (Andrews, J., dissenting).
239. Id. at 5, 427 S.E.2d at 20 (citing Wright Body Works, Inc. v. Columbus Interstate

Ins. Agency, 233 Ga. 268, 271, 210 S.E.2d 801, 803 (1974)).
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the principal may not be relieved of all duty to read; it is only when the
absence of! the specified coverage "would have been readily apparent to
a layman reading the insurance policy", that the agent is excused.24°

Here, said the court, the "appearance" of the lack of coverage was a jury
question. "

V. NEGLIGENCE DEFENSES

A. Proximate Cause Defenses

It has long been the law in Georgia that when a premises owner has
reason to foresee injury to other persons from prior criminal acts
committed on his premises, he has a duty to protect such persons from
the risk of harm.2" 2 As a result of the court of appeals decision in
Stringer v. Southeastern Stages, Inc.,2" this rule is no longer limited
to cases that deal solely with premises liability.2' In Stringer plain-
tiffs' decedent was shot to death by a copassenger while riding on
defendant's bus, and the court found that a jury question existed
concerning whether two previous incidents of assaults upon defendant's
bus drivers were substantially similar (and thereby foreseeable) in order
to invoke a duty of protection toward the bus passengers.24 The court
also deemed a jury question to exist in Ashley v. Balcor Property
Management, Inc.,46 concerning whether defendant landlord was
negligent in not taking additional arson-preventing security measures
when it had been notified previously that children had been playing with
matches in the stairwell of its apartment complex.2"

240. Id.
241. Id.
242. See GEORGIA TORTS, supra note 3, § 15-1.
243. 207 Ga. App. 223, 427 S.E.2d 494 (1992).
244. Id. at 223-24, 427 S.E.2d at 495. Judge Carley, writing for the dissenters,

disagreed with the majority on this point and stated that because this case was not based
on an alleged violation of O.C.G.A. § 51-3-1 (1982), "the focus is not upon ... knowledge
of any allegedly dangerous static condition on ... real property [but is instead] upon
knowledge of the violent propensity of [a] specific [passenger] who was in transit on a
particular bus at a certain time." Id. at 227, 427 S.E.2d at 497 (Carley, P.J., dissenting).

245. 207 Ga. App. at 226, 427 S.E.2d at 497; cf Grandma's Biscuits, Inc. v. Baisden,
192 Ga. App., 816, 386 S.E.2d 415 (1989) (shooting in parking lot not foreseeable in spite
of other criminal activities occurring there, including one assault).

246. 205 Ga. App. 590, 423 S.E.2d 14 (1992).
247. Id. at 591, 423 S.E.2d at 15. But see the following survey period cases in which

intervening criminal activity was judged not foreseeable as a matter of law: Camelot Club
Condominium Ass'n, Inc. v. Bonner, 207 Ga. App. 634, 428 S.E.2d 625 (1993) (violent
assault upon condominium resident; no complaints ever received about perpetrator's
previous visits); Thurmond v. Richmond County Bd. of Educ., 207 Ga. App. 437,428 S.E.2d
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In a new twist on liability to third parties,2" plaintiffs in Ermutlu
v. McCorkle2"9 sued the psychiatrist of Camille Watkins, the other
driver involved in an automobile accident with plaintiffs' decedent.2 °

Defendant had been treating Watkins for approximately two years for
a manic-type mental illness from which she had suffered for twenty-six
years."5 Watkins had driven an automobile without mishap through-
out her illness and had exhibited no behavior that would indicate her
mental condition impaired her driving ability. 1 2 Therefore, the court
determined that defendant could not have foreseen that Watkins' mental
illness would result in a fatal traffic mishap.25

B. Contributory /Comparative Negligence
In Purvis v. Virgil Barber Contractor, Inc.,' the court took note of

an inconsistency in Georgia's former "seat belt statute."255 Noting that
the O.C.G.A. section as written, including its exclusionary rule regarding
failure to wear a seat belt,25 applied only to front seat passengers, the
court permitted evidence that plaintiff, a rear seat passenger, was not
wearing his seat belt. 7  "While we recognize the Code section as
written permits an inconsistent result, the answer to this problem must
be furnished by. the legislature."" The legislature has apparently

392 (1993) (sexual battery committed in school restroom; no prior molestations at school
and no evidence that perpetrator had ever exhibited such criminal propensities); Gay v.
Franchise Enters., Inc., 203 Ga. App. 870, 418 S.E.2d 135 (1992) (assault on restaurant
customers; no evidence of any prior criminal attacks upon patrons); Reid v. Augusta-
Richmond County Coliseum Auth., 203 Ga. App. 235, 416 S.E.2d 776 (1992) (shooting
outside civic center during concert; no evidence of previous substantially similar acts).

248. See generally Bradley Center, Inc. v. Wessner, 250 Ga. 199,296 S.E.2d 693 (1982);
GEORGIA TORTS supra note 3, § 6-1.

249. 203 Ga. App. 335, 416 S.E.2d 792 (1992).
250. Id. at 335, 416 S.E.2d at 793. Both Watkins and plaintiffs' decedent were killed

in the collision. Id. at 335-36, 416 S.E. 2d at 794.
251. Id. at 335, 338, 416 S.E.2d at 793, 795.
252. Id. at 338, 416 S.E.2d at 795.
253. Id.
254. 205 Ga. App. 13, 421 S.E.2d 303 (1992).
255. Id. at 15-16, 421 S.E.2d at 305; O.C.G.A. § 40-8-76.1 (1991) (amended 1993).
256. O.C.GA. § 40-8-76.1(d) (1991).
257. 205 Ga. App. at 15-16, 421 S.E.2d at 305.
258. Id. The court seemed to sanction the seat belt evidence on the ground that the

jury was instructed to consider it only in relation to the issue of damages. Id. at 16, 421
S.E.2d at 305-06. Because the incident at issue took place after the effective date of the
statute, it was improper for that evidence to be admitted even for that limited purpose.
("Failure to wear a seat safety belt... shall not diminish any recovery for damages arising
out of the ownership, maintenance, occupancy, or operation of a passenger vehicle."
O.C.G.A. § 40-8-76.1(d) (1991)). See, e.g., Scott v. Chapman, 203 Ga. App. 58, 416 S.E.2d



TORTS

fixed this problem by deleting the words "in violation of this Code
section" from the statute, thus now mandating exclusion of all evidence
of failure to wear a seat belt.2 9

In Matthews v. Douberley,26 the court held that in a wrongful death
case, the contributory negligence of the surviving spouse does not defeat
his right of recovery in his capacity as the representative of the
decedent's minor child. 1 In so ruling, the court approved a lengthy
jury charge which basically explained that the negligent beneficiary's
own portion of the recovery could be reduced in proportion to his
negligence, but that the part awarded to him as statutory representative
of the decedent's minor child could not be so reduced. 2

Plaintiff in Robinson v. Roberts,' brought a lawsuit against defen-
dants claiming that her thirteen-year-old child had been sexually
molested by one of the defendants, the child's teacher, during the course
of school activities.' The trial court refused to charge the jury that
a child under age fourteen is legally incapable of consenting to sexual
intercourse."5 While such a charge may be relevant in criminal cases,
said the court, "it is not relevant in cases involving a 13-year-old child's
ability to appreciate dangers of his environment and to avoid conse-
quences associated with exposure to such dangers."'

C. Limitation of Actions

Georgia's medical community is shielded from liability by a bewilder-
ing array of special interest legislation, and nowhere is this more evident
than in the area of statutes of limitation.2"7 Space simply does not
allow for a comprehensive discussion of all the decisions, but the most
important ones are briefly summarized below. O.C.G.A. section 9-3-
71' is the general medical malpractice statute of limitations. In

111 (1992). The cases cited by the court in Purvis for the proposition that seat belt
evidence is relevant only to the issue of damages dealt with incidents that occurred prior
to the September 1, 1988, effective date of that Code section. See Cynthia Trimboli Adams
et al., 1990 Torts, supra note 19, at 446.

259. See O.C.G.A. § 40-8-76.1(d) (Supp. 1993).
260. 207,Ga. App. 578, 428 S.E.2d 588 (1993).
261. Id. at 582-83, 428 S.E.2d at 591.
262. Id. at 580-81, 428 S.E.2d at 589-90.
263. 205 Ga. App. 645, 423 S.E.2d 17 (1992).
264. Id. At 645-46, 423 S.E.2d at 17-18.
265. Id. at 646, 423 S.E.2d at 18.
266. Id.
267. See O.C.GA. §§ 9-3-70 to -74 (1982 & Supp. 1993).
268. Id. § 9-3-71 (Supp. 1993). The supreme court also determined during this survey

period that this statute of limitations applies to a bloodbank's negligent screening of blood
for human immunodeficiency virus. Bradway v. American NatI Red Cross, 263 Ga. 19,425
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Wright v. Robinson,269 the supreme court held that the five-year
statute of repose contained in section 9-3-71(b) bars an action brought
within the six-month renewal period of O.C.G.A. section 9-2-61(a), after
the statute of repose time has expired."' In other words, the renewal
statute will toll the statute of limitations, but the statute of repose
extinguishes the claim altogether.27

The question of whether a discovery rule272 is applicable to O.C.G.A.
section 9-3-71 produced four separate opinions and no definitive answer
during this survey period in Jones v. Lamon.27 s The plurality opinion
identified four possible "trigger points" for the statute: (1) when the
breach of duty occurs; (2) when the plaintiff is first injured; (3) when the
plaintiff is first aware of his injury; and (4) when the plaintiff discovers
the causal connection between the breach and the injury 27 4 A statute
based on point one had already been declared unconstitutional by the
supreme court,275 so the analysis focused on which of points two, three,
or four is contemplated by section 9-3-71(a). 27

' The key dates in this
case were as follows: (1) negligence occurred no later than August 15,
1989 (point one above); (2) plaintiff first experienced symptoms of injury
on August 26, 1989 (points two and three); and (3) plaintiff's illness was
diagnosed on August 28, 1989 as related to defendant's treatment (point
four). Suit was filed on August 27, 1991.277

The four-judge plurality argued for point two as the statutory trigger
date,27

' based on the language of section 9-3-71(a) that the statute
begins to run on the date "on which an injury ... arising from [malprac-

S.E.2d 849 (1993).
269. 262 Ga. 844, 426 S.E.2d 870 (1993).
270. Id. at 844-45, 426 S.E.2d at 871; O.C.G.A. § 9-2-61(a) (Supp. 1993).
271. 262 Ga. at 845-46,426 S.E.2d at 871-72. Wright also contains an excellent general

discussion of the difference between statutes of limitation and statutes of repose. Id.
Similarly, in Siler v. Block, 204 Ga. App. 672, 420 S.E.2d 306 (1992), the court of appeals
determined that the renewal provisions of § 9-2-61(a) could not be used to avoid the statute
of repose in O.C.G.A. § 9-3-73(c) (Supp. 1993). 204 Ga. App. at 674, 420 S.E.2d at 308.

272. See generally GEORGIA TORTS, supra note 3, § 18-5.
273. 206 Ga. App. 842, 426 S.E.2d 657 (1992).
274. Id. at 844, 426 S.E.2d at 658. See Lumbermen's Mut. Casualty Co. v. Pattillo

Constr. Co., 254 Ga. 461, 330 S.E.2d 344 (1985), overruled in part, Corporation of Mercer
Univ. v. National Gypsum Co., 258 Ga. 365, 368 S.E.2d 732 (1988).

275. See Shessel v. Stroup, 253 Ga. 56, 316 S.E.2d 155 (1984).
276. 206 Ga. App. at 845-46, 426 S.E.2d at 659-66.
277. Id. at 843, 426 S.E.2d at 658.
278. Id. at 846,426 S.E.2d at 660. The plurality further stated: "(Plaintiffs] subjective

belief that her suffering stemmed from a stomach virus or some other cause unrelated to
[defendants'] alleged negligence does not change the fact that her injury occurred by
August 26." Id.
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tice] occurred." 79 The dissenting opinions, representing the votes of
three judges, argued for point four.' The two-judge concurrence
recognized that, under the facts of this case, there was no distinction to
be made between points two and three, and, while voting to apply the
statutory bar, declined to reach the question of whether the statute
begins to run at point two or point three."' Thus, all we know from
Jones is that the statute does not begin to run as late as point four; in
other words, the general tort discovery rule does not apply to medical
malpractice actions.28

Official Code of Georgia Annotated section 9-3-73283 is the tolling
statute for medical malpractice actions. Subsection (b), which tolls the
statute for five years for minors and others who are legally incompe-
tent,' survived two comprehensive constitutional challenges during
the survey period. In Smith v. Cobb County-Kennestone Hospital
Authority, 5 the supreme court determined that subsection (b) is a
rational classification and does not deny access to the courts.26 The
court in Kumar v. Hall," however, appeared to leave the door open
just a crack for a future constitutional challenge. The court ruled that:

the stipulated facts of this case show that [the incompetent plaintiff)
had a legal guardian to act on his behalf, and that his guardian
retained counsel specifically to investigate the possibility of bringing a
malpractice suit. Moreover, there is no suggestion ... that [the
guardian] and her counsel were in any respect unable to properly

279. O.C.G.A. § 9-3-71(a) (Supp. 1993).
280. 206 Ga. App. at 849, 850,426 S.E.2d at 662,663 (McMurray, P.J., and Cooper, J.,

dissenting).
281. Id. at 847, 426 S.E.2d at 661 (Beasley, J., concurring specially).
282. Id. at 846,426 S.E.2d at 660; see also Stone v. Radiology Servs., P.A., 206 Ga. App.

851, 426 S.E.2d 663 (1992). In Stone points one, two, and three were identical.
283. O.C.G.A. § 9-3-73 (Supp. 1993). In another decision during this survey period,

Barnes v. Sabatino, 205 Ga. App. 773, 423 S.E.2d 686 (1992), the court determined that the
limitation provisions of this Code section apply to causes of action brought by minors after
attaining their majority, as well as to causes of action brought on behalf of persons during
their minority.

284. In Kumar v. Hall, 262 Ga. 639, 423 S.E.2d 653 (1992), a four-to-three supreme
court ruled! that O.C.G.A. § 9-3-73(b)'s limitation applied not only to persons "legally
incompetent because of mental retardation or mental illness," but also to persons, like
plaintiff in Kumar, who were incompetent because of another reason, such as traumatic
brain injury. Id. at 642-44, 423 S.E.2d at 656-57. A strong dissent questioned the judicial
sleight-of-hand involved in reaching this result. Id. at 645-46, 423 S.E.2d at 658-59 (Sears-
Collins, J., dissenting).

285. 262 Ga. 566, 423 S.E.2d 235 (1992).
286. Id. at 571, 423 S.E.2d 239-40.
287. 262 Ga. 639, 423 S.E.2d 653 (1992).
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evaluate [the] malpractice claim and file it before the period of
limitations ran.'

Therefore, the court specifically declined to address "hypothetical
situations in which an incompetent person might fail to meet the
deadline of the statute of limitations because no person took an interest
in his case, or because the [one]... who did act on his behalf lacked the
ability to bring suit before the deadline.'ms Presumably, then, those
questions are still open.2

The necessity of giving an ante litem notice in certain types of
litigation was the ,subject of several survey period cases. In the context
of a cause of action against a municipality, the court of appeals
determined that the required ante litem notice"' must be given for
counterclaims as well as main claims,292 but need not be given for
contribution claims' or claims pursuant to federal civil rights stat-
utes.294  Concerning claims brought against counties, 5 the court in
Strickland v. Wilson' held that actions brought against county
officials in their individual capacities were not subject to dismissal for
failure to give an ante litem notice.297

D. Assumption of the Risk

Into this alcohol-drenched survey period, the court of appeals injected
a sobering note in Price v. Rogers.85 Plaintiff and defendant, two
minor males, were injured while riding in a truck that plaintiff was
driving after the boys had gotten drunk together.' The trial court

288. Id. at 644, 423 S.E.2d at 658.
289. Id., 423 S.E.2d at 657.
290. This case seems to add to the ongoing debate in Georgia concerning the effect the

appointment of a guardian for an incompetent person will have on the tolling of a statute
of limitation. See generally GEORGIA TORTs, supra note 3, § 18-6.

291. O.C.G.A. § 36-33-5 (1993). A cause of action may not properly be brought against
a municipality unless the claim has been presented in writing to the governing authority
within six months from the date of the injury-causing event. Id.

292. Sims v. City of Alpharetta, 207 Ga. App. 411, 428 S.E.2d 94 (1993).
293. City of Atlanta v. MARTA, 204 Ga. App. 387,419 S.E.2d 330 (1992), rev'd on other

grounds, 262 Ga. 743, 425 S.E.2d 862 (1993).
294. Armour v. Davison, 203 Ga. App. 12, 416 S.E.2d 92 (1992). See 42 U.S.C. § 1983

(1988).
295. "All claims against counties must be presented within 12 months after they accrue
.. " O.C.G.A. § 36-11-1 (1993).
296. 205 Ga. App. 91, 421 S.E.2d 94 (1992).
297. Id. at 94, 421 S.E.2d at 97.
298. 205 Ga. App. 315, 422 S.E.2d 7 (1992).
299. Id. at 316, 422 S.E.2d at 8.
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ruled that plaintiff had assumed the risk of injury as a matter of
law.3' The court of appeals reversed,0 1 on the authority of the old
Georgia S1preme Court case of Powell v. Berry,0 2 which holds that in
this factual situation:

[Tihe doctrine of comparative negligence prevails and... [i]f a driver,
from intoxication, is in a condition which renders him incapable of
operating [the vehicle] with proper diligence and skill, and this is
known or palpably apparent to one entering the car, this is a fact
which may be proved for the consideration of the jury .... '

The court of appeals, however, seemed to call this principle into question
through the following cautionary footnote:

The basic premise of Powell ... is [that] . .. "it is possible, whether
probable or not, for one man to act with the care of a prudent man
while intoxicated . . . ." [cit.] With respect to the operation of motor
vehicles, perhaps it is time for the Supreme Court to re-examine Powell
in the light of present public policy.'

E. Delay in Service

Once again, this survey period boded ill for plaintiffs who were
dilatory in perfecting service of their complaints upon their respective
defendants. 5  Of particular interest are the circumstances in the

300. Id. at 315, 422 S.E.2d at 8.
301. Id.
302. 145,Ga. 696, 89 S.E. 753 (1916).
303. Id. at 700, 89 S.E. at 755. The court further recited that

a passenger's knowledge that a driver is intoxicated does not, as a matter of law,
impute to the passenger knowledge that the driver is so impaired that he cannot
drive safely. For that reason, mere knowledge by a passenger that the driver is
intoxicated does not preclude recovery from the driver.

205 Ga. App , at 317, 422 S.E.2d at 9 (quoting Jones v. Livingston, 203 Ga. App. 99, 101,
416 S.E.2d 142, 145 (1992)).

304. 205 Ga. App. at 317 n.1, 422 S.E.2d at 9 n.1. In comparison to Price, it is
interesting to note that in other cases decided during this survey period plaintiffs were
deemed to have assumed the risk of injury as a matter of law by their participation in the
following activities: O'Brien v. Fairfield Communities, Inc., 204 Ga. App. 543, 421 S.E.2d
723 (1992) (walking up icy embankment to vacation townhouse rather than returning to
registration center); Stallings v. Cuttino, 205 Ga. App. 581, 422 S.E.2d 921 (1992)
(hammering, used nails into old wood with knowledge that nails would sometimes "fly
away"); Hackel v. Bartell, 207 Ga. App. 563, 428 S.E.2d 584 (1993) (leaning into door of
vehicle parked on a slope and releasing the emergency brake).

305. See, e.g., Cynthia Trimboli Adams, et al., 1991 Torts, supra note 151, at 415-17.
Plaintiffs also suffered the consequences for late service in the following cases decided
during this survey period: Abelt v. Nelson, 204 Ga. App. 501, 419 S.E.2d 749 (1992)
(complaint served ten months after expiration of statute of limitations; no contact ever
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cases of Alexander v. Searcy'° and Babb v. Cook, 7 both of which
contained claims of reliance on alleged assertions by others in an effort
to excuse late service. In Alexander plaintiff contended that his failure
to serve defendant with a personal injury lawsuit for some eleven
months after the statute of limitations had expired was because of his
belief that defendant's insurance carrier would settle the claim without
a trial."5 The trial court ruled that the delay in service was excusable
and that defendant had suffered no prejudice as a result of it.309

Finding this ruling constituted an abuse of discretion, the court of
appeals stated "[tlhe evidence before the trial court demonstrated that
[plaintiff] took no steps whatsoever to perfect service.., on [defendant]
after the running of the statute of limitation even though [plaintiff]
uncontrovertedly knew where [defendant] could be personally served
[and] [tihere [was] no question that [defendant] personally did not waive
service ... "310 Plaintiffs' late service in Babb was blamed on the
defense attorney's alleged intention to acknowledge service.3 ' The
court gave no credence to that argument and found that it was plaintiffs'
responsibility to ensure that service was made upon defendant in a
timely manner. 12

E. Immunity

Following the aftermath of the 1991 sovereign immunity amend-
ment,313 the supreme court during last year's survey period in Donald-

made with defendant's mother who lived next door to defendant's former residence);
Hossain v. Tohme, 205 Ga. App. 538, 423 S.E.2d 4 (1992) (no serious effort made to perfect
service until more than three months after statute of limitations had expired); Corley v.
Gilley, 205 Ga. App. 660, 423 S.E.2d 55 (1992) (complaint served 66 days after expiration
of statute of limitations); Cason v. Williams, 207 Ga. App. 550, 428 S.E.2d 444 (1993)
(service not perfected until more than four years after statute had expired and no specific
dates or details offered by plaintiff concerning efforts to locate defendants).

306. 204 Ga. App. 454, 419 S.E.2d 738 (1992).
307. 203 Ga. App. 437, 417 S.E.2d 63 (1992).
308. 204 Ga. App. at 455, 419 S.E.2d at 739. There was no evidence in the record of

fraud in the insurance carrier's representations. Id.
309. Id.
310. Id. at 456, 419 S.E.2d at 739.
311. 203 Ga. App. at 438, 417 S.E.2d at 64-65.
312. Id. at 439-40, 417 S.E.2d at 65. "[N]o relationship of trust and confidence existed

between plaintiffs' former attorney and defendant's attorney which relieved plaintiffs of the
burden of notifying defendant of the lawsuit they filed against defendant...." Id. at 439,
417 S.E.2d at 65.

313. See GA. CONST. art I, § 2, para 9 (1983 & Supp. 1993).

[Vol. 45434



TORTS

son v. Department of Transportation14 determined that the waiver of
sovereign immunity under the 1983 Constitution3 1

1 was still valid for
those cases in which a lawsuit had been filed prior to January 1,
1991.316 Shortly after the decision in Donaldson, the supreme court
was faced with this same issue in Curtis v. Board of Regents,317

concerning claims that had accrued before January 1, 1991, but for
which lawsuits had not been filed prior to that date.1 8 To that
question the court responded that regardless of the date on which the
complaint is filed, "the 'insurance waiver' of sovereign immunity under
the terms of the former constitutional provision was not withdrawn by
the passage of the constitutional amendment as to those actions which
accrued prior to January 1, 1991."319

Notwithstanding the pervasive reintroduction of sovereign immunity,
the Georgia Supreme Court in its recent decision of City of Rome v.
Jordan20 may have provided a sword that can, perhaps, penetrate the
armor of this mighty defense. In that case of first impression, the court
held that concerning allegations of a municipality's failure to provide
police protection to its citizens, there can be no liability based on a duty
to protect the general public.3 2' Liability for nonfeasance may arise,
however, when there is a special relationship between the individual and
the municipality "which sets the individual apart from the general public
and engenders a special duty owed to that individual."322 Although the
court found that no special relationship existed in Jordan because of a
lack of reliance on the promise of police protection,3 23 Justice Hunstein
in her special concurrence provided the insight that the "doctrine
[adopted by the majority] creates an across-the-board exception to
governmental immunity that is applicable where such immunity would
otherwise be a complete defense to, the negligent performance of

314. 262 Ga. 49, 414 S.E.2d 638 (1992). See Cynthia Trimboli Adams, et al., 1992
Torts, supra note 54, at 399-400.

315. See GA. CONST. art. I, § 2, para. 9 (1983 & Supp. 1993) (amended 1991).
316. 262 Ga. at 63, 414 S.E.2d at 641.
317. 262 Ga. 226, 416 S.E.2d 510 (1992).
318. Id. at 226, 416 S.E.2d at 511.
319. Id. at 228, 416 S.E.2d at 512.
320. 263 Ga. 26, 426 S.E.2d 861 (1993).
321. Id. at 28, 426 S.E.2d at 863.
322. Id. See supra, notes 201-07 and accompanying text.
323. Id. at 30, 426 S.E.2d at 864.
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discretionary acts."3 24 Perhaps this word to the wise and the creative
should be sufficient.s'

In the absence of insurance coverage (for pre-1991 claims), and for all
claims that arose on or after January 1, 1991, a municipality is not
liable for the negligent performance of its governmental duties, but can
be held liable for negligent ministerial acts.32 Further, officers of a
municipality, individually, are entitled to assert the defense of official
immunity for negligent discretionary acts performed within the course
of their employment and without malice, corruption, or a reckless
disregard for the safety of others.327 During this survey period, the
court of appeals was called upon to make the governmental/discretionary
function determination for several activities. In McDay v. City of
Atlanta,3 28 the court found that the maintenance of a city police
department was a purely governmental function, 9 and, in City of
Atlanta v. Chambers,"0 the court also found the operation of a garbage
collection truck to be a governmental activity."3 Likewise, in Ramsey
v. City of Forest Park,"3 2 the court held that a fee charged by an ambu-
lance service run by a governmental organization to assist in defraying
the administrative costs of transporting an individual to the hospital is

324, Id. at 31, 426 S.E.2d at 865 (Hunstein, J., concurring specially).
325. Although Jordan specifically dealt with the liability of a municipality in the

context of special relationship/special duty, it is certainly arguable that this same rationale
should apply to other governmental entities.

326. GA. CONST. art. I, § 2, para. 9(d) (Supp. 1993); O.C.G.A. § 36-33-1(b) (1993);
Sinkfield v. Pike, 201 Ga. App. 652, 411 S.E.2d 889 (1991). During last year's survey
period the supreme court held in Hiers v. City of Barwick, 262 Ga. 129, 414 S.E.2d 647
(1992), that the 1983 constitutional provision that waived sovereign immunity to the extent
of insurance coverage was applicable to municipalities. Given that holding, it logically
results that the present constitutional reinstatement of sovereign immunity notwithstand-
ing insurance coverage would also apply to municipalities. It is arguable, however, that
pursuant to the specific legislative directives in O.C.G.A. § 36-33-1 (1993) and O.C.G.A.
§ 33-24-51 (1990), which have not been amended subsequent to the effective date of the
constitutional amendment, an insurance coverage waiver of sovereign immunity in these
specific instances might still be viable. See also Ekarika v. City of East Point, 204 Ga.
App. 731, 420 S.E.2d 391 (1992).

327. See generally Hennessy v. Webb, 245 Ga. 329, 264 S.E.2d 878 (1980); Adams v.
Perdue, 199 Ga. App. 476, 405 S.E.2d 305 (1991), disapproved on other grounds by Hiers
v. City of Barwick, 262 Ga. 129, 414 S.E.2d 647 (1992).

328. 204 Ga. App. 621, 420 S.E.2d 75 (1992).
329. Id. at 621, 420 S.E.2d at 76.
330. 205 Ga. App. 834, 424 S.E.2d 19 (1992).
331. Id. at 836-37, 424 S.E.2d at 22.
332. 204 Ga. App. 98, 418 S.E.2d 432 (1992).
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not considered the receipt of remuneration that -will exclude the
immunity granted to licensed ambulance services."

The court of appeals in New v. Hubbard3 once again reaffirmed the
continuing viability of interspousal tort immunity in Georgia,3s3 this
time within the context of defendant's efforts to seek indemnity or
contribution from plaintiff's spouse."' All of the policy justifications
for the immunity's applicability were present in this case, 37 the court
found, and it did not come within any of the "extreme factual situation"
exceptions to this doctrine.338

F Legal Accident
In a landmark ruling, the supreme court in Tolbert v. Duckworth339

abolished the jury instruction on legal accident as a defense in civil
cases34

0 and thereby ended an ongoing debate in the court of appeals
concerning this issue."41 The court reasoned that the jury charge
based on Chadwick v. Miller 2 was confusing and misleading and that
the standard instructions on negligence, proximate cause, and burden of
proof are sufficient to inform the jury that the plaintiff cannot recover
unless the defendant is at fault. 43 This holding does not, however,
preclude argument to the jury that an injury was solely the result of
accidental circumstances for which no liability should attach.344

333. Id. at 101, 418 S.E.2d at 434. See O.C.G.A. § 31-11-8 (1991); see also Hendon v.
DeKalb County, 203 Ga. App. 750, 417 S.E.2d 705 (1992) (no waiver of county's sovereign
immunity byprovision of 911 emergency services).

334. 206 Ga. App. 679, 426 S.E.2d 379 (1992).
335. Id. at 680, 426 S.E.2d 380. See O.C.G.A. § 19-3-8 (1991).
336. 206 Ga. App. at 679-80, 426 S.E.2d at 379. Plaintiff in this case was a passenger

in a vehicle diven by her husband and was injured when that vehicle collided with the one
driven by defendant. Plaintiff sued defendant, and defendant filed a third-party complaint
against plain'tiff's spouse. Id.

337. These public policy considerations include the promotion of marital harmony and
the prevention of collusion between spouses. See Robeson v. International Indem. Co., 248
Ga. 306, 282 9.E.2d 896 (1981); Shoemake v. Shoemake, 200 Ga. App. 182, 407 S.E.2d 134
(1991).

338. 206 Ga. App. at 680-81, 426 S.E.2d at 380. These "extreme factual situations"
include situations involving lengthy separations or domestic violence. See, e.g., Harris v.
Harris, 252 Ga. 387, 313 S.E.2d 88 (1984); Smith v. Rowell, 176 Ga. App. 100, 335 S.E.2d
461 (1985).

339. 262 Ga. 622, 423 S.E.2d 229 (1992).
340. Id. at 622, 423 S.E.2d at 229.
341. See Cynthia Trimboli Adams, et al., 1991 Torts, supra note 151, at 422.
342. 169 Ga. App. 338, 312 S.E.2d 835 (1983).
343. 262 Ga. at 624, 423 S.E.2d at 230.
344. Id. at 624 n.2, 423 S.E.2d at 230 n.2.
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VI. OTHER TORT CAUSES OF ACTION

A. Products Liability

Answering a certified question from the Eleventh Circuit,4  the
Georgia Supreme Court in Polston v. Boomershine Pontiac-GMC Truck,
Inc.146 placed Georgia in line with the majority of jurisdictions in
allocating to the defendants the burden of apportioning damages
according to fault in enhanced injury or "crashworthiness" cases. 47

This rule promotes the public policy of safer products, said the court, by
giving manufacturers greater incentive "to design their products in a
responsible fashion."348

A products liability issue that has been before the courts with growing
frequency in recent years 49 is the proper application of the "open and
obvious rule," which imposes on a plaintiff the burden of proving that
the source of his injury was a latent, not a patent, danger or defect.35

Because of citizenship diversity, many products liability cases wind up
in federal court, and in two federal cases during the survey period, the
courts dealt with whether a jury question existed based on the open and
obvious rule. In Floyd v. Bic Corp., 351' a jury question did not ex-
ist;352 in Sheckells v. AGV-USA Corp. ,S3 it did.1 4

Plaintiffs in Floyd, whose child was burned by a disposable cigarette
lighter manufactured by defendant, asserted that defendant had a duty
to child-proof the lighter."5 Rejecting any suggestion that Georgia had
adopted the "risk-utility balancing test"3s which some states apply in

345. See Polston v. Boomershine Pontiac-GMC Truck, Inc., 952 F.2d 1304 (11th Cir.
1992). For the subsequent disposition of this case, see Polston v. Boomershine Pontiac-
GMC Truck, Inc., 987 F.2d 730 (11th Cir. 1993).

346. 262 Ga. 616, 423 S.E.2d 659 (1992).
347. Id. at 617, 423 S.E.2d at 660.
348. Id. at 618, 423 S.E.2d at 661.
349. See, e.g., Cynthia Trimboli Adams, et al., 1992 Torts, supra note 54, at 404-05;

Cynthia Trimboli Adams, et al., 1991 Torts, supra note 151, at 422-23.
350. See Continental Research Corp. v. Reeves, 204 Ga. App. 120, 127, 419 S.E.2d 48,

55 (1992).
351. 790 F. Supp. 276 (N.D. Ga. 1992).
352. Id. at 279.
353. 987 F.2d 1532 (11th Cir. 1993).
354. Id. at 1535.
355. 790 F. Supp. at 277.
356. Risk-utility analysis determines duty "based on a balancing of the societal

interests involved, the severity of the risk, the burden upon the defendant to meet the
duty, the likelihood of occurrence, and the relationship between the parties." Id. at 278.
The leading case in this area is Barker v. Lull Eng'g Co., 573 P.2d 443 (Cal. 1978).
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products cases,857 the court held that "the fact that a disposable butane
lighter will create a flame is open and obvious,"' and defendant was
under no duty to child-proof it.35 9

In Sheckells, by contrast, the Eleventh Circuit held that the adequacy
of defendant's warning created a jury question about whether the danger
was open and obvious.'W Plaintiff's son ("Sheckells") was injured when
he was thrown from a motorcycle while wearing a helmet manufactured
by defendant. 1 Sheckells was traveling between forty-five and sixty
miles an hour at the time of the accident. 2 His expert's testimony
was that no helmet will protect the wearer from injury at speeds of
thirty to forty-five miles an hour.' Although the helmet contained a
generalized warning that "NO HELMET... [could] protect the wearer
from all foreseeable impacts,"' plaintiff contended that the failure of
defendant to warn users that the helmet did not provide protection at
speeds of thirty to forty-five miles an hour "lull[ed] a purchaser into a
false sense of security.1 65  Agreeing that "it is not obvious from an
observation of [defendant's] helmet that this product provides only
minimal protection against collision when the motorcycle is operated at
speeds of 30 to 45 miles an hour,"366 the court remanded the case for
trial on the adequacy of warning issue.36 7

The survey period also brought consideration of the "economic loss
rule": "The'Georgia 'economic loss rule' in essence prevents recovery in
tort when a defective product has resulted in the loss of the value or use
of the thing sold, or the cost of repairing it."' Put another way, "an
action in negligence [or strict liability] does not lie absent personal
injury or damage to property other than to the allegedly defective

357. See the court's analysis of Ogletree v. Navistar Intl Transp. Corp., 194 Ga. App.
41, 390 S.E.2d 61 (1989), ouerruled in part by Weatherby v. Honda Motor Co., 195 Ga.
App. 169, 393 S.E.2d 64 (1990). The court in Floyd concluded that Ogletree was the only
Georgia case even to hint at risk-utility analysis, but Weatherby specifically overruled it
on that point. 790 F. Supp. at 278.

358. 790 F. Supp. at 278.
359. Id.
360. 987 F.2d at 1535.
361. Id. at 1533.
362. Id. at 1533 n.1.
363. Id. at 1533.
364. Id.
365. Id. at 1534.
366. Id. at 1535.
367. Id. at 1536.
368. Bates & Assocs., Inc. v. Romei, 207 Ga. App. 81, 83, 426 S.E.2d 919, 921 (1993).
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product."' 9 In Bates & Associates, Inc. v. Romei, 70 the rule prohibit-
ed ex delicto37' recovery for allegedly negligent shop drawings that
resulted in increased overhead, delay damages, and erection expens-
es,372 absent a viable claim for negligent misrepresentation. 3' In
Lend Lease Trucks, Inc. v. TRW, Inc.,3' plaintiff argued that the loss
of use of certain trucks while their defective steering gear was being
replaced brought the claim within the exception to the economic loss rule
that applies when the defective property damages other property."5

The court disagreed, however.376 "Being unable to use a vehicle until
a component can be replaced is not damage to other property .... 77

B. Strict Liability

In Grissom v. Gleason,37 the Georgia Supreme Court was asked to
determine the constitutionality of a provision of the state's motor carrier
legislation 79 that allows an injured plaintiff to sue a motor carrier's
insurance company in the same action brought against the motor
carrier."' Defendants contended that this provision violated the equal
protection clause of the Georgia Constitution"' and urged the court to
determine this question based on the so-called new equal protection
analysis set forth in Denton v. Con-Way Southern Express, Inc. 2

369. Lend Lease Trucks, Inc. v. TRW, Inc., 206 Ga. App. 410,412,425 S.E.2d 293, 295
(1992) (quoting Vulcan Materials Co. v. Driltech, 251 Ga: 383, 388, 306 S.E.2d 253, 257
(1983)).

370. 207 Ga. App. 81, 426 S.E.2d 919 (1993).
371. See supra notes 6-9 and accompanying text.
372. 207 Ga. App. at 82, 426 S.E.2d at 921.
373. See infra notes 498-501 and accompanying text.
374. 206 Ga. App. 410, 425 S.E.2d 293 (1992).
375. Id. at 412, 425 S.E.2d at 295. See Mike Bajalia, Inc. v. Amos Constr. Co., 142 Ga.

App. 225, 226, 235 S.E.2d 664, 665 (1977).
376. 206 Ga. App. at 412, 425 S.E.2d at 295.
377. Id. (citing Long v. Jim Letts Oldsmobile, Inc. 135 Ga. App. 293, 295, 217 S.E.2d

602, 604 (1975)).
378. 262 Ga. 374, 418 S.E.2d 27 (1992).
379. Id. at 374, 418 S.E.2d at 27. See O.C.G.A. § 46-7-1 (1992).
380. See O.C.G.A. § 46-7-12(e) (1992).
381. "Protection to person and property is the paramount duty of government and shall

be impartial and complete. No person shall be denied equal protection of the laws." GA.
CONST. art. I, § 1, para. 2 (1983).

382. 261 Ga. 41, 402 S.E.2d 269 (1991). This "new' equal protection analysis implied
that a different standard should be used in determining the constitutionality of statutes
on equal protection grounds as a result of the 1983 Constitution's addition of the "equal
protection of the laws" sentence to the "impartial and complete" provision. Id. at 43-45,
402 S.E,2d at 271-72. The constitutionality of O.C.G.A. § 46-712(e) had been previously
upheld in Harper Motor Lines, Inc. v. Roling, 218 Ga. 812, 817, 130 S.E.2d 817, 821 (1963).
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After reviewing the legislative history of the 1983 Constitution's equal
protection clause, the court in Grissom expressly disapproved of Denton
to the extent that opinion suggested a new equal protection analysis.'
In addition, the court specifically held that since "the joinder provision
of the Motor Carrier Act bears a reasonable relationship to the state's
legitimate interest in protecting the public, the statute does not violate
the state's equal protection clause."38

In Andtews v. Yellow Freight System, Inc.,' which dealt with this
same statute, the trial court dismissed the motor carrier's insurance
company from the litigation prior to the jury trial.' Plaintiff, who
was dissatisfied with his verdict, appealed and sought the reinstatement
of the insurance company as a party defendant and a new trial. 7

Based on the holding in Grissom, the supreme court determined that the
dismissal of the insurance company was erroneous but refused to permit
a new trial of the case by finding that under the Motor Carrier Act
"plaintiff [had] no separate claim for damages against the motor carrier's
insurer [since the purpose of the joinder provision was] to protect the
public against injuries caused by the motor carrier's negligence."388

383. 262 Ga. at 376, 418 S.E.2d at 29. The court further recounted that "[a]
fundamental problem with the Denton opinion... is its failure to provide a standard for
applying the impartial and complete provision. The opinion does not explain what the
provision means, to whom it applies, or how it offers more protection than the explicit
guarantee of equal protection immediately following it." Id.

It is interesting to note that Justice Fletcher, who wrote the majority opinion in Grissom
also wrote a special concurrence to Denton. 261 Ga. at 46-48, 402 S.E.2d at 273-74
(Fletcher, J., concurring specially). In that special concurrence he found the statute in
question to be unconstitutionally vague and violative of due process, but did not express
any concerns about the majority's new equal protection analysis. Id.

384. 262,Ga. at 378, 418 S.E.2d at 30. "Permitting joinder of the carrier and insurer
in the same action enables injured persons to recover compensation more efficiently and
quickly and encourages insurers to resolve legitimate claims by settlement." Id.

385. 262!Ga. 476, 421 S.E.2d 712 (1992).
386. Id. at 476, 421 S.E.2d at 712.
387. Id.,.421 S.E.2d at 713.
388. Id. The remedy for the dismissal of the insurance carrier was a remand of the

case solely for the purpose of adding the insurance carrier as a named defendant "required
to share liability for payment of the judgment previously rendered." Id. at 477, 421 S.E.2d
at 713. This reasoning seems almost anomalous given the long line of Georgia cases that
hold that any reference to a litigant's insurance policy is inadmissible at trial because of
its irrelevance and prejudicial value. See, e.g., Minnick v. Jackson, 64 Ga. App. 554, 13
S.E.2d 891 (1941); Simmons v. Edge, 155 Ga. App. 6, 270 S.E.2d 457 (1980).
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C. Nuisance

In City of Atlanta v. MARTA, 9 the supreme court, reversing the
court of appeals,"9 held as a matter of law that a properly functioning
traffic signal did not create a nuisance.39' In this case, the signal met
national and state traffic standards, and the driving public was charged
with the knowledge of the signal's meanings.' "We note that there
is an implied, continuing duty on the part of all those who avail
themselves of the privilege of driving on the roadways of this state to
know the meaning of every traffic signal .... ."

The court in Hoffman v. Atlanta Gas Light Co. 94 equated mainte-
nance of a nuisance with the failure to abate it after notice by the
injured party.39 Thus, defendant, who purchased a petroleum pipeline
in 1970, could be held liable to plaintiffs for failing to clean up petro-
leum spills on the property dating from 1954 through 1956.396 "The
continuance of the nuisance constitutes a cause of action ... ; the
maintenance of the nuisance after notice is continuance of the nuisance,
and the alienee of the property causing the nuisance is responsible for
that continuance, if there is a request for abatement before action is
filed."397

D. Defamation

The issue of what constitutes the tort of defamation was before the
appellate courts during the survey period. In Brewer v. MARTA,39 the
court held that the mere act of discharging an at-will employee 39 was
not defamation.4 °° The "nonprivileged publication of false words
regarding [defendant's] disciplining of [plaintiff] or the termination of his

389. 262 Ga. 743, 425 S.E.2d 862 (1993).
390. See City of Atlanta v. MARTA, 204 Ga. App. 387,419 S.E.2d 330 (1992), reu'd, 262

Ga. 743, 425 S.E.2d 862 (1993).
391. 262 Ga. at 744, 425 S.E.2d at 863.
392. Id. at 745-46, 425 S.E.2d at 865.
393. Id. at 746, 425 S.E.2d at 865.
394. 206 Ga. App. 727, 426 S.E.2d 387 (1992).
395. Id. at 731, 426 S.E.2d at 391.
396. Id. at 731-32, 426 S.E.2d at 391.
397. Id.
398. 204 Ga. App. 241, 419 S.E.2d 60 (1992).
399. "lIlt is a general rule in Georgia that an employee cannot bring an action against

his employer for wrongful discharge when he is an at-will employee with no definite and
certain contract of employment." GEORGIA TORTS, supra note 3, § 33-7, at 173 (Supp.
1993).

400. 204 Ga. App. at 241, 419 S.E.2d at 61.
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employment, °" is indispensable to the maintenance of a defamation
action, said the court. 2 Likewise, plaintiff in Mead v. Rue Citizen,
Inc." was not defamed by a newspaper report that erroneously stated
that she was the victim of a crime and that she "'remain[ed] in custody
pending completion of investigations."' °  The court held that because
the article did not impute the commission of a crime to plaintiff, it was
not, as a matter of law, defamatory. 5  The court brushed off the
statement that plaintiff was "in custody" by explaining it as either a
"printing mistake" or "as indicating that [plaintiffl, as the [alleged]
victim, was also questioned by the police."' Mead perhaps illumi-
nates an aspect of Prosser's famous statement about defamation: "[I]t
is a curious compound of a strict liability imposed upon innocent
defendants, as rigid and extreme as anything found in the law, with a
blind and almost perverse refusal to compensate the plaintiff for real
and very serious harm."4 7

Issues of privilege, both constitutional and otherwise, continued to
dominate the defamation dialogue. Although the privilege defense is in
the nature of a confession and avoidance, whereby the defendant admits
the publication and assumes the burden of showing it was on a proper
occasion and for a proper purpose,' 8 proof of privilege bars recovery
absent actual malice.' The court in Sparks v. Ellis4 10 sharply limit-
ed the ability of a defendant to claim privilege for the utterance of
defamatory statements through the mouthpiece of his attorney.41 The
parties were former shareholders in a professional corporation who were
seeking to establish the value of plaintiff's stock before a board of
appraisers. Defendant's attorney wrote a letter to the appraisers stating

401. Id.
402. Id. at 241-42, 419 S.E.2d at 61 (citing Monahan v. Sims, 163 Ga. App. 354, 358,

294 S.E.2d 548, 551 (1982)).
403. 203 Ga. App. 361, 417 S.E.2d 16 (1992).
404. Id. at 361, 417 S.E.2d at 16.
405. Id. at 362, 417 S.E.2d at 17.
406. Id.
407. W. PAGE KEETON, ET AL., PROSSER & KEETON ON THE LAW OF TORTS § 111, at 771-

72 (5th ed. 1984); cf Cox Enters., Inc. v. Bakin, 206 Ga. App. 813, 818, 426 S.E.2d 651, 655
(1992) (newspaper articles regarding plaintiff's patient who bled to death not defamatory
because they lacked "element of personal disgrace necessary for defamation") (citing Mead
v. True Citizen, Inc., 203 Ga. App. 361, 362, 417 S.E.2d 16, 17 (1992)).

408. See Kitchen Hardware, Ltd. v. Kuehne & Nagel, Inc., 205 Ga. App. 94, 96, 421
S.E.2d 550, 553 (1992).

409. See Speedway Grading Corp. v. Gardner, 206 Ga. App. 439, 442, 425 S.E.2d 676,
678 (1992).

410. 205 Ga. App. 263, 421 S.E.2d 758 (1992).
411. Id. at 267, 421 S.E.2d at 762.
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that plaintiff's presence in the corporation created "negative good
will."412 The letter specifically accused plaintiff of falsifying an
examination report and taking "indiscretions" with a young female
patient.413

The court of appeals affirmed a jury verdict for plaintiff, holding that
the letter was not protected as an allegation in pleadings"4 despite
defendant's creative argument that the board of appraisers was a "quasi
judicial forum." 5 Nor were the statements privileged as "comments
of counsel,""1 because it was undisputed that defendant furnished the
information.

417

During the last thirty years, the courts have erected an extensive
superstructure of constitutional privileges on defamation's common-law
hull. The leading case, of course, was New York Times Co. v. Sulli-
van,418 which held that a "public official" could recover for defamation
only on a showing of the defendant's actual malice.41" New York Times
did not define every person who was a "public official," however, and, in
the survey period case of Ellerbee v. Mills," the Georgia Supreme
Court was faced with the issue of whether a high school principal was
a public official.'"' The court in Ellerbee applied the test that a public
official must be one in a policymaking position, or who exercises
"substantial responsibility for or control over the conduct of governmen-
tal affairs.' The court concluded that school "[pirincipals, in general,
are removed from the general conduct of government, and are not policy-
makers at the level intended by the New York Times designation of
public official." 28 Thus, the court affirmed a plaintiff's jury'verdict in
the principal's defamation action.' 2'

412. Id. at 263, 421 S.E.2d at 759-60.
413. Id. at 263-64, 421 S.E.2d at 760.
414. See O.C.GA. § 51-5-8 (1982); cf Howard v. DeKalb County Jail Staff, 205 Ga. App.

116, 421 S.E.2d 309 (1992) (libel action founded on allegations in a pleading fails to state
a claim).

415. 205 Ga. App. at 266, 421 S.E.2a at 762.
416. See O.C.G.A. § 51-5-7(6) (1982).
417. 205 Ga. App. at 263-64, 421 S.E.2d at 760.
418. 376 U.S. 254 (1964).
419. Id. at 279-80.
420. 262 Ga. 516, 422 S.E.2d 539 (1992), cert. denied, 61 U.S.L.W. 3683 (U.S. Apr. 5,

1993).
421. Id. at 516, 422 S.E.2d at 540.
422. Id. (quoting Rosenblatt v. Baer, 383 U.S. 75, 85 (1966)).
423. Id. at 517, 422 S.E.2d at 540.
424. Id.
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E. Mental Abuse

Mental abuse torts continued during the survey period to consume a
substantial amount of judicial resources. Only a few of the more
"entertaining"(?) cases can be mentioned here.

Infliction of Emotional Distress.

Liability [for this tort] has been found only where the conduct has been
so outrageous in character, and so extreme in degree, as to go beyond
all possible bounds of decency, and to be regarded as atrocious, and
utterly intolerable in a civilized community. Generally, the case is one
in which the recitation of the facts to an average member of the
community would arouse his resentment against the actor, and lead
him to exclaim, 'Outrageous!"

This does not include "instances of tasteless and rude social conduct,"
according to the court in Hendrix v. Phillips,426 nor does it include a
coworker's use of the word "wench" to a secretary, at least under the
circumstances of Cooler v. Baker,427 in which plaintiff admitted that
she didn't even find out what the word "wench" meant until after her
employment was terminated.4 Furthermore, the conduct complained
of must be directed towards the plaintiff and not some third party, said
the court in Jackson v. Nationwide Credit, Inc.'s

Wideman v. DeKalb County," discussed in these pages last
year,431 was reversed by the Georgia Supreme Court on the issue of the
damages relevant to an infliction of emotional distress claim.42

Plaintiff had a miscarriage and claimed she lost her baby because
defendants intentionally took her to the wrong hospital.43 She sought
to admit evidence of the miscarriage and subsequent loss of the baby4 4

425. Yarborough v. SAS Sys., Inc., 204 Ga. App. 428, 429, 419 S.E.2d 507, 509 (1992)
(quoting RESTATEMENT (SECOND) OF TORTS § 46 cmt. d (1965)); accord, Ekokotu v. Pizza
Hut, Inc., 205 Ga. App. 534, 422 S.E.2d 903 (1992); St. Mary's Hosp., Inc. v. Radiology
Professional Corp., 205 Ga. App. 121, 421 S.E.2d 731 (1992).

426. 207 Ga. App. 394, 395, 428 S.E.2d 91, 93 (1993).
427. 204 Ga. App. 787, 788, 420 S.E.2d 649, 651 (1992).
428. Id. at 788-89, 420 S.E.2d at 651.
429. 206 Ga. App. 810, 811, 426 S.E.2d 630, 632 (1992).
430. 200 Ga. App. 624, 409 S.E.2d 537 (1991), rev'd in part, 262 Ga. 210, 416 S.E.2d

498 (1992).
431. Cynthia Trimboli Adams, 1992 Torts, supra note 54, at 409.
432. See DeKalb County v. Wideman, 262 Ga. 210, 211, 416 S.E.2d 498, 500 (1992).
433. Id. at 210, 416 S.E.2d at 499.
434. "Mrs. Wideman made an offer of proof showing that she had a miscarriage, that

the baby lived for four hours, that she saw the baby, that there was a medical possibility
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to "establish the relevant sequence of events, and to show that she
suffered emotional distress as a result of her extreme frustration at
being delayed by the defendants and the consequent loss of the
possibility that the baby could have been saved.' The court of
appeals agreed, holding that the evidence was relevant to plaintiff's
claim that her emotional distress resulted from defendants' actions
"directed against her, not from any tortious acts against the baby.'

Despite the fact that it had recently held such evidence admissible for
that purpose in another case,"7 the supreme court disagreed in
Wideman: "[Tihe proffered evidence pertains to a claim for [the baby's]
claim for emotional distress."' Nor could evidence this prejudicial be
admitted to show the sequence of events, added the court.'

It is difficult to reconcile the supreme court's holding in Wideman with
its 1991 holding in OB-GYN Associates v. Littleton' that evidence of
a baby's death was admissible in connection with "any physical injury
[the mother] suffered as a result of the alleged negligence, and any
mental suffering or emotional distress she incurred as a consequence of
her physical injuries."4 1 The court's distinction appears to be based
on the absence of any "negligent conduct causing a personal injury to
[Mrs. Wideman],' compared to "malpractice resulting in injuries to
[the] person [of Mrs. Littleton].' This seems a bit lacunose, in view
of the disputed evidence about Mrs. Wideman's blood loss and the delay
in getting proper medical attention for her miscarriage.'

Invasion of Privacy. Although the court of appeals, in the context
of the criminal law, held that over-the-air interception of cellular
telephone calls was not an invasion of privacy,' the. 1993 legislature
speedily reversed that holding with the enactment of O.C.G.A. section

that the delivery could have been prevented had she arrived at [the correct hospital]
earlier, and that these events exacerbated her emotional distress." Id.

435, Id. at 210-11, 416 S.E.2d at 499.
436. Id. at 211, 416 S.E.2d at 499.
437. See OB-GYN Assocs. v. Littleton, 261 Ga. 664, 410 S.E.2d 121 (1991).
438. 262 Ga. at 211, 416 S.E.2d at 500.
439. Id.
440. 261 Ga. 664, 410 S.E.2d 121.
441. Id. at 664, 410 S.E.2d at 122 (emphasis added).
442. 262 Ga. at 211 & n.1, 416 S.E.2d at 500 & n.1.
443. 261 Ga. at 664,410 S.E.2d at 121 (quoting OB-GYN Assocs. v. Littleton, 259 Ga.

663, 663, 386 S.E.2d 146, 147 (1989)).
444. See 200 Ga. App. at 625-26,409 S.E.2d at 540-41; cf Gregory v. Ross, 214 Ga. 306,

309, 104 S.E.2d 452, 455 (1958) (personal injury action for miscarriage); Southern Bell Tel.
Co. v. Lynch, 95 Ga. 529, 531, 20 S.E. 500, 501 (1894) (per curiam) (same).

445. See Salmon v. State, 206 Ga. App. 469, 471, 426 S.E.2d 160, 162 (1992).

446 [Vol. 45



TORTS

16-11-66. 1, 4 which makes it unlawful intentionally to intercept or
receive third-party cellular telephone transmissions. 7  It is a safe
predictioni that the civil law will respond by deeming such an intercep-
tion to be an actionable intrusion on the plaintiff's seclusion448 and,
hence, an invasion of privacy."9

False Imprisonment. "The only essential elements of a claim for
false imprisonment are a) detention and b) the unlawfulness of that
detention. s° Bryant v. Wal-Mart Stores, Inc.," however, illustrates
that other factors may preclude recovery for this deceptively simple
tort.4 5 2 The Wal-Mart store in question locked in its night restocking
crew "Iflor security reasons."4' 3 Plaintiff's decedent, a member of the
night crew, had a stroke inside the store, and "[wihen the emergency
medical personnel arrived, approximately six minutes later, they were
unable to enter the store because no one on the night crew had a key to
the door." 4 For her subsequent death there could be no tort recovery,
held the court of appeals, because the Workers' Compensation Act
furnished the sole and exclusive remedy.45 The court, however, could
not agree. on a rationale for this unfortunate outcome. The majority
concluded, that because the decedent had consented to be locked inside
the store, an essential element of her false imprisonment
claim--detention against her will-was not established.4

"[Sihe surely withdrew her consent when it became vital for her to
leave and obtain medical care after suffering a stroke," contended Judge
Pope." 7 He nevertheless joined in applying the Workers' Compensa-
tion bar, reasoning that because the claim for false imprisonment was
inextricably linked to the wrongful death claim, it was covered by the

446. O.C.G.A. § 16-11-66.1 (Supp. 1993).
447. Id.
448. See Jackson v. Nationwide Credit, Inc., 206 Ga. App. 810,812,426 S.E.2d 630,632

(1992) (intrusion on seclusion an aspect of invasion of privacy).
449. Cf Parrott v. Wilson, 707 F.2d 1262, 1271 (11th Cir. 1983), cert. denied, 464 U.S.

936 (1983) (clandestine recording by attorney of his own conversations with witnesses is
unethical).

450. Anoason v. Kroger Co., 204 Ga. App. 695, 696, 420 S.E.2d 314, 315 (1992).
451. 203 Ga. App. 770, 417 S.E.2d 688 (1992).
452. Id. at 771, 417 S.E.2d at 690.
453. Id. at 770, 417 S.E.2d at 690.
454. Id. Why wouldn't anybody break a window? One blanches at such a callous

corporate mentality.
455. Id. at 771, 417 S.E.2d at 690. See O.C.G.A. § 34-9-11 (1992).
456. 203 Ga. App. at 771, 417 S.E.2d at 690.
457. Id. at 773, 417 S.E.2d at 692 (Pope, J., concurring).
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blanket denial of tort liability for all compensable claims.' Ironically,
had the claim not resulted in physical injury, it might have formed the
basis for a tort recovery.45 The anomaly thus identified by the court
in Bryant would be enough to lead more sarcastic commentators to
suggest that an employer who plans to falsely imprison an employee
should make sure the imprisonment results in a personal injury or death
in order to limit liability!

Malicious Prosecution. The key issue in malicious prosecution
cases continues to concern what kinds of findings in the underlying
criminal prosecution will foreclose the "lack of probable cause" element
of the plaintiff's claim.' In the leading case of Monroe v. Sigler,"
the supreme court in 1987 held that probable cause for the prosecution
is conclusively established by the denial of a motion for directed verdict
of acquittal in the underlying criminal case. 2 In Parks v. Norred &
Associates, Inc., the magistrate, after a hearing, found probable
cause to bind the underlying criminal case over for trial.' Holding
that "Monroe does not preclude a finding of probable cause in other fac-
tual contexts,"4" the court in Parks held that the magistrate's action
was prima facie evidence of probable cause and, plaintiffs having failed
to respond with evidence to support their claim of malice, summary
judgment for defendant was proper.'

The way in which the underlying criminal case terminates may also
be dispositive of the malicious prosecution claim. During the survey
period, the court held that a plea of nolo contendere, 4'6 a waiver of a
probable cause hearing,' and, of course, a conviction (even for a
zoning code violation)4 9 all precluded subsequent malicious prosecu-
tion claims.

458. Id. at 775, 417 S.E.2d at 693 (Pope, J., concurring).
459. Id. at 774 & n.1, 417 S.E.2d at 692-93 & n.1 (Pope, J., concurring).
460. See, e.g., Branson v. Donaldson, 206 Ga. App. 723, 724-25,426 S.E.2d 218,220-21

(1992); White v. Atlanta Hous. Auth., 205 Ga. App. 574, 575, 423 S.E.2d 40, 41-42 (1992).
461. 256 Ga. 759, 353 S.E.2d 23 (1987).
462. Id. at 761, 353 S.E.2d at 25. For critical discussion of Monroe and its progeny, see

Cynthia Trimboli Adams, et al., 1989 Torts, supra note 151, at 385-86.
463. 206 Ga. App. 494, 426 S.E.2d 12 (1992).
464. Id. at 496, 426 S.E.2d at 14.
465. Id.
466. Id. at 497, 426 S.E.2d at 15.
467. Yarborough v. SAS Sys., Inc., 204 Ga. App. 428, 429, 419 S.E.2d 507, 508-09

(1992).
468. Garmon v. Warehouse Groceries Food Center, Inc., 207 Ga. App. 89, 93, 427

S.E.2d 308, 312 (1993).
469. Morten v. McCoy, 204 Ga. App. 595, 596, 420 S.E.2d 40, 41 (1992).
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Abusive Litigation. Rice v. Cropsey4 ° illustrates conduct consti-
tuting abusive litigation.471 Plaintiff sued defendant, alleging miscon-
duct by defendant in managing the affairs of plaintiff's wealthy aunt.
Defendant, counterclaimed472 for abusive litigation.47 The jury found
for defendant on all claims.474 Affirming the abusive litigation award,
the court of appeals opined

that [defendant] had, out of the goodness of her heart and without
monetary incentive, worked diligently and selflessly for several years
to care'for [plaintiff's] aunt and [the aunt's] daughter, while [plaintiff's]
interes t in her aunt's affairs did not manifest itself until after she
received notice, following the daughter's death, that the aunt had
substantial financial assets.475

Paino v. Connell7" brought a reminder that the giving of a written
notice as required by O.C.G.A. section 51-7-84477 is a condition prece-
dent to the maintenance of a statutory abusive litigation claim.478

"The statutory tort of abusive litigation is in derogation of the common
law and its notice provisions are 'strictly construed in order to accom-
plish its overriding purpose to give a prospective defendant the chance
to change positions and avoid liability."'479

F Wrongful Death

Matthews v. Douberley,' a case that was discussed earlier in this
Article,41 gives an interesting brief history of Georgia's wrongful death
statutes and the evolution of the current confusing scheme of statutory

470. 203 Ga. App. 272, 416 S.E.2d 786 (1992).
471. Id. at 273, 416 S.E.2d at 788.
472. The abusive litigation aspect of this case was governed by the mandatory

counterclaim provisions of Yost v. Torok, 256 Ga. 92, 344 S.E.2d 414 (1986), which have
now been superseded by the statutory abusive litigation scheme. See O.C.G.A. tit. 51, ch.
7, art. 5 (Supp. 1993). See generally GEORGIA TORTS, supra, note 3, § 29-6.

473. 203 Ga. App. at 272, 416 S.E.2d at 787.
474. Id.
475. Id. at 274, 416 S.E.2d at 789.
476. 207 Ga. App. 553, 428 S.E.2d 446 (1993).
477. O.C.GA. § 51-7-84 (Supp. 1993).
478. 207 Ga. App. at 553, 416 S.E.2d at 447.
479. Id. (quoting Talbert v. Allstate Ins. Co., 200 Ga. App. 312, 314, 408 S.E.2d 125,

127 (1991)).
480. 207 Ga. App. 578, 428 S.E.2d 588 (1993).
481. See supra, notes 260-62 and accompanying text.
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parties, which is highly productive of litigation. 2  "[The current]
legislative approach is not without its problems," said the court.' "In
light of the burgeoning incidence of divorce and remarriage, for example,
it fails to recognize that the surviving spouse's interests and the
interests of the decedent's children do not necessarily coincide.' As
discussed above, the court concluded that plaintiff wore two hats in this
litigation--"an individual hat and a representative's hat .... It follows
that the trial court did not err in charging the jury that they could
return a verdict for plaintiff, as the representative of the decedent's
child, even though plaintiff's negligence was equal to or greater than
defendant's negligence." 45

G. Fraud

Although a justifiable reliance upon the misrepresentations of another
is an essential element of an action for fraud,' it is necessary for a
plaintiff to show that the defendant owed a specific individual duty to
him in order for his reliance to be effective. In Gilbert v. Van Ord, 7

plaintiffs' decedent was killed when he was struck by an automobile, the
driver of which, Sharon Holmes, had been issued a forged insurance card
by defendant, who held himself out to be an insurance agent.4
Plaintiffs claimed that the issuance of the forged insurance card was a
fraud upon the public and that they, as members of the public, had
relied upon defendant's fraudulent conduct, which allowed Holmes to
operate her vehicle on the public roadways."9 Rejecting this argument
and finding no proper claim for fraud, the court succinctly held that

482. See, e.g., Jahn v. Wilson Freight Lines, Inc., 793 F. Supp. 1083 (M.D. Ga. 1992)
(allowing mother to intervene as statutory plaintiff in action for wrongful death of child
after finding mother had not abandoned child); Blanton v. Moshev, 262 Ga. 254,416 S.E.2d
506 (1992) (father not necessary party to mother's medical malpractice action for death of
child; statute allows either to proceed alone). See generally GEORGIA TORTS, supra, note
3, § 31-3.

483. 207 Ga. App. at 578, 428 S.E.2d at 588.
484. Id.
485. Id. at 582-83, 428 S.E.2d at 591.
486. See Steimer v. Northside Bldg. Supply Co. 202 Ga. App. 843, 415 S.E.2d 688

(1992); Hudson v. Venture Indus., Inc., 147 Ga. App. 31, 248 S.E.2d 9 (1978), affd, 243 Ga.
116, 252 S.E.2d 606 (1979); Alpha Kappa Psi Bldg. Corp. v. Kennedy, 90 Ga. App. 587, 83
S.E.2d 580 (1954).

487. 203 Ga. App. 660, 417 S.E.2d 390 (1992).
488. Id. at 660, 417 S.E.2d at 390.
489. Id. at 661, 417 S.E.2d at 391-92.
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"[plaintiffs], as members of the general public, cannot show individual
reliance on [defendant's] conduct.' 9°

Passive concealment is another form of fraudulent conduct that places
a duty upon the seller of real estate to disclose facts to a potential buyer
of which the seller has special knowledge and of which the seller is
aware would affect the buyer's purchase decision.4 1 Plaintiff in
Wiederhold v. Smith492 purchased a building lot from defendant and
later discovered that a house could not be built on the lot because the
county had previously determined that the street in front of the lot was
not properly constructed.498 Defendant claimed that the doctrine of
passive concealment was not applicable because the information
concerning the defective street was contained in the files of the
Department of Public Works of Fulton County and was equally available
to plaintiff.494 The court found that "the location of information in a
file that is open to the public does not demand a holding that the passive
concealment of such information cannot constitute actionable fraud,"495

and upheld the jury's verdict in favor of plaintiff.4'
A tort cause of action that has received relatively little attention in

Georgia is that of negligent misrepresentation. 497 In Bates & Associ-

490. Id. at 662, 417 S.E.2d at 392; cf. Florida Rock & Tank Lines, Inc. v. Moore, 258
Ga. 106, 365 S.E.2d 836 (1988) (the reliance element of a fraud action may be satisfied
through third party reliance on the false representation).

Other cases decided during this survey period in which the court found the reliance
element of plaintiffs' purported fraud claims to be missing included: Bryson v. Button
Gwinnett Sav. Bank, 205 Ga. App. 668, 423 S.E.2d 691 (1992) (relationship between home
buyers and home builders' lender was not one that would permit buyer to rely on lender's
representations without buyers making their own inquiries); Glover v. First Nat'l Bank,
207 Ga. App. 231, 427 S.E.2d 520 (1993) (no justifiable reliance upon reasons given to
defendant for incurring loan when defendant made no attempt to verify them).

491. See Ramey v. Leisure, Ltd., 205 Ga. App. 128, 421 S.E.2d 555 (1992); Wilson v.
Brighton Homes, Inc., 204 Ga. App. 677, 420 S.E.2d 360 (1992); see also Wilhite v. Mays,
140 Ga. App. 816, 232 S.E.2d 141 (1976), affd, 239 Ga. 31, 235 S.E.2d 532 (1977).

492. 203 Ga. App. 877, 418 S.E.2d 141 (1992).
493. Id. at 877, 418 S.E.2d at 142.
494. Id. at 879, 418 S.E.2d at 143.
495. Id.
496, Id. at 880, 418 S.E.2d at 144. The evidence also showed that it was not common

for potential buyers to search subdivision records in the Office of Public Works before
purchasing property and nothing concerning any potential problems with the lot was
located in the deed records. Id. at 879, 418 S.E.2d at 143. But see Circle H Dev., Inc. v.
City of Woodstock, 206 Ga. App. 473,425 S.E.2d 891 (1992) (no fraudulent misrepresenta-
tions concerning city's creation of a community improvement district since fact that
General Assembly had not passed local legislation allowing its creation was open and
public).

497. See generally Chief Judge Cardozo's explication in Ultramares Corp. v. Touche,
174 N.E. 441 (N.Y. 1931). See also Robert & Co. Assocs. v. Rhodes-Haverty Partnership,
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ates, Inc. v. Romei,495 the court of appeals summarized the elements of
this tort as follows: In the absence of privity, (a) the supplier of the false
information must be manifestly aware of the use to which the informa-
tion would be put and intend that it be so used; (b) the information must
be intended for the plaintiff or for a limited class of persons of which
plaintiff is a member, or it must be foreseeable that someone in
plaintiff's situation would receive the information; and (c) the recipient
of the information must show both his own reliance and intent by the
supplier to induce such reliance.' Thus, the principal distinction
between negligent misrepresentation and fraud is the absence of the
element of knowledge of the falsity of the information disclosed.'

H. 7ortious Interference with Contractual Relations

An essential element of the tort of interference with contractual
relations is that the interference must be done by one who is a stranger
to the contract.5Wl The court took this proposition to something of an
extreme in Jefferson-Pilot Communications Co. v. Phoenix City Broad-
casting, Ltd."°2 That case involved a Byzantine network of agreements
concerning the transfer to plaintiff of ownership of a radio station.'
Although plaintiff never signed any of the agreements at issue in this
suit, the court concluded that plaintiff was not a stranger to them.5

04

"[Tihe buyer, seller, and lenders were all parties to a comprehensive
interwoven set of contracts which provided for the financing, construc-
tion, and transfer of ownership of the radio station,"5 said the court,
and plaintiff, as buyer, could not be held to have interfered with these
contracts that were ultimately for its benefit.'

Judge Cooper's dissent argued that something as nebulous as the
relationship between these parties should have been resolved by the

250 Ga. 680, 300 S.E.2d 503 (1983).
498. 207 Ga. App. 81, 426 S.E.2d 919 (1993).
499. Id. at 84-85, 426 S.E.2d at 922-23.
500. For the general elements of a fraud claim see the following cases from this year's

survey period: Brown v. Buffington, 203 Ga. App. 402, 416 S.E.2d 883 (1992); Bolin v.
Massachusetts Indem. & Life Ins. Co., 203 Ga. App. 570,417 S.E.2d 325 (1992); Nodvin v.
West, 204 Ga. App. 280, 419 S.E.2d 120 (1992); Howard v. DeKalb County Jail Staff, 205
Ga. App. 116,421 S.E.2d 309 (1992); Garcia v. Unique Realty & Property Management Co.,
205 Ga. App. 876, 424 S.E.2d 14 (1992).

501. See Burritt v. Media Mktg. Servs., Inc., 204 Ga. App. 848,850,420 S.E.2d 792,795
(1992).

502. 205 Ga. App. 57, 421 S.E.2d 295 (1992) (en banc).
503. Id. at 57-58, 421 S.E.2d at 296-97.
504. Id. at 60, 421 S.E.2d at 298.
505. Id., 421 S.E.2d at 299.
506. Id at 61, 421 S.E.2d at 299.
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jury" "I do not agree," he said, "that by executing several separate
and distinct agreements, [plaintiff) somehow became a party to an agree-
ment, unsigned by it, regardless of how related those agreements may
have been." 5

In Kitchen Hardware, Ltd. v. Kuehne & Nagel, Inc.,' the court
applied defamation privileges in the context of a claim for tortious
interference with contractual relations.510 Holding that "[o]nly '"[tihe
intentional and non-privileged interference by a third party with existing
contractual rights and relations constitutes a tort for which an action
will lie,"' 11 the court held that defendant's publication was in the
protection of its own interests and therefore privileged.512

I. Georgia Racketeer Influenced and Corrupt Organizations ("RICO")
Act

A little-used feature of Georgia's RICO Act51 is its generous civil
remedy provision.514 In Interagency, Inc. v. Danco Financial Corp.,615

the court of appeals affirmed a plaintiff's civil RICO verdict in a lengthy
opinion that, although constituting only physical precedent, 16 is a
helpful roadmap to practice under this Act.517

J. Violation of Constitutional Rights

The- state courts are slowly attaining equal dignity with the federal
courts as fora for the litigation of constitutional rights.15 This is

507. Id. at 64, 421 S.E.2d at 301 (Cooper, J., dissenting).
508. Id. at 63, 421 S.E.2d at 300 (Cooper, J., dissenting).
509. 205 Ga. App. 94, 421 S.E.2d 550 (1992).
510. Id. at 96-97, 421 S.E.2d at 553.
511. Id. at 97, 421 S.E.2d at 553 (quoting Forehand v. Perlis Realty Co., 198 Ga. App.

165, 166, 400 S.E.2d 644, 647 (1990)).
512. Id. See O.C.G.A. § 51-5-7(3) (1982).
513. O.C.G.A. tit. 16, ch. 14 (1992).
514.

Any person who is injured by reason of any violation of [O.C.G.A. § 16-14-4 (1992)]
shall have a cause of action for three times the actual damages sustained and,
where appropriate, punitive damages. Such person shall also recover attorneys'
fees in the trial and appellate courts and costs of investigation and litigation
reasonably incurred. The defendant or any injured person may demand a trial by
a jury in any civil action brought pursuant to this Code section.

O.C.G.A. § 16-14-6(c) (1992).
515. 203 GA. App. 418, 417 S.E.2d 46 (1992).
516. Presiding Judge Carley concurred in the judgment only. Id. at 430, 417 S.E.2d at

57. See supra note 91.
517. 203 Ga. App. at 430, 417 S.E.2d at 57.
518. See generally State Constitutional Law Symposium, 27 GA. ST. B.J. 158 (1991).
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particularly true in actions seeking monetary recovery for the violation
of those rights, often loosely referred to as "constitutional torts."5 19
Such actions may arise under the concurrent jurisdiction furnished by
federal civil rights statutes" or may directly arise under the Georgia
Constitution. The Georgia courts, however, do not appear to be overly
generous to plaintiffs in this area. During the survey period, for
example, the courts rejected constitutional rights claims arising out of
law enforcement activities, 2 1 student supervision,522 and employ-
ment relations.56 Perhaps this is because of the demanding standard
imposed on plaintiffs, which, as articulated by the court in Thurmond v.
Richmond County Board of Education,'24 is to show, "directly or
circumstantially, ... that a governing body has worked constitutional
deprivation of a citizen pursuant to an impermissible or corrupt policy
which is intentional and deliberate."625

VII. DAMAGES

Because the desired outcome of most tort litigation is the award of a
money judgment, it is not surprising that the area of damages and, in
particular, punitive damages, consistently receives a goodly share of
attention in the appellate courts.5 2 During this survey period in Viau
v. Fred Dean, Inc.,527 the court of appeals interpreted the "specific

519. Although the Supreme Court of Georgia is vested with exclusive jurisdiction of
appeals "involving the construction of a treaty or of the Constitution of the State of Georgia
or of the United States and all cases in which the constitutionality of a law, ordinance, or
constitutional provision has been drawn in question," GA. CONST. art. VI, § 6, para. 2
(1983), the court has held that "jurisdiction of appeals raising claims of violations under
42 U.S.C. § 1983 generally lies in the [Georgia] Court of Appeals, because such claims
ordinarily involve the application of unquestioned and unambiguous provisions of the state
or federal constitutions." Kroupa v. Cobb County, 262 Ga. 451, 452, 421 S.E.2d 283, 284
(1992), cert. denied, 113 S.Ct. 1008 (1993). Thus, all torts arising under the constitution
are not "constitutional torts." I..

520. See, e.g., 42 U.S.C. § 1983 (1988). For the proposition that state courts as well as
federal courts have jurisdiction over section 1983 actions, see, e.g., Howlett v. Rose, 496
U.S. 356, 358 (1990).

521. Kroupa, 262 Ga. 451, 452, 421 S.E.2d 283, 284,; Alford v. Osei-Kwasi, 203 Ga.
App. 716, 721, 418 S.E.2d, 79, 85 (1992); Armour v. Davidson, 203 Ga. App. 12, 13, 416
S.E.2d 92, 93 (1992).

522. Thurmund v. Richmond County Bd. of Educ., 207 Ga. App. 437, 440, 428 S.E.2d
392, 395 (1993).

523. St. Mary's Hospital, Inc. v. Radiology Professional Corp., 205 Ga. App. 121,125-26,
421 S.E.2d 731, 735-36 (1992).

524, 207 Ga. App. 437, 428 S.E.2d 392 (1993).
525. Id. at 440, 428 S.E.2d at 395.
526. See, e.g., Cynthia Trimboli Adams, et al., 1992 Torts, supra note 54, at 417.
527. 203 Ga. App. 801, 418 S.E.2d 604 (1992).
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intent to cause harm" clause in Georgia's unlimitedi punitive damages
statute.5' In Viau defendant, while driving under the influence of
alcohol, was involved in an automobile collision in which plaintiffs were
injured. 29 The court recognized that "driving under the influence of
alcohol so as to cause personal injuries to another is an aggravating
circumstance [that] would authorize the jury to give punitive damag-
es,' ° but found that it was not evidence of defendant's specific intent
to cause harm.531 Therefore, the court found that the trial court erred
in failing to grant summary judgment to defendant for any punitive
damages liability in excess of $250,000. 2 The trial court prevented
plaintiffs in Floyd v. First Union National Bank' from presenting to
the jury any evidence of their punitive damages claim at trial after it
had entered a default against defendant.' The trial court based its
ruling on the rationale that since plaintiffs had not attached a dollar
amount to their prayer for punitive damages in their complaint, an
award of any amount for that claim would exceed the amount prayed for
in contravention of O.C.G.A. section 9-11-54(c)(1). 5 Noting that the
purpose of this Code section was to prevent the enlargement of damages
against an unwary defendant in default, the appellate court reversed
this ruling and found that "the pleadings clearly placed defendant bank
upon due notice that plaintiffs were seeking an 'open-ended' monetary
award.., for punitive damages.

528. Id. at 805, 418 S.E.2d at 608. See O.C.GA. § 51-12-5.1(f) (Supp. 1993). For all
other nonproduct liability tort claims, the amount of a punitive damages award cannot
exceed $250,000.00. O.C.G.A. § 51-12-5.1(g).

529. 203 Ga. App. at 801, 418 S.E.2d at 605.
530. Id. at 804, 418 S.E.2d at 608 (quoting Moore v. Thompson, 255 Ga. 236, 237, 336

S.E.2d 749, 751 (1985)).
531. Id. at 805, 418 S.E.2d at 608. The court further specifically stated that

"(Defendant] admitted his intent to drink and drive but denied that, in doing so, he had
any specific intent to cause harm." Id. With this holding, it is hard to visualize any set
of circumstances in this type of situation, short of a defendant admitting under oath that
he intended to harm another with his drunk driving, which would permit the imposition
of unlimited punitive damages.

532. Id.; see also J.B. Hunt Transp., Inc. v. Bentley, 207 Ga. App. 250, 427 S.E.2d 499
(1992) (no evidence that defendant acted with "specific intent" to cause harm).

533. 203 Ga. App. 788, 417 S.E.2d 725 (1992).
534. Id. at 788, 417 S.E.2d at 726.
535. Id. at 788-89, 417 S.E.2d at 726. O.C.GA. § 9-11-54(c)(1) (1993) states: "A

judgment by default shall not be different in kind from or exceed in amount that prayed
for in the demand for judgment."

536. 203 Ga. App. at 790, 417 S.E.2d at 727. See generally HARDY GREGORY, JR.,
GEORGIA CIVIML PRACTICE § 7-1(cXl) (1990).
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Plaintiff's husband in White v. Hubbard,"3 7 was injured in an
automobile accident after he consumed alcohol provided by defen-
dants."8  Although she recognized that the holding in Sutter v.
Hutchings539 barred her husband's claim against defendants, plaintiff
brought her own claim against defendants for loss of consortium.5'
The court found that because plaintiff's cause of action was derivative
from her husband's claim against defendants,5"' plaintiff was therefore
not entitled to claim loss of consortium from defendants.5" Nor, said
the court, was plaintiff within the protected class of third persons, as set
forth in 71bbs v. Studebaker's, Inc.," 3 with standing to claim injuries
as a result of defendants' providing alcohol to her husband.5' "Tibbs
... [refers] to innocent persons, injured as a result of an intoxicated
driver's negligence and capable of maintaining an action against the
driver for their injuries. [Plaintiff] is not so situated." '45 Likewise, the
right of consortium exists only during the joint lives of the husband and
wife;5' therefore, plaintiff's failure to present evidence of his wife's
date of death in T & M Investments, Inc. v. Jackson547 precluded the
jury from calculating the duration of the joint lives, and their award of
loss of consortium to plaintiff was" reversed.5' Evidence in Copelin v.
Russell549 that plaintiff and her husband had a troubled marriage prior
to the date of the automobile accident in which the husband was injured
could authorize the jury to find that the accident was not the proximate
cause of plaintiff's loss of consortium. 50

The supreme court in Lackey v. McDowell55. took the opportunity to
clarify the rules concerning the construction of settlement releases of

537. 203 Ga. App. 255, 416 S.E.2d 568 (1992).
538. Id. at 255, 416 S.E.2d at 569.
539. 254 Ga. 194, 327 S.E.2d 716 (1985). In Sutter the court found that a provider of

alcoholic beverages cannot be held liable to the.consumer thereof for injuries sutained as
a result of such consumption. Id. at 199, 327 S.E.2d at 720.

540. 203 Ga. App. at 255, 416 S.E.2d at 569.
541. See Atlanta Braves, Inc. v. Leslie, 190 Ga. App. 49, 378 S.E.2d 133 (1989);

Hightower v. Landrum, 109 Ga. App. 510, 136 S.E.2d 425 (1964).
542. 203 Ga. App. at 256, 416 S.E.2d at 569-70.
543. 184 Ga. App. 642, 362 S.E.2d 377 (1987).
544. 203 Ga. App. at 257, 416 S.E.2d at 570.
545. Id.
546. See Cody v. Peak, 113 Ga. App. 676, 677, 149 S.E.2d 521, 522 (1966); Walden v.

Coleman, 105 Ga. App. 242, 243, 124 S.E.2d 313, 314 (1962).
547. 206 Ga. App. 218, 425 S.E.2d 300 (1992).
548. Id. at 221, 425 S.E.2d at 304.
549. 205 Ga. App. 540, 423 S.E.2d 6 (1992).
550. Id. at 541, 423 S.E.2d at 7.
551. 262 Ga. 185, 415 S.E.2d 902 (1992).
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fewer than all joint tortfeasors.' 2 In an effort to reduce litigation in
this area, the court succinctly stated: "Only those parties named in the
release will be discharged by that instrument. This should eliminate the
need to inquire as to the intent of the parties to releases executed after
the date of this opinion.""' Finally, in Hayes v. Gary Burnett Truck-
ing, Inc., the court held that plaintiff's placing before the jury
evidence of financial hardship concerning the reason for a gap in her
medical treatment did not thereafter open the door for defendants'
admission of collateral source evidence.555

VII. CONCLUSION

In the Fall of 1950, Mercer Law Review inaugurated its Annual
Survey of Georgia Law. Its Editor in Chief, Robert E. Hicks, proclaimed
in a burst of youthful enthusiasm that "Itihe object [of the survey] is to
provide busy members of the Bench and Bar and law students with at
least brief mention of every case decided by the Supreme Court [of
Georgia] and the [Georgia] Court of Appeals during the [survey period]
.... ."" Inevitably, as the Survey has matured, and the volume of
appellate decisions has exploded, the task of those who write, as well as
"edit and annotate the[sel lines,"" hasbecome more and more of a
winnowing process. But for this, we would not "cough in ink;"m we
would drown in it. Over two generations of survey editors, however,
have not forgotten the Georgia Survey's essential purpose-to let the
reader know "what other people think"59 about Georgia law.

552. Id. at 186, 415 S.E.2d at 903. See, e.g., Posey v. Medical Center-W., Inc. 257 Ga.
55, 354 S.E.2d 417 (1987).

553. 262 Ga. at 186, 415 S.E.2d at 903 (footnote omitted); see also Kinsey v. Elrod, 206
Ga. App. 375, 425 S.E.2d 395 (1992).

554. 203 Ga. App. 693, 417 S.E.2d 676 (1992).
555. Id. at 695, 417 S.E.2d at 678-79. See Denton v. Con-Way S. Express, Inc., 261 Ga.

41, 402 S.E.2d 269 (1991), overruled in part by Grissom v. Gleason, 262 Ga. 374, 376, 418
S.E.2d 27, 29 (1993).

556. Introduction, 2 MERCER L. REV. at iv (1950) (emphasis added).
557. See text accompanying note 1, supra.
558. Id.
559. Id.
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