
Commercial Law

by James C. Marshall*

The subject of remedies upon default produced the most interesting
and potentially significant commercial law decisions during this survey
period. This Article begins with a review of the developments in that sub-
ject area.

I. REMEDIES UPON DEFAULT

A. Nonjudicial Foreclosures

Georgia's secured creditors often conduct nonjudicial sales of collateral
to remedy debts in default without resorting to cumbersome, time con-
suming, and expensive judicial process.' Unfortunately for both debtor
and creditor, however, the proceeds of nonjudicial foreclosure sales are
frequently insufficient to satisfy the outstanding indebtedness, and the
creditor must resort to judicial process to collect the deficiency.2 In the
usual judicial procedure employed to collect the deficiency, the creditor
must obtain a deficiency judgment and seek satisfaction of that judgment
through levy, garnishment, or other judicial mechanisms.

To assure that the secured creditor's nonjudicial sale of collateral is
equitable to the debtor, Georgia statutory and case law specifically limit
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1. Georgia creditors secured by real property normally hold deeds to secure debt that
include a power of sale upon the debtor's default on the underlying obligation. See O.C.G.A.
§§ 44-14-161 to -165 (Michie 1982). The rights of Georgia creditors secured by personal
property usually are governed by Georgia's version of the Uniform Commercial Code
(U.C.C.). Generally, U.C.C. secured creditors have the right to repossess and sell. O.C.G.A.
§ 11-9-503 to -504 (Michie 1982). These sales by secured creditors of both real and personal
property are 'nonjudicial' in the sense that they are conducted by the creditors without the
necessity of first obtaining judicial approval or assistance.

2. Having disposed of the collateral, the creditor is unsecured as to the balance of the
claim. Unsecured creditors have no self-help remedies to collect their claims from unwilling
debtors. See, e.g., Lowery v. McTier, 99 Ga. App. 423, 108 S.E.2d 771 (1959). Judicial pro-
cess is the only alternative.
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the creditor's right to obtain a deficiency judgment following a nonjudi-
cial sale of collateral. If the nonjudicial sale concerns real property, Geor-
gia law requires the creditor to initiate a confirmation proceeding in the
local superior court within thirty days of the sale.3 In this confirmation
proceeding, the petitioning creditor has the burden of proving4 "that the
property so sold brought its true market value." Besides price, the supe-
rior court also must "pass upon the legality of the notice, advertisement,
and regularity of the sale."" Indeed, in the survey period case of Martin v.
Federal Land Bank, Jthe court of appeals sitting en banc reversed a supe-
rior court's confirmation of a nonjudicial sale because the transcript of
the confirmation proceeding contained no evidence concerning advertise-
ment of the sale and notice to the debtor.8 Three of the dissenting jus-
tices noted that the record below also contained no evidence that the
debtor raised these grounds before the superior court.9 Thus, Martin ap-
parently is authority that creditors petitioning for confirmation of nonju-
dicial foreclosure sales of real property must introduce evidence of proper
notice, advertisement, and regularity even though the debtor does not
question these aspects of the sale. A debtor's attorney might trap an un-
wary or careless creditor's attorney by focusing all attention on the price
received and ignoring other aspects of the sale. Confirmation, and hence
the right to collect the deficiency following nonjudicial sales of real prop-
erty,"0 should not hinge upon gamesmanship.

If the nonjudicial sale by a secured creditor concerns personal property,
Georgia law does not require the creditor to petition for confirmation of
the sale. Be assured, however, that the debtor with personal property col-
lateral is protected from the routine entry of a deficiency judgment. The
creditor secured by personal property under the U.C.C. cannot obtain a
deficiency judgment following repossession and nonjudicial sale unless the
creditor has complied with the requirements of the Official Code of Geor-
gia Annotated sections 10-1-10 and 11-9-504.1 These statutes impose par-
ticular notice and timing requirements and also dictate that the sale must

3. O.C.G.A. § 44-14-161(a) (Michie 1982).
4. See Thompson v. Maslia, 127 Ga. App. 758, 195 S.E.2d 238 (1972).
5. O.C.G.A. § 44-14-161(b) (Michie 1982).
6. Id. § 44-14-161(c).
7. 173 Ga. App. 142, 325 S.E.2d 787 (1984).
8. Id. at 142, 325 S.E.2d at 788.
9. Id. at 143, 325 S.E.2d at 788-89 (Pope, J., dissenting).

10. O.C.G.A. § 44-14-161(a) (Michie 1982) prohibits the creditor from obtaining any defi-
ciency judgment without first securing confirmation of the nonjudicial sale. Assuming that
the debtor will not pay voluntarily and that the creditor has no more collateral, the creditor
cannot collect the deficiency without the aid of a judgment. See supra note 2.

11. O.C.G.A. §§ 10-1-10 & 11-9-504 (Michie 1982). See also Gurwitch v. Luxurest Furni-
ture Mfg. Co., 233 Ga. 934, 214 S.E.2d 373 (1975).
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be conducted in a commercially reasonable manner. Of particular concern
to secured creditors is the 1981 supreme court holding in Farmers Bank
v. Hubbard"2 that, to comply with the requirements of U.C.C. section 9-
504,1s the creditor seeking a deficiency judgment must overcome a pre-
sumption that the value of the collateral sold equals the outstanding
debt.14 Appellate decisions of recent years suggest that the Farmers Bank
presumption can be as burdensome as the confirmation requirement of
showing that the collateral brought its 'true market value.'15

In sum, secured creditors, who fail to obtain confirmation of their non-
judicial sales of real property (for example, one caught in a Martin-like
pitfall)" or who run afoul of sections 10-1-10 or 11-9-504 in conducting
nonjudicial sales of personal property, are not entitled to deficiency judg-
ments and, therefore, cannot collect the balance due on their claims. No
doubt secured creditors would like to bypass these threats to the collec-
tion of their deficiency claims following nonjudicial sales provided that
the alternative route is economically practical and safer.

If the collateral is real property, the 1981 court of appeals decision in
Taylor v. Thompson17 suggests a method for accomplishing the creditors'
goal. In Taylor, the creditor obtained a general judgment against the
debtor before disposing of real property collateral in a nonjudicial sale.
Despite the fact that this creditor was seeking further judicial process to
satisfy a deficiency following a nonjudicial sale, the court in Taylor held
that the creditor need not comply with the requirements of Georgia's con-
firmation statutes since the creditor was already a judgment creditor and
did not need a deficiency judgment."5 While acknowledging that its hold-
ing might allow circumvention of the confirmation process, the court in
Taylor noted that the debtor still could bring an action in equity to set
aside the sale.' This mechanism for challenging the nonjudicial sale,
however, presents a far lesser threat to the creditor's deficiency claim
since the debtor has the burden of bringing the action and the burden of
proof. Furthermore,

[ift is only when the price realized is grossly inadequate and the sale is
accompanied by either fraud, mistake, misapprehension, surprise or

12. 247 Ga. 431, 276 S.E.2d 622 (1981).
13. O.C.G.A. § 11-9-504 (Michie 1982).
14. 247 Ga. at 431, 276 S.E.2d at 623.
15. See Zohbe v. First Nat'l Bank, 162 Ga. App. 604, 292 S.E.2d 444 (1982); Davis v.

Ford Motor Credit Co., 164 Ga. App. 137, 296 S.E.2d 431 (1982); First Nat'l Bank v. River-
cliff Hardware, Inc., 161 Ga. App. 259, 287 S.E.2d 701 (1982).

16. See supra notes 7-10 and accompanying text.
17. 158 Ga. App. 671, 282 S.E.2d 157 (1981).
18. Id. at 672, 282 S.E.2d at 159.
19. Id. at 673, 282 S.E.2d at 159.
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other circumstances which might authorize a finding that such circum-
stances contributed to bringing about the inadequacy of price that such a
sale may be set aside by a court of equity. 0

Clearly, Taylor offers a safer route to collecting a deficiency claim after
the nonjudicial sale of real property. The secured creditor also should
find the Taylor route to be economically practical. Prior to the foreclo-
sure sale, the usual defaulting debtor readily will admit that the debt is
due and in default. Consequently, the creditor's suit on the underlying
obligation often will result in a default judgment.2 Obtaining this general
judgment in default might delay the nonjudicial sale;22 however, substan-
tial time, expense, and peace-of-mind should be saved through avoiding
the confirmation process. The debtor who is contrite and unaggressive af-
ter default can become quite disgruntled by the average foreclosure sale.
In contrast to the relatively simple and quick suit on the underlying obli-
gation, the confirmation process is far more likely to be delayed and com-
plicated by challenges from the debtor aroused by foreclosure. Indeed,
after trying the Taylor approach of obtaining judgment before conducting
the nonjudicial sale, many creditors might conclude that this route is
both safer and cheaper than the standard one, assuming they are secured
by real property and are worried about collecting a deficiency.2

If the creditor is secured by personal property under the U.C.C., how-
ever, confirmation is not necessary before the collection of a deficiency
and Taylor is seemingly irrelevant. Nevertheless, the survey period deci-
sion of ITT Terryphone Corp. v. Modems Plus, Inc.2 4 suggests an inquiry
into whether the Taylor approach of obtaining judgment before sale
might offer benefits to the U.C.C. creditor who is planning to conduct a
nonjudicial sale and who is worried about collecting a deficiency. The se-
cured party in ITT Terryphone repossessed U.C.C. collateral and brought
suit on the underlying obligation without first disposing of the collateral
and applying the proceeds to the debt. The court of appeals concluded
that repossessing, retaining possession, and suing on the underlying obli-
gation were not, per se, commercially unreasonable and were authorized

20. Giordano v. Stubbs, 228 Ga. 75, 79, 184 S.E.2d 165, 168-69 (1971).
21. The debtor who aggressively defends the suit on the underlying obligation probably

would have fought the nonjudicial sale in any event.
22. The creditor might speed the process by simultaneously issuing the required notices

of sale, O.C.G.A. § 44-14-162 (Michie 1982), and pursuing the lawsuit on the underlying
obligation with the intention of selling immediately after obtaining judgment. Georgia pre-
cedent suggests that both remedies may be pursued concurrently. See Oliver v. Slack, 192
Ga. 7, 14 S.E.2d 593 (1941).

23. The Taylor decision is criticized in Marshall, Commercial Law, Annual Survey of
Georgia Law, 34 MERCER L. Rav. 31, 45-47 (1982).

24. 171 Ga. App. 710, 320 S.E.2d 784 (1984).
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by the U.C.C.2 The court emphasized, however, that the creditor must
act in a commercially reasonable manner once in possession of collateral.
If the creditor's retention is commercially unreasonable, the court stated
that the debtor's obligation on the indebtedness "should be reduced by
the value of the [collateral] at the time it was repossessed plus the
amount of any damage sustained by [the debtor] as a result of [the credi-
tor's] inaction in returning or disposing of the goods. '"

Secured creditors should contrast the penalty for commercial unreason-
ableness as stated in ITT Terryphone with the consequence of failing to
comply with sections 10-1-10 and 11-9-504. Failure to comply with the
timing and notice requirements of either statute or the commercial rea-
sonableness requirement of the latter can result in loss of the possibility
of a deficiency judgment and, consequently, the inability to recover any
deficiency.27 In any situation involving the possibility of a large deficiency
combined with a substantial dispute about fair market value, the Farmers
Bank presumption constitutes a very substantial threat to the repossess-
ing U.C.C. secured creditor.28 That creditor might be well advised to pur-
sue the strategy evidently employed in ITT Terryphone. If judgment is
obtained before conducting the non-judicial U.C.C. sale, the Farmers
Bank presumption seems inapplicable2

9 and the consequence of alleged
commercial unreasonableness appears to be a mere diminishment of the
claim by the amount of damages actually suffered as opposed to loss of
the deficiency altogether. Ignoring the phenomena already observed
above that debtors are liable to default if sued on the claim before other
action is taken against them,s0 the mere fact that the debtor only obtains
damages in the form of a small adjustment in the amount due makes it
less likely that the debtor will be litigious than if the potential reward is
an absolute bar to the creditor's ability to collect any deficiency.31

25. Id. at 711-13, 320 S.E.2d at 786-87.
26. Id. at 713, 320 S.E.2d at 787.
27. See supra notes 11-15 and accompanying text.
28. Id.
29. The Farmers Bank presumption arises in the context of a suit brought by the credi-

tor to collect a deficiency following repossession and sale. Sale has not occurred yet in an
ITT Terryphone context.

30. The creditor already had repossessed at the time of the suit on the underlying obli-
gation in ITT Terryphone. A debtor whose collateral has been repossessed by the creditor is
liable to be less docile than a Taylor-like debtor who typically will remain in possession of
the collateral until judgment on the underlying obligation. Of course, nothing compels the
U.C.C. creditor to repossess before obtaining judgment.

31. The possible impact of the ITT Terryphone haven can be demonstrated by example.
Assume a U.C.C. creditor with a $10,000 deficiency after repossessing and selling in a man-
ner that clearly complies with the requirements of U.C.C. § 9-504. Assume further that this
creditor was one day late in mailing the notice required by O.C.G.A. § 10-1-10. Although the
debtor could show no actual damage as a result of the one day delay, the creditor could not

19851
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Like Taylor, the court of appeals' decision in ITT Terryphone clearly
suggests that dramatically different results may well attend the creditor's
choice of timing for the nonjudicial sale. Rights, duties, and burdens as
between debtor and creditor should not hinge upon such a procedural de-
cision by the creditor. This area of the law needs attention from the
Georgia General Assembly or the Georgia Supreme Court. Pending action
by one or both of these bodies, however, secured creditors certainly
should consider the possible advantages of suing before selling.

B. Damages Recoverable from Defaulting Lessee of Personalty

In ITT Terryphone, a panel of the court of appeals essentially ruled
that the post breach decision to sue before selling could have a dramatic
impact on the U.C.C. secured creditor's available remedy. In another sur-
vey period decision, Capital Associates, Inc. v. Zabel,31 the same panel
suggested that the available remedy could be affected even more signifi-
cantly by a decision that typically is made long before breach, that is,
whether to sell or lease.3 3

In Capital Associates, plaintiff was a lessor of personal property. Upon
the lessee's default, the lessor repossessed, sold the recovered personalty,
applied the proceeds of sale to the lessee's account, and sued to collect
the balance from a guarantor of the lease agreement. Following a bench
trial, the lower court rendered judgment for the guarantor on the appar-
ent grounds that the lessor failed to submit evidence that the sale of the
personalty was conducted in a commercially reasonable fashion." The
court of appeals reversed. Quoting McGuire v. Associates Capital Ser-
vices Corp.,5 the appellate court concluded that U.C.C. Article Nine did
not apply and that

the parties' conduct is governed by the terms of the lease, which do not
require the sale of the [personalty] upon default, nor for the credit of the
proceeds of such sale to [the lessee's) indebtedness. That the [lessor]

collect the $10,000 deficiency. Like the confirmation statute considered in Taylor, O.C.G.A.
§ 10-1-10 is in derogation of the common law and mentions only the loss of the deficiency
claim. Consequently, if the hypothetical creditor had employed the strategy suggested by
Taylor and ITT Terryphone, that is, obtained judgment before selling, O.C.G.A. § 10-1-10
might be deemed inapplicable and the creditor would not lose the $10,000.

32. 172 Ga. App. 19, 322 S.E.2d 67 (1984).
33. Leasing has become, of late, an increasingly common substitute for credit sales re-

serving security interests. For a pro and con discussion of leasing versus selling, see P. Coo-
GAN, W. HOGAN, D. VAGTS & J. McDONNEI, SECURED TRANSACTIONS UNDER THE UNIFORM
COMMERCIAL CODE, Chs. 4.1 & 4A (1985) [hereinafter cited as SECURED TRANSACTIONS UNDER
THE U.C.C.].

34. 172 Ga. App. at 19, 322 S.E.2d at 68.
35. 133 Ga. App. 408, 210 S.E.2d 862 (1974).

144 [Vol. 37
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gave such credit as a gratuity to [the lessee or guarantor who, hence,
cannot complain that the credit] was less than the property sold was
worth.3

6

Both Capital Associates and McGuire are cryptic on the question of
the lessor's entitlement to damages and both decisions are capable of va-
rying interpretations. The decisions clearly indicate that lessors are not
subject to the notice, advertisement, and commercial reasonableness stan-
dards that would burden the seller who, as a U.C.C. purchase money se-
cured creditor, has repossessed and disposed of personalty37 Indeed, un-
less the lease is a security interest in disguise, s statutes governing
secured creditors are applicable only by analogy and, to the extent that
they derogate from the common law, should be deemed wholly inapplica-
ble. Unless the legislature provides otherwise in a law governing leases,31
the fate of leased personalty that lawfully has been repossessed rests
solely with the lessor. Any reading of Capital Associates and McGuire
that reaches this conclusion seems reasonable and consistent with our
common law understanding of the rights of lessors.' 0

Unfortunately, the decisions in both Capital Services and McGuire are
sufficiently vague that they may be read as support for windfall damages
for the lessor and penalties for the lessee upon default. Assuming lawful
repossession following default and assuming further that the lessor is en-
titled to claim anticipatory repudiation and accelerate the balance due on
the rental contract, a fair measure of the lessor's usual damages would be
the difference between the contract rental and the reasonable rental value
to the particular lessor"' of the repossessed personalty. Both figures
should be calculated over the agreed rental period and then reduced to

36. 172 Ga. App. at 19, 322 S.E.2d at 68.
37. See supra notes 11-15 and accompanying text. This is essentially the conclusion of

the court in another survey period case concerning remedy rights of the lessor of personalty.
Ford v. Rollins Protective Servs. Co., 171 Ga. App. 882, 322 S.E.2d 62 (1984).

38. Much has been written on this issue. For a current and succinct discussion, see Ss-
CURED TRANSACTIONS UNDER THE U.C.C., chap. 4A.

39. Effective July 1, 1985, O.C.G.A. §§ 10-1-680 to -689 (Michie Supp. 1985) require les-
sors of certain personal property to provide in their leases that the lessee may reinstate the
lease under certain circumstances following repossession. See id. § 10-1-686 (Michie Supp.
1985). The new legislation essentially covers consumer lease-purchase agreements.

40. See Ford Motor Credit Co. v. Dowdy, 159 Ga. App. 666, 284 S.E.2d 679 (1981).
41. Tailoring the calculation of reasonable rental value to the particular situation of the

lessor should enable the trier of fact to take into account the costs and time involved in
reletting. Perhaps the lessor also should receive credit for the cost of repossessing. Finally, if
the agreed upon lease term covers the entire useful life of the leased property, then the
reasonable rental value of the repossessed property, discounted to the present, probably is
equal to that property's fair market value. See infra note 42 for a discussion of present
discounted value.
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present discounted value." By deducting for reasonable rental value, the
preceding formula takes into account the common law notion that the
nonbreaching party should mitigate damages.

In essence, the breaching lessee normally should receive some credit
against the agreed rental. A narrow interpretation of Capital Services
and McGuire is not to the contrary. Those decisions could be distin-
guished and explained to be the result of a technical defect in the lessee's
case. As noted above, the lessee is not entitled to credit measured by the
sales price obtained by a repossessing lessor who decides to sell. Rather,
the lessee's credit concerns calculation of the reasonable rental value of
the repossessed personalty. Since this credit arises from the duty to miti-
gate and failure to mitigate is normally an affirmative defense, the lessee
should have the burden of proof on the question of the credit. 8 Capital
Services and McGuire could stand for the proposition that the lessee does
not carry this burden of proof by propounding a challenge to a credit
based upon the sale price of the repossessed personalty. On the other
hand, Capital Services and McGuire might be read broadly as support
for the proposition that, following default and repossession, the lessor of
personalty is entitled to collect the entire agreed rental without reducing
this figure to its present value and without crediting the lessee for the
lessor's early possession. To the extent that these decisions must be so
read, the decisions should be rejected as imposing windfall profits and
penalties.

In both Capital Services and McGuire, the courts emphasize that the
parties must look to the lease contract to determine permissible damages.
A lease contract providing that, upon default and repossession, the lessor
may accelerate and collect the entire agreed rental without reducing this
figure to present value and without crediting the lessee for the lessor's
early possession might be attacked as unconscionable depending upon the
particular situation of the parties. Since contracts rarely are set aside on
grounds of unconscionability, however, a more likely approach would
characterize the relevant lease provisions as an unenforceable liquidated
damages clause. Indeed, U.C.C. section 2-718"' might be held applicable

42. The concept of present discounted value recognizes that a right to payment of X
amount at some point in the future is presently worth less than X, fancy terminology for the
accepted colloquium that 'A bird in the hand is worth two in the bush.' Present discounted
value is not a burdensome calculation in our age of inexpensive data processors. For a clear
discussion of the uses of present discounted value, see Greenberg, The Lawyer's Use of
Quantitative Analysis in Settlement Negotiations, 38 Bus. LAw 1557, 1559-61, 1567-74
(1983).

43. For ancient precedent to the effect that the defendant has the burden of alleging and
proving the plaintiff's failure to mitigate, see Mimms v. Betts Co., 9 Ga. App. 718, 72 S.E.
271 (1911).

44. O.C.G.A. § 11-2-718 (Michie 1982).

[Vol. 37



1985] COMMERCIAL LAW 147

by analogy although it technically applies to sales, not leases. That sec-
tion provides in pertinent part:

Damages for breach by either party may be liquidated in the agreement
but only at an amount which is reasonable in the light of the anticipated
or actual harm caused by the breach, the difficulties of proof of loss, and
the inconvenience or nonfeasibility of otherwise obtaining an adequate
remedy. A term fixing unreasonably large liquidated damages is void as a
penalty.1'

Application of these standards to the contested lease provisions ordinarily
should result in a ruling of invalidity since the lease provisions normally
should be deemed- unreasonable "in light of the anticipated or actual
harm caused by the breach [and] the difficulties of proof of loss."4

Effective July 1, 1985, lessors involved in certain consumer lease-
purchase agreements 47 are subject to new Georgia legislation that primar-
ily regulates the form and content of permissible agreements with les-
sees.4 The new law includes four ambiguous references to the lessor's
remedy upon default:

[1] A lease-purchase agreement shall ... include ... [a] statement of
the conditions under which the lessee or lessor may terminate the lease."

[2] A lease-purchase agreement shall not contain a provision ...
[p]roviding that the lessee cannot return the leased property to the lessor
at the end of any term.50

[3] A lessor shall not impose a PENALTY for early termination of a
lease-purchase agreement or for the return of an item at any point. 1

[4] A lessor shall not impose a fee for picking up rental property
should the lessee choose to terminate the lease."

No doubt the argument will be made that these passages authorize the

45. Id. § 11-2-718(l).

46. Id. In Military Armament Corp. v. ITT Terryphone Corp., 134 Ga. App. 694, 215
S.E.2d 724 (1975), the court rejected a lessee's challenge that lease provisions similar to
those hypothesized in the text constituted an unenforceable liquidated damages clause.
That decision may be explained by the appellate court's reference to a trial court conclusion
that the repossessed personalty had become obsolete. Consequently, the 'actual harm
caused' did not justify a credit for the reasonable rental value of the repossessed goods.

47. The agreements covered by the new law are defined in O.C.G.A. § 10-1-681 (Michie
Supp. 1985).

48. O.C.G.A. § 10-1-680 to -689 (Michie Supp. 1985). Sponsors of the new law likely were
prompted by a perception that consumer lease-purchase agreements were being employed as
devices to circumvent usury and disclosure laws applicable to consumer credit sales.

49. 0.C.G.A. § 10-1-682(a)(8) (Michie Supp. 1985).
50. Id. § 10-1-684(6) (Michie Supp. 1985).
51. Id. § 10-1-685(b) (Michie Supp. 1985) (emphasis added).
52. Id. § 10-1-685(d) (Michie Supp. 1985).
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covered lessee to terminate-at-will. That argument should fail. To begin
with, the first quoted passage implies that the agreement may be termi-
nated by the lessee only upon the occurrence of conditions stated in the
agreement and not simply at the lessee's will.5 3 The second quoted pas-
sage may be interpreted as a legislative direction that the lessee always
may diminish the lessor's damages by forcing repossession. The third
quoted passage prohibits imposition of any 'penalty' upon the lessee's
early termination, a term apparently left for the courts to define. Using
the broad reading of Capital Services and McGuire as a guide, even liqui-
dated damages clauses that greatly favor the lessor have not been found
to impose an unenforceable 'penalty.' Finally, although language in the
last quoted passage suggests that the lessee may choose to terminate, that
passage, when read in conjunction with the balance of the new law,
should be viewed as referring to the lessee's decision to terminate upon
the occurrence of a condition stated in the agreement as contemplated by
the first quoted passage.

In any event, an interpretation of the new law that would mandate the
right to terminate-at-will would substantially alter the business planning
decision of lessors. Since many new articles of merchandise dramatically
depreciate as soon as they leave the showroom, front-end charges to ac-
count for this depreciation would be prohibitive for many aspiring lessees.
The apparent alternative would be to raise the cost of leasing across the
board, thus forcing those who would not terminate early to bear the bur-
den of those who do. Ambiguous language should not be interpreted to
call for such deleterious changes in leasing practices. If the legislature
truly desires to impose usury-like limitations over the consumer lease-
purchase agreement, clearer and more sensible provisions could be em-
ployed that directly address the lessor's profit margin whether or not
there is a default.

Assuming that the new law is not interpreted as mandating that cov-
ered lessees may terminate-at-will, hopefully, the courts will take the
law's prohibition of any 'penalty' for early termination as an opportunity
to clarify the lessor's allowable damages and to reject any reading of Cap-
ital Services and McGuire that allows the covered lessor to collect more
than the difference between the present value of the agreed rental and
present value of the reasonable rental for the balance of the contract term

53. The perception that lease-purchase agreements are terminable-at-will is held by
many consumers and acts as an enticement to close the deal. The new law's requirement
that the covered lease-purchase agreement clearly disclose conditions upon which the lease
may be terminated should help dispel misimpressions that the lease is terminable-at-will
when, in fact, it is not. No doubt the law will spawn litigation concerning the clarity of the
lessor's disclosure on the question of termination.
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as discussed above.54 The law's prohibition of penalties must have been
intended as more than a reaffirmation of already existing case law.

IL THE UNIFORM COMMERCIAL CODE

The survey period produced several noteworthy developments concern-
ing the U.C.C. The ITT Terryphone strategy of selling before suing was
one of them. This section of the Article explores the others.

A. Requisites for Effective Financing Statements

The 1985 session of the Georgia General Assembly enacted legislation
modifying the requirements for financing and continuation statements.5

Effective July 1, 1985, the amended law requires that financing and con-
tinuation statements include the maturity date of the secured obligation
or state that the secured obligation is not subject to a maturity date."
The substantive difficulties creditors are likely to encounter in attempting
to comply with this mandate are evaluated thoughtfully in an article pub-
lished in the Georgia State Bar Journal. s According to the authors, how-
ever, their article reviews the version of the law 'as passed' by the legisla-
ture," a version that differs substantially from that signed by the
Governor and codified by the Secretary of State.

The signed version allegedly omitted provisions of the 'as passed' ver-
sion concerning the impact of a default upon the continued effectiveness
of a financing statement. The signed version provides that a "filed financ-
ing statement is effective for a period of five years from the date of filing
or until the twentieth day following the maturity date specified in the
financing statement, whichever is earlier.' ' se

This language suggests problems for the secured creditor that were not
addressed in the Georgia State Bar Journal article because the article's
authors considered a version of the law that included a default clause.

54. The new law specifically limits the covered lessor's right to damages and fees for the
cost of repossessing, O.C.G.A. § 10-1-684(5) (Michie Supp. 1985), or "for picking up rental
property should the lessee choose to terminate the lease." Id. § 10-1-685(d) (Michie Supp.
1985).

55. 1985 Ga. Laws 1517 (codified at O.C.G.A. §§ 11-9-402 to -403 (Michie Supp. 1985)).
In most instances the U.C.C. secured creditor perfects the security interest by filing a prop-
erly executed financing statement. See O.C.G.A. § 11-9-302 (Michie 1982 & Supp. 1985).
The effectiveness of a financing statement generally is limited to five years unless a continu-
ation statement is filed. Id. § 11-9-403(2) (Michie Supp. 1985).

56. O.C.G.A. § 11-9-403(2) (Michie Supp. 1985).
57. Carson, Conrad & Dobbs, H.B. 712: New Requirements for Financing Statements

and Continuation Statements Filed in Georgia, 22 GA. ST. BJ. 6 (1985).
58. Id. at 14 n.1.
59. O.C.G.A. § 11-9-403(2) (Michie Supp. 1985).
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Assume, for example, a debtor default and creditor acceleration pursuant
to typical lending terms. The loan in question consequently has reached
maturity. Assume further that, as the date for continuation approaches,
the debt remains outstanding and the creditor wishes to retain priority.
To be effective, the new law requires that the creditor's continuation
statement indicate the maturity date of the obligation. Taken literally,
this language apparently requires the creditor to list the date of accelera-
tion because that is the date of maturity. The law then provides that the
filing of this continuation statement continues the effectiveness of the
original financing statement "for a period of five years from the date of
filing of the continuation statement or until the twentieth day following
the maturity date specified in the continuation statement, whichever is
earlier . . . . "6 Since the maturity date listed according to the new law's
requirements predates even the filing of the continuation statement, the
effectiveness of the original statement will be short-lived. Indeed, filing
the continuation statement would appear to be pointless if the date of
acceleration and consequent maturity precedes the filing by a mere
twenty days.

Obviously the legislature did not intend to accomplish such an absurd
result. Pending legislative clarification, the courts should validate good
faith attempts by creditors to comply with the act. The 'secured creditor
faced with the above hypothetical situation should consider noting on the
continuation statement that the obligation secured is mature and unpaid.
To the searcher of U.C.C. filings, a continuation statement with this lan-
guage is no less informative than one which states that there is no matur-
ity date. The latter notation is approved expressly by the law; the former
should be approved by the courts.

Besides bearing with the uncertainties created by the substance of the
new law, Georgia lawyers also must anticipate that the new law will be
subject to challenge on constitutional grounds because of the alleged dif-
ference between the 'as passed' and 'as signed' versions. Although a thor-
ough discussion is outside the subject matter and page limitations of this
Article, those attacking the validity of the law essentially will allege that
there has not been the constitutionally required meeting of the minds
between the general assembly and the Governor. Proof of the 'as passed'
version might be the principle hurdle for the attackers to overcome. This
proof is particularly suspect in Georgia since there appears to be no
mechanism for tracking the legislative history,6' and Georgia case law

60. Id. § 11-9-403(3) (Michie Supp. 1985).
61. For a general discussion plus citations concerning the issue of variance between laws

'as passed' and 'as enrolled,' see 1 C. SANDS, STATUTES AND STATUTORY CONSTRUCTION: A
REVISION OF THE THIRD EDITION OF SUTHERLAND STATUTORY CONSTRUCTION §§ 15.01 to 15.18
(4th ed. 1972).
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clearly suggests that the constitutional attack would be unsuccessful."

B. File to Protect Assignments of Accounts

The survey period decision in Bank of Cave Spring v. Gold Kist Inc."
is an instructive reminder of the scope of the filing requirements under
the U.C.C. Many know that U.C.C. Article Nine concerns security ar-
rangements, but some are unaware that its coverage also includes "any
sale of accounts or chattel paper"" unless a specific exception applies."
This is so even though the sale is outright and not intended to create a
security interest."

The dispute in Bank of Cave Spring concerned the rights of the bank
and Gold Kist, a garnishing judgment creditor, in milk account proceeds
owed by Atlanta Dairies because of dealings with a dairyman debtor. The
bank held prior assignments of the milk proceeds from the debtor, but
had not filed a financing statement." From the evidence admitted in the
lower court, it was not clear if the appellate court treated the assignments
as outright sales or devices to create security.68 In any event, applying
U.C.C. sections 9-302 and 9-301,01 the appellate court ruled that the as-
signments constituted an unperfected security interest and that the bank,
therefore, was primed by the judgment lien creditor.70

U.C.C. sections 9-301 and 9-302 speak in terms of perfection and prior-
ity of security interests, prompting the thought that those sections should
not be applied to an assignment that is an outright sale even though such
assignments are included within the stated coverage of Article Nine.7 1

62. See Williams v. MacFeeley, 186 Ga. 145, 197 S.E. 225 (1938); Atlantic Coast Line
R.R. Co. v. State, 135 Ga. 545, 69 S.E. 725 (1910); DeLoach v. Newton, 134 Ga. 739, 68 S.E.
708 (1910).

63. 173 Ga. App. 679, 327 S.E.2d 800 (1985).
64. O.C.G.A. § 11-9-102(1)(b) (Michie 1982).
65. See id. § 11-9-104(e) (Michie 1982).
66. Whereas U.C.C. § 9-102(1)(b) (1977), O.C.G.A. § 11-9-102(1)(b) (Michie 1982), refers

to "any sale of accounts or chattel paper," U.C.C. § 9-102(1)(a) (1977), O.C.G.A. § 11-9-
102(1)(a) (Michie 1982), refers to any transactions "intended to create a security interest."
Id. The omission from subsection (b) of any reference to intent to create a security interest
manifests a clear legislative purpose to include subsection (b) sales within Article Nine even
though the sale was outright and not intended to create a security interest.

67. 173 Ga. App. at 679, 327 S.E.2d at 800-01.
68. The trial court initially ruled the assignments invalid for want of consideration. On

motion for reconsideration, the bank offered to show that the assignments were made in
consideration of and as security for a loan to the dairyman debtor. The trial court denied
the motion and refused to hear the proffered evidence concerning the loan. Id. at 679, 327
S.E.2d at 802.

69. O.C.G.A. §§ 11-9-301 to -302 (Michie 1982).
70. 173 Ga. App. at 684, 327 S.E.2d at 805.
71. See supra note 66.
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Other provisions of Article Nine are similarly confusing. For example, the
newly amended Georgia versions of U.C.C. sections 9-402 and 403 warrant
the inference that financing and continuation statements only concern
loans since, to be effective, these forms must state the maturity date of
the secured obligation or state that there is no maturity date. Outright
sales of accounts result in no ongoing obligation of the assignor. How
then, does the outright assignee of an account comply with the seemingly
inapplicable mandate concerning maturity of obligations? 72

Regardless of the seeming contradictions in the U.C.C., given the
court's decision in Bank of Cave Spring, the safest course for the account
assignee appears to be filing some sort of financing statement unless the
exceptions found in U.C.C. sections 9-104(e) or 9-302(e)73 clearly are
applicable.

C. Cross Collateralization Endangers Purchase Money Priority

The priority dispute in Southtrust Bank v. Borg-Warner Acceptance
Corp.,74 an Eleventh Circuit decision applying both Georgia and Alabama
law, pitted a bank that was first to file against an inventory financier
claiming a purchase money priority. The financier purchased invoices
from suppliers furnishing inventory to the debtors over a period of time,
and its security agreement with each debtor provided for cross-collateral-
ization in the form of a future advances clause and an after-acquired
property clause limited to inventory financed by the financier. The debt-
ors repaid part of their obligations to the financier according to a set
schedule and without regard to sales of specific items of inventory.7 Ap-
plying the consumer rule of In re Manuel" to this commercial cross-col-

72. As with the secured creditor whose obligation is mature because of default, the
courts should deem sufficient any reasonable attempt to comply with O.C.G.A. §§ 11-9-402
to -403 (Michie Supp. 1985), including a statement by the outright assignee that there is no
maturity date or that there is no obligation, just an outright sale of the account.

73. O.C.G.A. § 11-9-104(e) (Michie 1982) provides that Article Nine does not apply:
[T]o a sale of accounts or chattel paper as part of a sale of the business out of
which they arose, or an assignment of accounts or chattel paper which is for the
purpose of collection only, or a transfer of a right to payment under a contract to
an assignee who is also to do the performance under the contract or a transfer of a
single account to an assignee in whole or partial satisfaction of a preexisting
indebtedness.

Id. O.C.G.A. § 11-9-302(e) (Michie 1982) provides that a financing statement need not be
filed to perfect a security interest in "an assignment of accounts which does not alone or in
conjunction with other assignments to the same assignee transfer a significant part of the
outstanding accounts of the assignor." Id.

74. 760 F.2d 1240 (11th Cir. 1985).
75. Id. at 1241-42.
76. 507 F.2d 990 (5th Cir. 1975).
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lateralization setting, the court concluded that the financier did not enjoy
purchase money priority with respect to any of the inventory that it had
financed.

7
7

The Eleventh Circuit Court's holding is best illustrated through a sim-
ple example. Assume C1 is first to file and is protected by a broad after-
acquired property clause covering all equipment and inventory of the
debtor. C2 is a subsequent inventory financier who comes to the debtor's
rescue when C1 is either unable or unwilling to extend further credit. C2
and the debtor enter into a security agreement similar to the one in dis-
pute in Southtrust. In essence, the parties contemplate that C2 will ex-
tend credit over a period of time for the acquisition of widgets and will be
protected by a purchase-money-security-interest (PMSI) in these widgets.
This intent is manifested by a security agreement calling for cross-col-
lateralization limited to widgets acquired with C2 financing. Thereafter,
for a six month period before things go sour, C2 extends $100 credit per
month that is used to acquire one widget per month, W1 through W6.
The debtor sells W2 and W5 and repays $150 of principal before default-
ing. C2 still is owed $450 and claims a PMSI protecting this sum in the
remaining widgets. C2 will be primed by C1 to the extent that C2 does
not enjoy purchase-money-secured status.

The decision of the court in Southtrust indicates that C2's cross-col-
lateralization agreement threatens C2's purchase money priority claim.
Georgia law provides that C2's security interest is a PMSI "to the extent
that it is. . .taken by a person who by making advances. . . gives value
to enable the debtor to acquire rights in or the use of collateral if such
value is in fact so used.' ' 8

On the above hypothetical facts, the Southtrust court would conclude
that the $100 debt from month one may enjoy PMSI protection in W1
only since those funds enabled the debtor to acquire rights in W1 and not
in the remaining widgets. Furthermore, since none of the other monthly
extensions of credit enabled the debtor to acquire rights in WI, none of
those debts may be protected by a PMSI in W1. The Southtrust court
would reason similarly with respect to C2's permissible PMSIs in the
other widgets.

Cross-collateralization clauses such as those employed in Southtrust
and in the above hypothetical do not contemplate such a one-to-one rela-
tionship between each loan of the series and the collateral protecting that
loan. The Southtrust court did not rule that mere inclusion of unexer-
cised cross-collateralization provisions in a security agreement automati-

77. 760 F.2d at 1243.
78. O.C.G.A. § 11-9-107(b) (Michie 1982).
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cally transforms the agreement into one for non-PMSI status.79 Rather,
the court found that the financier, in fact, did exercise the cross-collater-
alization provisions of the security agreement by actually claiming cross-
collateralization, that is, by claiming that each of the individual debts was
secured by all of the remaining inventory.60 To the Southtrust court, C2
would be exercising the cross-collateralization clauses by claiming that
the remaining debt of $450 was secured by each of the remaining widgets.

To the extent then that C2 claims cross-collateralization to protect the
different loans of the financing series, the Southtrust court would treat
C2's security interest in the remaining widgets as non-PMSI and
subordinate to C1. That C2's credit enabled the debtor to acquire each of
the widgets is seemingly irrelevant in a world guided by Southtrust. C2's
problem is caused by extending a series of loans for the purchases. If C2
had extended $600 credit in one lump sum that the debtor used to ac-
quire the exact same widgets over the same period of time, presumably
C2 would enjoy a PMSI in the remaining widgets as a group. No U.C.C.
principle would later require C2 to trace a particular dollar of credit to a
particular item of collateral in the group. If Southtrust is the law, it must
be concluded that the PMSI results of lump sum inventory financing are
dramatically different from serial inventory financing. Surely the legisla-
ture did not intend to express a preference for one over the other.

The court in Southtrust does not contrast the purchase money results
of lump sum inventory financing with serial inventory financing. The
court also does not offer any policy rationale in support of its decision
that might justify such different results. The court does acknowledge the
bank's (Cl's) argument that "a holding that inclusion of the [cross-col-
lateralization] clauses destroys a PMSI would not have a serious negative
effect on inventory financiers [because] financiers could retain priority by
obtaining a subordination agreement from the first-to-file creditor.""
Anyone familiar with the likelihood of voluntary subordination in the
world of commercial financing should know that even mentioning such an
argument gives it more credence than deserved.1

79. There is authority in a consumer setting to the effect that mere presence of a cross-
collateralization clause results in non-PMSI status. See In re Simpson, 4 U.C.C. REP. SERV.
243, 248 (W.D. Mich. 1966). It has been argued that In re Manuel, 507 F.2d 990 (5th Cir.
1975) supports a similar conclusion. See McLaughlin, "Add On" Clauses in Equipment
Purchase Money Financing: Too Much of a Good Thing, 49 FoRDHAm L. Ra. 661, 677-78
(1981).

80. 760 F.2d at 1243.
81. Id. at 1242.
82. Indeed, the unavailability of subordination partially explains a U.C.C. amendment

during the survey period designed to provide some relief to financially strapped farmers.
1985 Ga. Laws 1107 amends O.C.G.A. § 11-9-301 (Michie Supp. 1985) to provide essentially
that a "mechanics' lien on farm machinery or equipment arising on or after July 1, 1985,
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The court's decision in Southtrust burdens inventory financing while
furthering no apparent policy goals. The court could have distinguished
the consumer cases and, thereby, reached a more sensible result. The par-
ties to inventory financing contemplate a single deal spread serially over
time. The consumer, on the other hand, usually intends separate deals,
one tied to the other only because the creditor insists upon cross-collater-
alization. The court, consequently, could have characterized serial inven-
tory financing as essentially concerning one transaction, entitling the fin-
ancier to a single PMSI in all of the inventory financed against all of the
outstanding debt. That result would be consistent with the parties' inten-
tions and would not complicate inventory financing for no apparent rea-
son other than blind adherence to precedent.

For the moment at least, Southtrust's disparagement of serial inven-
tory financing with cross-collateralization is the law and the inventory fin-
ancier must learn to live with it or circumvent it. Must C2, for example,
rely upon cross-collateralization in order to prime Cl? Can C2 break the
combined debt down into the original $100 debts and then apply the
debtor's $150 payment against the debts secured by W2 and W5, leaving
four $100 debts secured by PMSIs in widgets that have not been disposed
of and only a $50 debt that must rely upon cross-collateralization for se-
curity? This tactic is better than having no PMSI priority, but less than
ideal from C2's viewpoint. Suppose, for example, that W3 brought $120
upon foreclosure. Limiting C2's debt secured by a PMSI in W3 to $100
apparently would result in C1 getting the excess $20. If, on the other
hand, C2 held a PMSI in the entire group protecting the entire debt, then
foreclosure amounts above $100 would go to C2 until the entire $450 debt
was satisfied.

The Southtrust court suggests that this application of payments might
have the effect of saving some of C2's PMSI status." Unfortunately for
the financier (C2) in Southtrust, however, the court concluded that
"nothing in the contract or in state law allocates payments to particular
items of inventory."" This conclusion ignores well-established Georgia

shall have priority" over earlier perfected security interests "unless the financing statement
describes the particular piece of farm machinery or equipment." 1985 Ga. Laws at 1109.
This legislation creates an exception to the general Georgia rule that mechanics' liens lose to
earlier perfected security interests. Newton Ford Tractor Co. v. J.1. Case Credit Corp., 163
Ga. App. 497, 294 S.E.2d 723 (1982). The legislated exception would not be needed if subor-
dination agreements were readily obtainable.

83. 760 F.2d at 1243. The court cites with apparent approval In re Staley, 426 F. Supp.
437 (M.D. Ga. 1977), which concerned cross-collateralization agreements covering separate
purchases in a consumer case. The court in Staley held the PMSI valid because the agree-
ment between the debtor and creditor specifically allocated payments to particular debts.
Id. at 438.

84. 760 F.2d at 1243.
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law concerning the court's duty to appropriate payments when the par-
ties' agreement is silent."5 In fact, the Georgia Supreme Court decision in
Federal Land Bank v. Bank of Lenox s clearly suggests that, absent prior
agreement between the debtor and C2, in a priority dispute between C1
and C2, the court should at least prorate payments by the debtor against
each of the loans depending upon the size of the loan.8 7 Since the hypo-
thetical loans are equal, the $150 payment should be deemed to reduce
each loan by $25, leaving C2 with four $75 debts protected by individual
PMSI's in the four remaining widgets and two $75 debts that must rely
upon cross-collateralization clauses for protection.

Of course, this process of applying payments need not occur if the
Georgia courts reject Southtrust's disparagement of serial inventory fi-
nancing with cross-collateralization. Assuming that this aspect of South-
trust is good law, however, the decision's impact might be avoided if the
inventory financier employed some form of lump sum financing. Of
course, the financier will desire the same practical effect as serial financ-
ing. For example, the financier might maintain greater control by placing
the lump sum advanced in a restricted, interest earning account for the
debtor's use under specific circumstances. Alternatively, the financier
might consider use of a letter of credit. Financiers employing these de-
vices can anticipate, however, that their PMSI status may be threatened
by characterizations of the supposed lump sum financing as actually be-

85. O.C.G.A. § 13-4-42 (Michie 1982) provides:
When a payment is made by a debtor to a creditor holding several demands
against him, the debtor shall have the right to direct the claim to which it shall be
appropriated. If the debtor fails to do so, the creditor shall have the right to ap-
propriate the payment at his election. If neither party exercises the privilege, the
law shall direct the application in such manner as shall be reasonable and equita-
ble, both as to the parties and third persons, provided that, as a general rule, the
oldest lien and the oldest item in an account shall be paid first, the presumption
of law being that such is the intention of the parties.

Id. Concerning the court's duty to apply payment, see Thompson v. Bank of Buckhead, 47
Ga. App. 767, 171 S.E. 465 (1933). Notice that the statute indicates C2 could apply pay-
ments as it wished, assuming the agreement is silent and the debtor has not directed appli-
cation already. There is Georgia authority, however, that C2 may not apply payments in a
scheme to oust Cl of priority. See discussion and authority cited in Federal Land Bank v.
Bank of Lenox, 192 Ga. 543, 559, 16 S.E.2d 9, 18-19 (1941).

86. 192 Ga. 543, 16 S.E.2d 9 (1941).
87. Id. at 559-61, 16 S.E.2d at 19-20. In the consumer context, contractual agreements

calling for proration contemplated by Federal Land Bank have been attacked successfully
by the consumer as unconscionable. See, e.g., Judge Skelly Wright's opinion in Williams v.
Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965). See also section 3.303 of the
Uniform Consumer Credit Code that has been adopted in some jurisdictions, but not in
Georgia, which prohibits these type agreements. It is difficult to believe that Georgia would
espouse a similar view in a commercial context, particularly given the decision in Federal
Land Bank.
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ing serial financing.
Finally, assuming again that the first portion of Southtrust is good law

in Georgia and that the inventory creditor engages in serial financing, the
undesirable effects of a pro rata application of payments as contemplated
by Federal Land Bank might be avoided by appropriate language in the
contract between the debtor and C2. A contractual term mandating that
repayments be applied to the oldest debt is not desirable to C2 since the
result would be loss of PMSI status against W1 that is still available to
satisfy debts. The financier would prefer that the payments be applied
against debts no longer fully secured by a PMSI because the correspond-
ing collateral has been disposed of or has depreciated in value for one
reason or another. The financier should consider whether appropriate
contractual language would satisfy this preference in light of Southtrust
and other authority."

Ill. MISCELLANEOUS

The immediately following subsection was difficult to classify since the
statutory amendments discussed concerned the Uniform Commercial
Code. The legislation's primary focus, however, concerns mechanics' liens.
Hence the final choice favoring inclusion under miscellaneous subjects.

A. Enhanced Priority for Certain Mechanics' Liens in Farm
Equipment

The worsening financial plight of many farmers is no news. Not surpris-
ingly, Georgia's erstwhile legislators are reacting sympathetically to any
proposed legislation that may assist farmers at no apparent cost to the
state or a substantial constituency within the state. This probably ex-
plains the 1985 amendments to U.C.C. section 9-31089 which essentially
provide that a "mechanics' lien on farm machinery or equipment arising
on or after July 1, 1985, shall have priority" over earlier perfected secur-
ity interests "unless the financing statement describes the particular

88. Contractual provisions assuring that payments first are applied to portions of debt
that are non-PMSI might be questioned under Georgia precedent which limits the ability of
the creditor to apply payments in this fashion to the detriment of other creditors. See Fed-
eral Land Bank v. Bank of Lenox, 192 Ga. 543, 16 S.E.2d 9 (1941). This authority, however,
may not be applicable to situations when payments are being applied as provided by the
contract between the debtor and creditor. Finally, it is far more likely that these contractual
provisions would be void in a consumer context. See supra note 87. For a thorough discus-
sion of the threat of cross collateralization to purchase money status, see McLaughlin, supra
note 79. Unfortunately, Professor McLaughlin offers no guidance concerning the plight of
inventory financiers.

89. 1985 Ga. Laws 1107 (codified at O.C.G.A. § 11-9-310 (Michie Supp. 1985)).
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piece of farm machinery or equipment."0 This legislation creates a nar-
row exception to the general Georgia rule that mechanics' liens lose to
earlier perfected security interests.'1

The primary lenders affected by this legislation are all federal agencies,
federal banks, or federal co-ops, such as the federally sponsored Produc-
tion Credit Associations. For example, many Georgia lawyers are familiar
with the standard Farmers Home Administration (Farmers Home)
description of collateral that generally includes all equipment and ma-
chinery of the debtor. Farmers Home is a lender of last resort. A farmer
heavily indebted to that agency normally cannot obtain additional credit
since all of the farmer's collateral is tied up by the agency. The new legis-
lation may enable the farmer to obtain credit in the form of repair ser-
vices at the expense of Farmers Home.

Of course, the legislation is not cost free to Georgia. Henceforth, Geor-
gia farm creditors are put to the added expense and uncertainty of in-
cluding specific model descriptions and serial numbers on all financing
statements covering machinery and equipment. To the extent that Geor-
gia and federal creditors now hold financing statements that generally de-
scribe farm machinery and equipment, they should obtain an amended
statement with more particularity. The U.C.C., however, does require the
debtor's signature on this amendment.' s One might anticipate little coop-
eration from the farmer, particularly if the farmer realizes the import of
signing the amendment. Financing statements signed by the secured
party are effective in certain circumstances but none that seem to cover
this situation.'

No doubt those affected retroactively will question the constitutionality
of the new law. Any mechanic who might rely extensively should be in-
formed of this possibility. Justice Rehnquist's opinion for the majority in
the 1982 United States Supreme Court case of United States v. Security
Industrial Bank is a good starting point for analysis. Justice Rehnquist
indicates that bankruptcy law amendments allowing debtors to avoid cer-
tain prior perfected liens" would pose serious constitutional questions if
retroactively applied." His decision emphasizes accepted dogma that, ab-

90. 1985 Ga. Laws 1107, 1109 (codified at O.C.G.A. § 11-9-310(2) (Michie Supp. 1985)).
91. Newton Ford Tractor Co. v. J.I. Case Credit Corp., 163 Ga. App. 497, 294 S.E.2d 723

(1982).
92. See O.C.G.A. § 11-9-402(4) (Michie Supp. 1985).
93. See id. § 11-9-402(2) (Michie Supp. 1985). The author is unaware of authority that

the filing of an ineffective amendment destroys the effectiveness of the original financing
statement. Georgia lawyers should consider this possibility, however, before advising credi-
tors to file amendments signed by the creditor that particularly describe the collateral.

94. 459 U.S. 70 (1982).
95. 11 U.S.C. § 522(f) (1982).
96. 459 U.S. at 82.
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sent a pressing emergency, government cannot destroy property rights
without compensation. This rule is probably inapplicable to the new
Georgia legislation, however, since the efforts of the mechanic sup-
planting the prior perfected creditor presumably increase the value of the
collateral sufficiently to account for the fee charged and the superior lien
imposed. Hence, there may be no significant impairment of the prior per-
fected creditor's property right. The new legislation merely regulates
property interests and does not destroy them.

B. Usury

Usury law is so tedious that the author is pleased to report a paucity of
noteworthy survey period developments in that area. The explanation for
this lack of activity does not lie in lesser volumes of credit, defaults, and
consequent litigation. Rather, the federal government and the Georgia
legislature have removed so many usury defenses and limitations in re-
cent years that usury issues simply are not arising.

The trend toward lifting usury restraints continued during this survey
period with the legislature amending the Motor Vehicle Sales Finance Act
(MVSFA)7 that allows the parties to agree to any finance charge when
the 'amount financed' is greater than $5,000.9 The term 'amount fi-
nanced' is not defined in the MVSFA. That term was used by the legisla-
ture in the 1982 amendments to the Secondary Security Deed Act
(SSDA)." Even though the SSDA was repealed in 1983,100 presumably
the Georgia legislature still intends the SSDA's definition of 'amount fi-
nanced.' The term is defined by reference to the Federal Truth in Lend-
ing Act.101

This latest legislative effort does little to dispel the lawyer's sensible
fear of advising clients in the bewildering area of usury law. Lawyers take
some comfort in the knowledge that good faith reliance upon interpreta-
tions by the appellate courts or rules and regulations duly promulgated
by the Industrial Loan Commissioner is a defense to alleged violations of
the Industrial Loan Act.102 According to the court of appeals panel decid-
ing Aetna Finance Co. v. Brown,10 3 however, proof of submission of pro-

97. O.C.G.A. § 10-1-30 to -38 (Michie 1982 & Supp. 1985) (as limited by O.C.G.A. § 7-4-
3 (Michie Supp. 1985)).

98. O.C.G.A. § 10-1-33(d) (Michie 1982 & Supp. 1985).
99. See 1982 Ga. Laws 488.

100. 1983 Ga. Laws 1146.
101. For a discussion of the ambiguities of the SSDA definition of 'amount financed,' see

Marshall, Commercial Law, Annual Survey of Georgia Law, 34 MERcER L. REv. 31, 32 n.4
(1982).

102. O.C.G.A. § 7-3-29(f) (Michie 1982).
103. 173 Ga. App. 537, 323 S.E.2d 720 (1984).
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posed contracts for the review and approval of the Industrial Loan Com-
missioner will not support a good faith defense. This review is outside the
scope of the commissioner's rule and regulation promulgating authority.
The lawyer will have to muddle through the statute, decisions, rules, and
regulations without the shelter of a protective imprimatur from the
commissioner.


