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Georgia's appellate courts and the General Assembly focused signifi-
cant attention on the law of business associations during this survey pe-
riod. In addition, the Uniform Partnership Act, adopted by the General
Assembly in 19841 and revised in 1985,/ became effective on April 1, 1985.
Appellate decisions and legislative enactments related to corporation,
partnership, and agency law are reviewed below.

I. CORPORATIONS

A. Piercing the Corporate Veil

The Georgia Court of Appeals had several opportunities during the sur-

* Partner in the firm of Greene, Buckley, DeRieux & Jones, Atlanta, Georgia. DePauw
University (B.A., 1958); Duke University School of Law (J.D., 1961). Coauthor, C. McQuEEN

& P. BOWMAN II, CORPORATIONS--FORMATION: THE LAW IN GEORGIA (Harrison 1980); Coau-
thor, C. MCQUEEN & J. CREsTOL, FEDERAL TAX AsPEcTs OF BANKRUPTCY (Shepard's McGraw-
Hill 1984). Member, State Bars of Georgia and Indiana.

** Associate in the firm of Greene, Buckley, DeRieux & Jones, Atlanta, Georgia. Duke
University (A.B., 1970); University of North Carolina at Greensboro (M. Ed., 1978); Univer-
sity of North Carolina at Chapel Hill School of Law (J.D. with honors, 1982); Managing
Editor, North Carolina Law Review, 1981-1982. Member, State Bar of Georgia.

1. 1984 Ga. Laws 1439 (codified at O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1984)).
2. 1985 Ga. Laws 1436 (codified at various parts of O.C.G.A. tit. 14, ch. 8 (Michie Supp.

1985)).
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vey period to apply the doctrine of piercing the corporate veil. Uniformly,
panels of the court reiterated the principle that whenever shareholders
utilize a corporate entity as a 'mere instrumentality' or 'alter ego,' pierc-
ing the corporate veil will be allowed, especially to promote justice or de-
ter fraud.

In Avanti Group (USA), Ltd. v. Hart, Schaffner & Marx," the court
addressed piercing the corporate veil in an unusual context, namely the
question of personal jurisdiction over foreign corporations not authorized
to do business in Georgia. Plaintiff Avanti sued defendant Hart, Schaff-
ner & Marx (HS&M), a foreign corporation not authorized to do business
in Georgia, and two of HS&M's subsidiaries, both Georgia corporations.'
The trial court denied HS&M's motion to dismiss for lack of personal
jurisdiction, finding sufficient evidence to authorize piercing the corporate
veil between HS&M and its Georgia subsidiaries. HS&M appealed.'

The court of appeals observed that Avanti had produced evidence
tending to show that HS&M owned all of the stock of its two Georgia
subsidiaries; that HS&M and its Georgia corporations shared common of-
ficers and directors; that HS&M treated the property of its Georgia sub-
sidiaries as its own; and that HS&M controlled the decisions of the exec-
utives of its subsidiaries, acting in its own best interests. The jury
decides whether the particular circumstances justify disregarding the cor-
porate entity, and consequently, the court upheld the trial judge's denial
of HS&M's motion to dismiss. "If the jury [should find] that HS&M and
[its Georgia subsidiaries] are alter egos, then HS&M would be transacting
business within the state and personal jurisdiction would attach.' 7

In three other cases, the court of appeals reviewed the evidence to de-
termine whether the shareholder-defendants had treated their corpora-
tions as 'mere instrumentalities' or 'alter egos.' In B.J. Howard Corp. v.
Skinner, Wilson & Strickland,s the court observed:

There was evidence ... that [defendant] Howard ... did not treat the
B.J. Howard Corporation and the other Howard-controlled corporations
as separate entities, but that he treated his various business and personal
interests together. Howard merged the financial dealings of a California-
based corporation with those of the B.J. Howard Corporation in Georgia,
and he transferred funds among the various corporations which he con-
trolled. He closed the office of the California corporation without holding

3. 173 Ga. App. 831, 328 S.E.2d 433 (1985).
4. By the time of suit, HSM had sold one of its subsidiaries. Id. at 832, 328 S.E.2d at

434.
5. Id.
6. Id. at 834, 328 S.E.2d at 435-36.
7. Id. at 834, 328 S.E.2d at 436.
8. 172 Ga. App. 180, 322 S.E.2d 306 (1984).
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a directors' meeting or obtaining the prior consent of any other persons
involved. Additionally, there was testimony that Howard used corporate
funds to pay personal debts, and that he paid by personal check a bill
that was sent to the B.J. Howard Corporation for legal services per-
formed for a partnership in which he held an interest as an individual.
The foregoing evidence amply supported a charge on the alter ego theory
of piercing the corporate veil, and provided a sufficient basis for the jury
to find that the corporate veil had been pierced.

The court applied a similar line of reasoning in Abbott Foods, Inc. v.

Elberton Poultry Co.1 0 Defendant used corporate funds to make loan in-
surance payments on his personal automobile and allegedly operated the
corporation without a functioning board of directors and without execut-
ing written instruments evidencing his indebtedness to the corporation.1 1

In Stillman v. Tempo Carpets, Inc. '12 the court of appeals indicated
that if a plaintiff fails to show that the defendant commingled his prop-
erty, business, or personal affairs with those of the corporation, or fails to
demonstrate "that the corporate entity was a mere instrumentality for
transacting personal affairs or defrauding others,"' then it is error for the
trial judge to charge the jury on the alter ego doctrine.1

4

In Hogan v. Mayor & Aldermen," the court of appeals refused to adopt
the concept of the 'reverse pierce,' by which an 'insider' is allowed to
pierce the corporate veil from within the corporation. In this case, plain-
tiff was cited for traffic violations while driving a company car. The next
day, while a Savannah police officer was transporting plaintiff to his com-
pany car, the police car in which plaintiff was riding was involved in a
collision with an uninsured motorist."

Plaintiff and his wife sued numerous defendants, including Royal In-

surance Company of America, which provided the uninsured motorist
coverage for the company automobile that plaintiff was driving at the
time of his arrest. The insurer counterclaimed and sought a declaratory
judgment contending that its policy did not cover plaintiff, who was not
named as an insured under the terms of the policy. The trial court
granted summary judgment in favor of the defendant-insurance company,
and plaintiff appealed.

1
7

The court of appeals rejected plaintiff's argument that the concept of

9. Id. at 181-82, 322 S.E.2d at 307-08.
10. 173 Ga. App. 672, 327 S.E.2d 751 (1985).
11. Id. at 673, 327 S.E.2d at 752.
12. 174 Ga. App. 66, 329 S.E.2d 197 (1985).
13. Id. at 67, 329 S.E.2d at 198.
14. Id.
15. 171 Ga. App. 671, 320 S.E.2d 555 (1984).
16. Id. at 671, 320 S.E.2d at 556.
17. Id. at 671-72, 320 S.E.2d at 556-57.
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piercing the corporate veil should be applied and refused to disregard the
corporate entity in order to view plaintiff as the named insured. The
court pointed out that it had found no authority under Georgia law, and
plaintiff had cited none, for the proposition that plaintiff should be al-
lowed, as an insider, to pierce the corporate veil.1 Noting that the ques-
tion of piercing the corporate veil depends upon the particular circum-
stances of each case, the court observed that there was no evidence of any
abuse of the corporate form by plaintiff and, therefore, no issue about
piercing the corporate veil. 9

Finally, the court distinguished Roepke v. Western National Mutual
Insurance Co.,' 0 in which the Supreme Court of Minnesota authorized
the 'reverse pierce' to allow recovery in a somewhat similar fact situation.
The court noted that in Roephe there was evidence of abuse of the corpo-
rate form because the shareholder had treated corporate vehicles as his
own and used them for family purposes. In addition, the court questioned
the reasoning of Roepke:

[I]t alters the contract between the corporation and the insurer and may
be predicated upon a somewhat different perception of the concept of
'piercing the corporate veil' than has been applied in Georgia. Any
change in insurance law so as to produce the result in Roepke ... should
arise in the legislature and not in this court."

B. Shareholder and Employment Agreements

In Foster v. Nix,"2 the court of appeals construed an indemnity agree-
ment arising from the incorporation of a business. Gerald Nix, Eugene
Boyd, and Wayne Foster decided to purchase a motorcycle and marine
business, and the three agreed to form a corporation, NaBaF, Inc.
(NaBaF). Boyd ultimately withdrew from the arrangement, and the other
two agreed that Nix, as financial backer, would own fifty-one percent of
the stock, and Foster, who was to manage the business, would receive
forty-nine percent of the stock.2

Prior to incorporating the business, Nix borrowed $30,000 from the
First National Bank of Habersham County to obtain earnest money with
which NaBaF could obtain the motorcycle and marine business of Reeves
Hardware and Furniture. On October 7, 1974, Nix borrowed $150,000
from the same bank, executing a promissory note as "Dr. E. Gerald Nix

18. Id. at 673, 320 S.E.2d at 558.
19. Id. at 673, 320 S.E.2d at 557-58.
20. 302 N.W.2d 350 (Minn. 1981).
21. 171 Ga. App. at 674, 320 S.E.2d at 558.
22. 173 Ga. App. 720, 327 S.E.2d 833 (1985).
23. Id. at 720-21, 327 S.E.2d at 834.
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d/b/a NaBaF," and the loan proceeds were deposited in a bank account
under Nix's name "d/b/a NaBaF."24 This account ultimately became the
corporate account. Foster and Nix each wrote checks on the account with
Nix paying off the $30,000 note, and Foster paying more than $100,000 to
Reeves Hardware for inventory and equipment.

These payments were made pursuant to a sales agreement entered into
between Nix and Reeves Hardware on October 10, 1974. The details of
the agreement were more fully spelled out in a subsequent 'agreement for
sale of businesses' between Reeves Hardware and NaBaF, Inc., dated Oc-
tober 31, 1974, and referenced in the October 10 agreement.25

On October 31, 1974 (the date on which NaBaF was incorporated), Nix,
Foster, and Foster's wife entered into an indemnification agreement
which recited that the Fosters desired that NaBaF obtain a $150,000 loan
from the bank; that the bank refused to make the loan without Nix's
personal guaranty; and that Nix was unwilling to execute the guaranty
unless the Fosters entered into the indemnification agreement. The agree-
ment further provided that in consideration of Nix's personal guaranty of
the $150,000 loan made by the bank to NaBaF, the Fosters agreed to hold
Nix harmless from "'any and all liability and/or claims and/or damages
and/or expenses (including attorney's fees) and/or losses that [Nix) may
sustain, or become liable or answerable for, or shall pay, upon or in conse-
quence of, such loan guaranty, or any renewal or extension thereof

On November 10, 1974, NaBaF executed a $150,000 promissory note in
favor of the bank, secured by Nix's property (which had been used to
secure his earlier $150,000 note) and the corporation's equipment and in-
ventory. The note was executed by Nix as president of NaBaF and Foster
as secretary. Typed on the top of the note were the words, "'replaces
note of Dr. E. Gerald Nix, d/b/a NaBaF dated October 7, 1974.' ",f Nix
executed a guaranty of the note. At some point, the $150,000 promissory
note of October 7, 1974, given by Nix in his individual capacity was
marked, "'This loan replaced this 5th day of April, 1975 by loan to
NaBaF, Inc. This is not a paid nor cancelled loan.' ""

On October 4, 1975, NaBaF executed another promissory note in favor
of the bank in the amount of $150,000. This note was secured by Nix's
property previously listed in the other two $150,000 notes plus NaBaF's
inventory and equipment. "This note was listed as 'renewal' and under

24. Id. at 721, 327 S.E.2d at 834.
25. Id.
26. Id. at 721-22, 327 S.E.2d at 835.
27. Id. at 722, 327 S.E.2d at 835.
28. Id.
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'cash proceeds' referred to 'R#23999' the customer number of Nix's Octo-
ber 7, 1974, $150,000 promissory note."'g The note was executed by Nix
as president of NaBaF and Foster as secretary. Nix personally guaranteed
the note. The business ultimately failed, and Foster and his wife were
removed from the board of directors. NaBaF sold its business and assets
to Nix for approximately $73,000, the listed value of its inventory, equip-
ment, and partsso

In April of 1978, the bank notified Nix that the October 4, 1975 note
was in default and demanded that he pay the note as personal guarantor.
Nix paid the balance of the note and sought repayment from Foster and
his wife under the indemnification agreement, and when they refused, he
filed suit against them.3 1

The defendants argued that the two $150,000 notes, executed on No-
vember 10, 1974 and October 4, 1975, were not covered by the indemnifi-
cation agreement because there was no sum placed with the corporation
as borrower. The court of appeals chose to treat the transactions of the
parties prior to the incorporation of NaBaF as those of a partnership.
The court noted that if NaBaF lawfully acquired the partnership prop-
erty, it would not be liable for the partnership's debts unless it so agreed
in writing or received the consideration for which the debt was incurred. 2

The court also observed that even when corporate officers exceed their
authority, if the corporation received a valuable benefit, a ratification of
the officers' unauthorized acts could occur.32

The court pointed out that NaBaF obtained its operating inventory
and assets with the proceeds of the first $150,000 note, pledged these as-
sets as collateral on the second $150,000 note (which replaced the first
note), and replaced the second note with the third $150,000 note. NaBaF
made payments on the third note for two years before defaulting, during
which time defendants were directors and employees of the corporation.
"As such they are in no position to assert that the corporation did not
observe all the technical formalities of memorializing the assumption of
indebtedness and must be considered knowledgeable as to the history and
utilization of the proceeds of the loan."''

In addition, the court cited precedent for the presumption that when
partners transfer partnership assets into a solvent corporation, it is in-

29. Id. at 723, 327 S.E.2d at 836.
30. Id.
31. Id.
32. Id. at 725, 327 S.E.2d at 837.
33. Id. at 725, 327 S.E.2d at 837 (citing Bludwine Bottling Co. v. Crown Cork & Seal Co.,

14 Ga. App. 285, 80 S.E. 853 (1914) and Builders Homes v. Wallace Pump & Supply Co.,
128 Ga. App. 779, 197 S.E.2d 839 (1973)).

34. 173 Ga. App. at 725-26, 327 S.E.2d at 838.
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tended that the corporation accept the assets burdened by any debts
owed to the partners by the partnership.3 The court then concluded that
there was sufficient evidence to find a loan to NaBaF within the meaning
of the indemnity agreement 8

The Fosters contended that Nix was not liable as a guarantor of the
notes, but was instead a surety. Under this theory, Nix's obligation on the
second and third $150,000 notes was primary, not secondary, and thus the
indemnity obligations of the Fosters were not triggered. 3

7 The court dis-
missed this argument, pointing out that the "obvious purpose of the in-
demnity agreement was to insure that Nix would not suffer a financial
loss as a result of entering into an agreement with the bank guaranteeing
that the balance owed on the note would be paid. '38 Nix entered into the
agreement, paid the balance, and the bank proceeded against him on the
basis of his guaranty. Therefore, the transactions came within the inten-
tions of the parties to the indemnity agreement9

Finally, defendants claimed that Nix's failure to assert a justifiable de-
fense to the bank's claim released them as indemnitors. Recognizing that
"no indemnification may be recovered if the party had a defense which
would have defeated the action but failed to assert it,"'0 the court ob-
served that the evidence "in no way demanded a finding that there was a
defense which would have defeated the claim. In such circumstances, the
jury was authorized to find, as they did, that the right to indemnification
had not been lost.""

In Computer Maintenance Corp. v. TilleyP2 the court of appeals was
faced with interpreting two inconsistent agreements dealing with plain-
tiff's role as employee, shareholder, officer, and director of defendant,
Computer Maintenance Corporation (CMC). Under the first document
(the May agreement), plaintiff Horton was to be employed by the corpo-
ration for three years at an annual salary of $36,000 and was to become a
director.' The May agreement provided that if CMC terminated Hor-
ton's employment prematurely, he was to receive all payments that would
otherwise have been made to him if his employment had not been termi-
nated. Additionally, Horton was to purchase 100,000 shares of CMC stock
at twenty cents per share, paying CMC $10,000 for 50,000 shares immedi-

35. Id. at 726, 327 S.E.2d at 838 (citing Jones v. J.S.H. Co., 199 Ga. 755, 35 S.E.2d 288
(1945)).

36. 173 Ga. App. at 726, 327 S.E.2d at 838.
37. Id.
38. Id. at 726-27, 327 S.E.2d at 838.
39. Id. at 727, 327 S.E.2d at 838.
40. Id. at 727, 327 S.E.2d at 839.
41. Id.
42. 172 Ga. App. 220, 322 S.E.2d 533 (1984).
43. Id. at 220, 322 S.E.2d at 535.
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ately, with the remaining 50,000 shares to be purchased in installments
over a twenty month period. CMC and its shareholders were to revalue
the stock to a par value of twenty cents per share. Finally, Horton was to
enter into a stock buy-sell agreement similar to one previously executed
by other CMC shareholders. 4

4

After signing the May agreement, "Horton became a signatory to the
buy-sell agreement that was already in force among the other sharehold-
ers. He also executed a certificate of agreed value that set the value of
CMC stock at ten cents per share (the July agreement). 45 The May agree-
ment, which purported to be a contract among Horton, CMC, and four
other shareholders, was executed on behalf of CMC by its president, al-
though the document did not indicate that he signed in his official capac-
ity. The corporate seal was affixed, but the president's signature was not
attested by the secretary or any other officer. Finally, only two of the four
other shareholders signed the document.4'

Horton's employment by CMC was terminated less than a year after
the May agreement was signed, and CMC tried to repurchase Horton's
stock for ten cents per share, in accordance with the July agreement. Hor-
ton refused, contending that the May agreement controlled and the price
of his stock upon repurchase should be twenty cents per share." Horton
sued, characterizing his action as a shareholder's derivative action as well
as an individual action. He alleged that CMC had breached the May
agreement and that the other defendants (the officers and directors) had
committed acts of waste and mismanagement. Defendants counter-
claimed, seeking to enforce the July agreement and to recover expenses of
litigation on the ground that Horton had brought the shareholder's deriv-
ative suit without reasonable cause. 4'

The trial court granted defendants summary judgment with respect to
their counterclaim to enforce the July agreement and with respect to the
shareholder derivative aspects of Horton's complaint. The trial judge de-
nied Horton's motion for summary judgment with respect to the allega-
tion of breach of contract by CMC, and Horton appealed.'

With respect to the breach of contract claim, the court of appeals re-
viewed the execution of the May agreement, noting that the corporate
signature requirements of section 14-2-450 of the Official Code of Georgia
Annotated had not been met. In addition, there was uncontroverted evi-

44. Id.
45. Id.
46. Id. at 221, 322 S.E.2d at 536.
47. Id. at 220-21, 322 S.E.2d at 535-36.
48. Id.
49. Id. at 221, 322 S.E.2d at 536.
50. Id. (citing O.C.G.A. § 14-2-4 (Michie 1982)).
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dence that the May agreement was not within the scope of CMC's ordi-
nary business and that the president was not authorized to act on behalf
of CMC without the consent of all shareholders. The court held that the
lack of consent was apparent on the face of the May agreement inasmuch
as only half of the shareholders signed the agreement." Furthermore, the
court noted that a contract which is to be executed by multiple parties is
not valid and binding without the signatures of all of the parties. Hence,
"it cannot be said as a matter of law that the signatures which appear on
the document were sufficient to establish a binding contract. 62

Horton contended that the May agreement was ratified by perform-
ance, but the court noted that there was also evidence that the parties
performed not pursuant to the May agreement, but in accord with subse-
quent oral arrangements. In view of the conflict in the evidence, the issue
of the enforceability of the May agreement was for the jury, and, there-
fore, the court of appeals upheld the trial judge's denial of Horton's mo-
tion for summary judgment for breach of contract.5

The court then examined Horton's contention that the trial judge erred
in finding that the parties mutually had departed from some of the terms
of the May agreement. After reviewing the facts, the court concluded that
with respect to Horton's salary, his purchase of stock, and the revaluation
of the par value of CMC shares, there had been a mutual departure from
the terms of the May agreement."

The trial judge ruled that the parties had reached an accord and satis-
faction regarding the buy-sell provisions of the May agreement.5 The
court of appeals reviewed the evidence, concluding that because Horton
purchased 100,000 shares of CMC stock at ten cents per share and re-
ceived all of the shares immediately, his receipt of the stock sooner than
originally contemplated by the May agreement was sufficient considera-
tion to support the July agreement and to constitute an accord and satis-
faction with respect to the May agreement's buy-sell features." The court
of appeals noted that its rulings regarding mutual departure and accord
and satisfaction covered only a portion of the May agreement, and the
enforceability of the remaining aspects of the May agreement was a mat-
ter for jury determination.5 7

With respect to the shareholder's derivative aspects of the suit, the
court upheld the trial judge's determination that Horton lacked standing

51. 172 Ga. App. at 221-22, 322 S.E.2d at 536.
52. Id. at 222, 322 S.E.2d at 536.
53. Id.
54. Id. at 222-23, 322 S.E.2d at 537.
55. Id. at 224, 322 S.E.2d at 538.
56. Id. at 224-25, 322 S.E.2d at 538.
57. Id. at 225, 322 S.E.2d at 539.
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to bring a derivative action. When Horton refused defendant's offer to
buy back his shares, they paid the purchase price of the stock into the
court registry. The trial court ruled that Horton's refusal to resell his
stock was wrongful and, therefore, his status as a CMC shareholder ter-
minated on the date on which defendants had tendered the purchase
price to him.8

Because Horton lacked standing to bring a derivative action, the court
of appeals held that "it cannot be said as a matter of law that he insti-
tuted the suit with reasonable cause." 59 Therefore, the trial court cor-
rectly denied Horton's motion for summary judgment with regard to de-
fendant's claim for expenses incurred in defense of the lawsuit pursuant
to section 14-2-123(f) of the Official Code of Georgia Annotated."

C. Liability for Corporate Debt

In Benbow v. Wiggin,61 defendants, who were the sole shareholders of
Atlanta Imported Auto Parts, Inc. (AIAP), sold the assets of the corpora-
tion. In the sale agreement, defendants stated that "there are no unpaid
bills of any nature, either for inventory and merchandise or for labor on
[sic] materials .... ,,6" Plaintiff, who had been employed by the corpora-
tion and allegedly was owed back pay at the time of the sale of the assets,
contended in his complaint that defendants' averment in the sale agree-
ment with respect to unpaid bills constituted false swearing in violation
of Official Code of Georgia Annotated section 16-10-71.1

In their answers, defendants admitted only that they were the sole
shareholders of AIAP and that they had sold the assets of the corpora-
tion. Subsequently, they moved for judgment on the pleadings on the
ground that plaintiff had no private right of action in connection with
their alleged violation of the criminal false swearing statute. The trial
court granted defendants' motion, and plaintiff appealed."

Observing that the granting of a judgment on the pleadings is justified
only if the pleadings affirmatively show that no claim in fact exists, the
court of appeals pointed out that stockholders may be held liable when
they appropriate corporate assets to their individual use leaving no other
assets by which the corporation may pay its debts. To support this cause
of action, the plaintiff must demonstrate the existence of a judgment

58. Id. at 225-26, 322 S.E.2d at 539.
59. Id. at 226, 322 S.E.2d at 539.
60. Id. (citing O.C.G.A. § 14-2-123(f) (Michie 1982)).
61. 173 Ga. App. 336, 326 S.E.2d 538 (1985).
62. Id.
63. Id. (citing O.C.G.A. § 16-10-71 (Michie 1982)).
64. 173 Ga. App. at 336, 326 S.E.2d at 538-39.
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against the corporation and a return of nulla bona on the execution."
Inasmuch as plaintiff had alleged in his complaint that his efforts to col-
lect a judgment against the corporation had been impeded by defendants,
the court concluded that plaintiff's complaint stated "a cognizable civil
claim for the fraudulent transfer of corporate assets, . . . which fraudu-
lent transfer was, under the specific circumstances, accomplished by [de-
fendants'] violation of the criminal law regarding false swearing." 6 The
court therefore reversed the grant of defendants' motion for judgment on
the pleadings.

6 7

The court of appeals examined the applicability of the Statute of
Frauds to an alleged guaranty agreement in Schroeder v. Hunter Doug-
las, Inc." In that case, Crown Aluminum Industries (Crown), which was
subsequently acquired by plaintiff Hunter Douglas, Inc., manufactured
and sold aluminum products. Crown extended credit to Superior Dis-
count Materials Corporation (Superior), a corporation established as the
buying agent for Delta Discount Corporation (Delta). Defendant Schroe-
der was president of both Superior and Delta."

Following Crown's extension of credit to Superior, a guaranty was exe-
cuted which read, "TO: CROWN ALUMINUM INDUSTRIES
FROM: DELTA DISCOUNT I, Vern Schroeder of Delta Discount,
guaranty [sic] payment of any and all materials billed to Superior Dis-
count Material Corporation. [Signed] Vern Schroeder." '  Plaintiff
brought an action on the open account against Superior and Schroeder to
recover the balance due for goods sold and delivered to Superior. At trial
the jury found for plaintiff. Defendant Schroeder, who was held individu-
ally liable for Superior's debt pursuant to the alleged guaranty, appealed,
asserting that the guaranty was unenforceable under the Statute of
Frauds because the amount owed by Superior and the terms of payment
were missing from the document.7 1

The court of appeals noted that in order to satisfy the Statute of
Frauds, "the writing relied upon as a guaranty must, either in itself or in
connection with other writings, identify the debt which is the-gubject of
the promise, indicate knowledge of both the amount promised to be paid
and the time the debt becomes due, and show who is the promisee as well

65. Id. at 336, 326 S.E.2d at 539 (citing Emhart Corp. v. McLarty, 226 Ga. 621, 176
S.E.2d 698 (1970)).

66. 173 Ga. App. at 337, 326 S.E.2d at 539.
67. Id.
68. 172 Ga. App. 897, 324 S.E.2d 746 (1984).
69. Id. at 898, 324 S.E.2d at 747.
70. Id. at 898, 324 S.E.2d at 748.
71. Id. at 898, 324 S.E.2d at 747.
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as the promisor."' 7
2 Viewing the agreement in question, the court noted

that there was a clear statement of the agreement and identification of
the subject matter of the debt as well as the promisee and the promisor.
With respect to the other requirements of the guaranty, the court noted
that plaintiff had "introduced invoices which established the exact mater-
ials purchased by Superior from Crown or [plaintiff] Hunter Douglas, the
amount owed for those purchases, and the term of indebtedness on the
open account. '73 Consequently, plaintiff had met its obligation with re-
spect to the Statute of Frauds.

To defendant's argument that the guaranty was unenforceable because
the amount owed by Superior was missing from the document, the court
replied that the exact amount of an open account debt may not be deter-
minable at the time of the execution of the guaranty and often must be
established by subsequent documentation.7 ' The jury was entitled to
make the logical connection between the guaranty and the invoices for
materials subsequently purchased. Therefore, the court of appeals upheld
the trial judge's determination that the Statute of Frauds did not apply
to exclude the guaranty."5

D. Derivative Actions

The court of appeals dealt with several shareholder derivative actions
during the survey period. One case, Computer Maintenance Corp. v. Til-
ley,"7 is discussed in Section B above.

Shareholders maintaining derivative actions usually are not allowed to
recover directly; instead, their recovery accrues to the benefit of the cor-
poration. An exception to this rule was recognized in 1982 in Thomas v.
Dickson,7 7 in which the court of appeals allowed a shareholder to recover
directly when "'to allow the corporation to retain the proceeds of the
judgment would actually benefit the parties who were guilty of the very
misconduct which gave rise to the action.' "' Another exception is statu-
tory, appearing at section 14-2-123(e) of the Official Code of Georgia An-
notated,7 9 which allows a successful plaintiff shareholder to recover costs
and attorney's fees as a result of a derivative action.

72. Id. at 898, 324 S.E.2d at 748 (citing Caldweli v. Rogers, 140 Ga. App. 231, 230 S.E.2d
368 (1976) and other cases).

73. 172 Ga. App. at 898, 324 S.E.2d at 748.
74. Id. at 899, 324 S.E.2d at 748.
75. Id.
76. 172 Ga. App. 220, 322 S.E.2d 533 (1984). See supra text accompanying notes 42-60.
77. 162 Ga. App. 569, 291 S.E.2d 747 (1982).
78. 162 Ga. App. at 571, 291 S.E.2d at 749 (quoting Davis v. Ben O'Callaghan Co., 238

Ga. 218, 222, 232 S.E.2d 53, 56 (1977)).
79. O.C.G.A. § 14-2-123(e) (Midhie 1982).
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In Grizzard v. Petkas,80 a successful minority shareholder in a deriva-
tive action was awarded attorney's fees and expenses against a corporate
officer. On appeal, defendant contended that under section 14-2-123(e),
costs and attorney's fees could not be assessed against corporate officers
directly responsible for the misconduct giving rise to the action, but in-
stead must be assessed against the injured corporation and paid out of
the verdict fund awarded to the corporation."

The court of appeals cited Pickett v. Paine,82 in which the Supreme
Court of Georgia stated that although "'[als a general rule, . .. com-
plaining shareholders will not be allowed to recover directly . .. [t]he
Georgia Business Corporation Act, Code Ann. section 22-615(d), [now Of-
ficial Code of Georgia Annotated section 14-2-123(e)] excepts in this re-
gard only costs and attorney fees as may be incurred by the minority
shareholder as a result of the derivative action.' ,,8 Without discussing
the concept of paying attorney's fees and expenses out of the verdict fund
awarded the corporation, the court of appeals concluded that a share-
holder is entitled to recover costs and attorney's fees directly from the
corporate officer responsible for the misconduct that gave rise to the de-
rivative action."

The importance of considering whether to bring a derivative action as a
counterclaim was demonstrated in Medlin v. Carpenter." Plaintiff Med-
lin, a minority shareholder and former employee of defendant Globe Con-
tinental Corporation (Globe), filed a multicount suit against Globe and
defendant Carpenter, who was Globe's president, chairman of the board,
and majority shareholder. Prior to the filing of Medlin's action, Globe had
sued Medlin to recover monies allegedly due from Medlin's employee re-
ceivable account. Medlin counterclaimed, alleging that he was entitled to
a bonus of at least $150,000. Globe was granted summary judgment with
respect to portions of the first suit, including Medlin's counterclaim."

With regard to the second suit, the trial court granted summary judg-
ment to defendants concerning several counts of Medlin's complaint, and
Medlin appealed. The court of appeals agreed, ruling that certain of Med-
lin's allegations in the second suit should have been asserted by way of
counterclaim in the first suit.87 Among other things, the court of appeals

80. 173 Ga. App. 629, 327 S.E.2d 514 (1985).
81. Id. at 630, 327 S.E.2d at 515.
82. 230 Ga. 786, 199 S.E.2d 223 (1973).
83. 173 Ga. App. at 630, 327 S.E.2d at 515 (quoting Pickett v. Paine, 230 Ga. 786, 790,

199 S.E.2d 223, 227 (1973)) (emphasis added by the court).
84. 173 Ga. App. at 630, 327 S.E.2d at 515.
85. 174 Ga. App. 50, 329 S.E.2d 159 (1985).
86. Id. at 50-51, 329 S.E.2d at 162.
87. Id. at 51, 329 S.E.2d at 163.
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considered Medlin's contention that summary judgment was inappropri-
ate with respect to his allegation of wrongful acts on the part of Carpen-
ter in using Globe to employ relatives and friends and then paying them
unreasonable sums, thereby reducing the value of Medlin's stock. The
court held that plaintiff's claim for misapplication or misappropriation of
corporate funds should have been brought as a derivative action rather
than as a direct claim."' In that regard, the court of appeals ruled that
"inasmuch as derivative claims may be considered in one lawsuit with
direct claims against a corporation,"'8 plaintiff's derivative claim should
have been brought by counterclaim in the prior litigation. Therefore, the
court of appeals upheld the granting of summary judgment with respect
to this portion of Medlin's complaint.90

E. Liability of a Foreign Corporation's Directors

According to section 14-2-153(a)(1)(C) of the Official Code of Georgia
Annotated,9' an action may be brought on behalf of a corporation against
one or more of its directors or officers to procure an accounting by the
defendant for his or her conduct or to obtain other relief in connection
with the appropriation of any business opportunity of the corporation."
This action may be brought by the corporation itself, among other par-
ties.8 3 In Miller & Meier & Associates v. Diedrich,' plaintiff (a foreign
corporation certified to transact business in Georgia by the Secretary of
State pursuant to Official Code of Georgia Annotated section 14-2-310),15
brought an action under section 14-2-153(a)(1)(C), alleging that defen-
dant Diedrich had appropriated plaintiff's business opportunities. Follow-
ing a jury verdict in favor of plaintiff, the trial court granted defendant's
motion for directed verdict, which was treated by the court of appeals as
a judgment notwithstanding the verdict. One of the grounds for the trial
court's granting of the judgment notwithstanding the verdict was that
section 14-2-153 does not apply to the Georgia directors of foreign corpo-
rations, including those foreign corporations that have procured certifi-
cates of authority to transact business within the state."

The court of appeals noted that an action under section 14-2-
153(a)(1)(C) may be brought by the corporation of which the defendant is

88. Id. at 52-53, 329 S.E.2d at 163.
89. Id. at 53, 329 S.E.2d at 164.
90. Id.
91. O.C.G.A. § 14-2-153(a)(1)(C) (Michie 1982).
92. Id.
93. Id. § 14-2-153(b) (Michie 1982).
94. 174 Ga. App. 249, 329 S.E.2d 918 (1985).
95. O.C.G.A. § 14-2-310 (Michie 1982).
96. 174 Ga. App. at 251, 329 S.E.2d at 922.
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a director. The term 'corporation' is defined by Official Code of Georgia
Annotated section 14-2-2(5) " as excluding 'a foreign corporation." 8 Thus,
if the statutory definition of 'corporation' were applied literally, a foreign
corporation would not be entitled to sue its own directors under section
14-2-153.

The court of appeals apparently perceived that the General Assembly
never intended this result and reached what is undoubtedly a correct de-
cision. The court observed, "[a]lIthough the definition of 'corporation' ex-
cludes 'foreign corporation,' it does not expressly exclude foreign corpora-
tions authorized by certificate to transact business in Georgia. Nor does
the definition of 'foreign corporations' expressly include those which are
certificated."" The court also noted the absence in the Code of a "sepa-
rate definition for a foreign corporation which has obtained a certificate
of authority."100

The court then moved to a more logical basis for its conclusion, namely
Official Code of Georgia Annotated section 14-2-311,101 which sets forth
powers and duties. of foreign corporations authorized to do business in
Georgia. Under that statute, foreign corporations enjoy the same rights
and privileges of domestic corporations. Inasmuch as each domestic cor-
poration has the right to bring an action against its directors for breach of
fiduciary duties, and "[lIegal authority to bring an action is a 'right,' "o102

then foreign corporations authorized to do business in Georgia would en-
joy the same right under section 14-2-311. Having found a statutory basis
for plaintiff's action, the court concluded that it was unnecessary to ad-
dress whether there exists a common law right of action.10 3

F. Corporation by Estoppel

In Goodwyne v. Moore,104 plaintiffs sued Goodwyne, seeking to recover
principal, interest, and attorney's fees due on two promissory notes. De-
fendant was granted summary judgment on the second note that was not
appealed. With respect to the first note, which was signed "C&N Indus-
tries, Inc., By Charles Goodwyne, Pres.,"105 defendant denied any individ-
ual liability at trial and raised the defense of corporation by estoppel.

97. O.C.G.A. § 14-2-2(5) (Michie 1982).
98. Id.
99. 174 Ga. App. at 251, 329 S.E.2d at 922.

100. Id.
101. O.C.G.A. § 14-2-311 (Michie 1982) and the accompanying comment.
102. 174 Ga. App. at 252, 329 S.E.2d at 923 (citing Bryant v. Randall, 244 Ga. 676, 261

S.E.2d 400 (1979)).
103. 174 Ga. App. at 252, 329 S.E.2d at 923.
104. 170 Ga. App. 305, 316 S.E.2d 601 (1984).
105. Id. at 306, 316 S.E.2d at 602.
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The jury returned a verdict in favor of plaintiffs, and defendant
appealed.'"

Defendant argued that his motion for a directed verdict should have
been granted on the basis of the doctrine of corporation by estoppel.
Plaintiffs responded with the assertion that the doctrine of corporation
by estoppel was inapplicable to the case,.arguing that "C&N Industries,
Inc. was not in 'existence' at the time the promissory note was executed
by [defendant] in the purported capacity of its president. 10 7

The court pointed out that prior to the execution of the note, one
plaintiff had frequently loaned money to other corporations owned by de-
fendant. 108 All of these prior loans were evidenced by notes executed in
the name of the borrowing corporation with defendant's name, as presi-
dent, listed thereafter. These loans were repaid by the corporations.109

With respect to the promissory note at issue, the court observed that
plaintiffs accepted payments from C&N Industries, Inc. and issued re-
ceipts to the corporation for note payments. Upon default, plaintiffs ini-
tially sued the corporation, and C&N Industries, Inc. filed a confession of
judgment. Later, plaintiffs initiated the civil action sub judice, alleging
that defendant was individually liable on the note and denying the exis-
tence of the corporation.' Citing both statute and case law, the court of
appeals noted that those who deal with an entity as a corporation are
estopped from denying its corporate existence."'

Plaintiffs urged the court to apply the holding of Don Swann Sales
Corp. v. Echols, g2 in which the court of appeals held that when an indi-
vidual purports to act on behalf of a nonexistent corporation, the doctrine
of corporation by estoppel is not applicable. The court distinguished that
case, observing that in Don Swann, the corporation in question had not
properly registered with the Secretary of State and consequently "was not
in existence until sometime after the occurrence of the transactions at
issue between the parties."113 With respect to Goodwyne, the court ar-
gued that there was an incorporated business, namely C&N Bottle Shop,
Inc., which changed its name to C&N Industries, Inc. several months af-
ter the execution of the promissory note. The court held that four days
prior to the execution of the promissory note, a name reservation certifi-
cate was obtained for C&N Industries, Inc. Thus, the court argued, "a

106. Id.
107. Id.
108. Id.
109. Id.
110. Id.
111. Id. at 306-07, 316 S.E.2d at 602.
112. 160 Ga. App. 539, 287 S.E.2d 577 (1981).
113. 170 Ga. App. at 307, 316 S.E.2d at 603.
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corporate entity was in 'existence' at the time the note was executed but
was undergoing a name change to C&N Industries." ''

Although the result in Goodwyne is just, the distinction drawn with
respect to Don Swann is troublesome in the absence of any discussion of
facts indicating that plaintiffs knew they were dealing with C&N Bottle
Shop, Inc. at the time of the execution of the note. One wonders how the
case would have been decided if C&N Bottle Shop, Inc. had procured a
name change certificate and then failed to change its name to C&N In-
dustries, Inc.

G. Professional Corporations

The Supreme Court of Georgia has handled few cases involving profes-
sional corporations, but in Quinn v. Cardiovascular Physicians, P.C.,'"
the court went to great lengths to demonstrate that professional corpora-
tions and their principals must adhere to general corporation require-
ments. In Quinn, plaintiff and two other physicians formed a professional
corporation as equal shareholders, and the corporation secured a one-year
contract with the Gwinnett County Hospital Authority to provide cardiol-
ogy services. A few months later, plaintiff was notified in writing of a
meeting of shareholders and directors called for the purpose of terminat-
ing her status as an employee and officer of the corporation.11 Plaintiff
tendered her resignation as an officer and director, and thereafter the
shareholders attempted, but failed, to settle the dispute. Plaintiff then
sued the corporation and the other shareholders. Without notice to plain-
tiff, the other shareholders resolved to terminate the activities of the cor-
poration and formed a second professional corporation, to which they
transferred most of the assets of the first corporation. The new corpora-
tion then signed a contract for services with the hospital authority.""
During the same time period:

[TIhe first corporation paid [defendants] Unterman and Lipsitt over
$68,000 each, in addition to monthly salaries which were twice as much
as [plaintiff] Quinn's former salary. These transfers were termed "officer
bonuses" and "windup pay." The first corporation also paid the second
corporation $10,000, called "overhead expenses." As a result of these and
other actions, the cash position of the first corporation was reduced in a
two-month period from over $91,000 to less than $8,000.

Quinn received no payment of any kind.1"

114. Id. at 307-08, 316 S.E.2d at 603.
115. 254 Ga. 216, 326 S.E.2d 460 (1985).
116. Id. at 216, 326 S.E.2d at 462.
117. Id. at 216-17, 326 S.E.2d at 462.
118. Id. at 217, 326 S.E.2d at 462-63.
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Plaintiff's suit, which was twice amended, alleged breach of her em-
ployment contract, tortious interference with contractual rights, and mis-
appropriation of a business opportunity. She sought specific performance
of the contract, injunctive relief, declaratory judgment, and an account-
ing." ' The trial judge granted summary judgment in favor of defendants
concerning all counts except those seeking an accounting, and plaintiff
appealed.12 0

After discussing the general nature of the fiduciary obligation owed by
corporate officers and directors to minority shareholders, the supreme
court concluded that plaintiff was entitled to proceed under section 14-2-
153 of the Official Code of Georgia Annotated 21 in connection with the
allegation of misappropriation of a business opportunity. Noting that the
first corporation's contract with the hospital authority "was a business
relationship upon which might be based a realistic and substantive expec-
tation of its renewal, continuation, or extension,"1 2 2 the court held that a
genuine issue of fact existed concerning whether a business opportunity
existed.""

Defendants argued that no business opportunity could be appropriated
inasmuch as the first corporation became unable to provide cardiovascu-
lar services to the hospital authority. The court rejected this argument,
noting that a jury could find that the alleged inability was little more
than the result of defendants' refusal to perform medical services on be-
half of the first corporation.'

With respect to the transfer of the first corporation's assets, the court
observed that these actions cannot be taken without scrupulous loyalty to
the minority shareholders' interests. "A jury might find that the transfer
of all the assets of the first corporation to the new corporation was, in
effect, a transfer to Unterman and Lipsitt, and made in bad faith."12

Furthermore, defendants failed to abide by the provisions of Official
Code of Georgia Annotated section 14-2-231,126 which requires notice and
a meeting of shareholders to effect a sale or exchange of substantially all
of the property of the corporation. The court observed that if plaintiff
had been notified of the proposed transfer, she could have exercised her

119. Id. at 216, 326 S.E.2d at 462.
120. Id. at 216-17, 326 S.E.2d at 462-63.
121. O.C.G.A. § 14-2-153 (Michie 1982). This statute allows a shareholder, among others,

to bring an action against officers and directors to account for an alleged appropriation of a
business opportunity of the corporation.

122. 254 Ga. at 218, 326 S.E.2d at 464.
123. Id. at 218-19, 326 S.E.2d at 464.
124. Id. at 219, 326 S.E.2d at 464.
125. Id.
126. O.C.G.A. § 14-2-231 (Michie 1982).
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right to dissent under section 14-2-2501" and would have been entitled to
the fair value of her shares.' 2s

Thus, a jury might determine that Unterman and Lipsitt pirated away
all the assets of the first corporation, leaving Cardiovascular Physicians,
P.C. but an empty shell, and Quinn's shares in it but a scrap of pa-
per-all in violation of their duties of good faith. The trial judge's denial
to Quinn of a jury trial on count ten (which we deem to be the equivalent
of a grant of partial summary judgment) was improper.tm

Interestingly, the court made no mention of the requirement that a
shareholder who brings an action under section 14-2-153 may do so only
by means of a shareholder derivative action. In this case, the recovery
normally is paid to the corporation rather than to the shareholder. Per-
haps the court was recognizing, sub silentio, a common law right of a
shareholder to sue for misappropriation of a business opportunity. On the
other hand, in view of the fact that the first corporation's assets had been
depleted, the court may have considered a shareholder derivative action
as fruitless or counterproductive, relying instead on the likelihood that
plaintiff could recover the value of her shares as a dissenting shareholder.

H. Other Cases

In Cousins v. Cousins,13 0 plaintiff and defendant had entered into a
settlement agreement that was incorporated into their final divorce de-
cree. One of the provisions of the agreement acknowledged that the de-
fendant-husband owned 31,250 shares of Cousins Properties, Inc. stock
and provided that the stock would be sold. From the proceeds of the
stock sale, $175,000 was to be deducted with the balance to be paid to the
wife.""1 Prior to the sale, Cousins Properties, Inc. paid a dividend of eight
cents per share. In addition, there was a five-for-four stock split, which
yielded an additional 7,812 shares to defendant.""2

Defendant sold 31,250 shares, deducted $175,000 and apparently paid
the remainder of the sale proceeds to plaintiff. Defendant retained the
$2,500 cash dividend and the additional 7,812 shares of stock.' 3 Thereaf-
ter, the wife filed a citation for contempt, alleging that she was entitled to
the 7,812 shares of stock generated by the split and that she also was
entitled to receive the dividend of $2,500. The trial court denied the cita-

127. Id. § 14-2-250 (Michie 1982).
128. 254 Ga. at 220, 326 S.E.2d at 465.
129. Id.
130. 253 Ga. 30, 315 S.E.2d 420 (1984).
131. Id. at 30, 315 S.E.2d at 421.
132. Id. at 31, 315 S.E.2d at 421.
133. Id.
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tion for contempt in part, ruling that the husband was entitled to retain
both the 7,812 shares and the $2,500 dividend. 3'

On appeal, the supreme court ruled that the stock split increased the
number of shares held by defendant but diminished the value of each
share leaving the actual value of defendant's stock in the aggregate sub-
stantially the same as it had been prior to the split. "To allow the hus-
band to pay the wife the proceeds of sale of only 31,250 shares after the
stock split would allow him to reduce the value of the wife's share of the
marital property and defeat the intent of the parties."' 5 With respect to
the $2,500 cash dividend, however, the court noted that the settlement
agreement did not transfer title of the stock to the wife, and consequently
the husband, who continued to hold the stock until it was sold, was enti-
tled to retain the cash dividend. 3

6

In Sofate of America, Inc. v. Brown,'37 the court of appeals viewed the
definition of a 'business opportunity' in a manner significantly different
from the supreme court's view in Quinn v. Cardiovascular Physicians,
P.C.,SS which is discussed in Section G above. In Sofate, the plaintiff-
corporation (Sofate) sued several defendants (including Brown, a former
employee and alleged officer) contending in one count that defendants'
appropriation of plaintiff's customers, goodwill, and business opportunity
violated section 14-2-153 of the Official Code of Georgia Annotated,"'
which allows officers and directors to be sued to account for alleged
breaches of their fiduciary obligations. The defendant Brown had been
employed by plaintiff, but the other defendants had never served as di-
rectors or officers of plaintiff. Brown denied that he had served as an of-
ficer of Sofate, and the trial court granted summary judgment to defen-
dants with respect to this count of the complaint. 1 4

On appeal, taking the evidence in the light most favorable to plaintiff,
the court of appeals stated that "[wie must consider [Brown] an officer of
Sofate and conclude that a suit filed pursuant to section 14-2-153 was a
valid avenue by which Sofate could pursue appellants. '"'4 It is difficult to
determine from this wording whether the court intended to declare that
section 14-2-153 may be used by a corporation against nonofficers and
nondirectors, since it used the word 'appellants' rather than 'appellant'
(appellant Brown being the only alleged officer or director), or whether

134. Id. at 31, 315 S.E.2d at 421-22.
135. Id. at 32, 315 S.E.2d at 422.
136. Id. at 32, 315 S.E.2d at 423.
137. 171 Ga. App. 39, 318 S.E.2d 771 (1984).
138. 254 Ga. 216, 326 S.E.2d 460 (1985).
139. O.C.G.A. § 14-2-153 (Michie 1982).
140. 171 Ga. App. at 42-43, 318 S.E.2d at 775-76.
141. Id. at 43, 318 S.E.2d at 776.
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the court assumed that such was the case in order to determine the pro-
priety of summary judgment in the case before it.

In any event, the court found no appropriation of business opportuni-
ties by Brown at the time of his resignation from plaintiff. The court ob-
served that even though plaintiff had longstanding dealings with the cus-
tomers in question, and sales to these customers accounted for a large
part of plaintiff's business, there was no contractual arrangement between
plaintiff and its customers, and the customers were not exclusively plain-
tiff's.142 In addition, the suggested business opportunity was ongoing and
had no finite aspect. Therefore, the court concluded that there was no
business opportunity involved.-4

In S. Donald Norton Properties, Inc. v. Triangle Pacific, Inc.,' 4 the
Supreme Court of Georgia upheld the constitutionality of section 14-2-62
of the Official Code of Georgia Annotated,14' which provides that the Sec-
retary of State shall be an agent for service of process for a corporation
that fails to appoint or maintain a registered agent in the state or when-
ever the registered agent cannot with reasonable diligence be found.
When plaintiff Triangle Pacific, Inc. (Triangle) sued defendant, service of
process upon defendant's registered agent was attempted, but the mar-
shall was unable to locate the agent at the registered address. Thereafter,
service was perfected upon the Secretary of State. Defendant failed to
answer within forty-five days after service upon the Secretary of State,
and a default judgment was entered against it in Cobb County Superior
Court.146 Defendant thereafter filed a petition in equity in Fulton County
Superior Court seeking to have the Cobb default judgment set aside. The
Fulton County trial court granted Triangle's motion for a judgment on
the pleadings, and defendant appealed.147

Defendant argued that the default judgment was obtained without due
process of law and that defendant had stated adequately a claim for equi-
table relief. The supreme court rejected the due process argument, 48

quoting with approval Frazier v. HMZ Property Management,"' in
which the court of appeals observed that if a corporation (which is a crea-
ture of statute) complies with the requirements for doing business in
Georgia, it will not be deprived of service even under section 14-2-62,

142. Id.
143. Id.
144. 253 Ga. 761, 325 S.E.2d 160 (1985).
145. O.C.G.A. § 14-2-62 (Michie 1982).
146. 253 Ga. at 761, 325 S.E.2d at 161.
147. Id.
148. Id. (citing Frazier v. HMZ Property Management, 161 Ga. App. 195, 291 S.E.2d 4

(1982)).
149. 161 Ga. App. 195, 291 S.E.2d 4 (1982).
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which is reasonably certain to provide notice to those affected.1 50

In its second contention, defendant argued that it was unaware that its
agent had moved his office, and plaintiff or the Secretary of State could
have obtained the agent's new address by looking in the telephone book.
The supreme court, rejecting this argument, held that the task of keeping
up with a corporation's registered agent lies with the corporation. The
court observed that Official Code of Georgia Annotated section 14-2-6051
requires each corporation to have and continuously maintain a registered
office and agent. In addition, if a corporation fails to file a change of regis-
tered office or agent with the Secretary of State within thirty days after
this change, the Secretary of State is empowered to dissolve the corpora-
tion involuntarily.15 2 The supreme court therefore upheld the trial court's
grant of Triangle's motion for judgment on the pleadings.158

In State Bank & Trust Co. v. Newby,154 plaintiff brought a garnish-
ment action against defendant Newby, based upon a judgment rendered
against Newby in favor of the Bank of Pinehurst, which had merged with
plaintiff. The trial court granted a judgment in favor of defendant after
trial on defendant's traverse to plaintiff's affidavit in support of the gar-
nishment proceeding. The trial court's judgment was based upon plain-
tiff's failure to produce evidence of an assignment of the judgment ren-
dered in favor of the Bank of Pinehurst prior to instituting the
garnishment proceedings in plaintiff's name.' 5

The court of appeals reversed, citing section 7-1-536(c) of the Official
Code of Georgia Annotated,56 which provides that upon the merger of
two banks, the resulting merged entity "shall have, without further act or
deed, all the property, rights, powers, trusts, duties, and obligations of
each party to the plan [of merger]."'15 7 At trial, plaintiff's witness estab-
lished in uncontradicted testimony that the Bank of Pinehurst had
merged with plaintiff. As assignment of the Bank of Pinehurst's property
to plaintiff being unnecessary, and the merger having been shown conclu-
sively, the court of appeals held that the trial court should have entered
judgment in favor of plaintiff.55

In Long v. Atlanta & West Point Railroad Co.,159 the Supreme Court of

150. Id. at 196, 291 S.E.2d at 6.
151. O.C.G.A. § 14-2-60 (Michie 1982).
152. 253 Ga. at 762, 325 S.E.2d at 162 (citing O.C.G.A. § 14-2-283(a)(4) (Michie 1982)).
153. 253 Ga. at 762, 325 S.E.2d at 162.
154. 170 Ga. App. 865, 318 S.E.2d 738 (1984).
155. Id. at 865, 318 S.E.2d at 739.
156. O.C.G.A. § 7-1-536(c) (Michie 1982).
157. 170 Ga. App. 865, 318 S.E.2d at 739 (citing O.C.G.A. § 7-1-536(c) (Michie 1982))

(emphasis supplied by the court).
158. 170 Ga. App. at 866, 318 S.E.2d at 740.
159. 253 Ga. 257, 320 S.E.2d 530 (1984).
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Georgia made two significant decisions with respect to railroad corpora-
tions, which are subject to special corporation laws. Defendant Atlanta &
West Point Railroad Co. (A&WP) was chartered by the General Assem-
bly in 1847. In 1892 and 1893, the General Assembly authorized corpora-
tions created by legislative act to amend their charters by application to
the Secretary of State.18s In 1899, the Supreme Court of Georgia ruled
that A&WP could not effect fundamental charter amendments without
the unanimous consent of its stockholders, and that absent such unani-
mous consent, A&WP could not amend its charter by application to the
Secretary of State.16

In 1970, a charter amendment authorizing A&WP to amend its charter
by a vote of the majority of its shareholders was presented to a stockhold-
ers' meeting at which 21,205 of the 24,636 shares were voted in favor of
the amendment. No shares were voted in opposition to the amendment.
The supreme court held that the requirement of unanimous consent it
had established in 1899 was obtained at the 1970 meeting because all
votes cast were in favor and there were no dissents."'e To hold otherwise
would allow "a lost, missing, uncaring or negligent shareholder who has
not appeared at a duly called meeting, in person or by proxy,"" to
thwart the will of the remaining shareholders and would carry the unani-
mous consent requirement too far.'"

In addition, the court ruled that by adopting the 1970 amendment,
A&WP in effect became a 'Secretary of State corporation' and, therefore
was subject to the provisions of the Business Corporation Code. 1" This
holding, contrary to plaintiff's contentions, allowed A&WP to merge with
a non-railroad company.1"

I. Legislative Changes in the Business Corporation Code

The General Assembly enacted many amendments to the Business Cor-
poration Code"s7 in 1985. In addition, the statutes dealing with profes-
sional associations were revised to require a registered office and agent. ' "

160. Id. at 258, 320 S.E.2d at 531 (citing 1892 Ga. Laws 37, 50 (now codified at O.C.G.A.
§ 46-8-54 (Michie 1982)) and 1893 Ga. Laws 89 (now codified at O.C.G.A. § 14-4-100 (Michie
1982))).

161. 253 Ga. at 258, 320 S.E.2d at 531 (citing Alexander v. Atlanta & West Point R.R.,
108 Ga. 151, 33 S.E. 866 (1899)).

162. 253 Ga. at 259, 320 S.E.2d at 532.
163. Id.
164. Id.
165. O.C.G.A. tit. 14 (Michie 1982). See id., tit. 14, ch. 4 (Michie 1982).
166. 253 Ga. at 261-62, 320 S.E.2d at 533-34.
167. O.C.G.A. tit. 14 (Michie 1982).
168. 1985 Ga. Laws 619 (codified at O.C.G.A. § 14-10-13 (Michie Supp. 1985)). Among

other things, the statute also requires the filing of an annual report in a form to be fur-
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In one statute,1s ' the Assembly adopted the following changes:
(1) The requirement that stock options granted to directors, officers, or

employees receive shareholder approval was deleted. 70 Shares issued pur-
suant to stock options which have been approved by shareholders remain
exempt from preemptive rights.' 7'

(2) The procedures relating to a shareholder's failure to tender securi-
ties for redemption when properly called were amended to make clear
that these statutory procedures are not exclusive of others that may ap-
pear in indentures or other instruments governing such securities.1 7 2

(3) Written consents of shareholders no longer must be unanimous pro-
vided, however, the articles of incorporation allow written consents for
shareholder action to be executed by shareholders holding sufficient
shares to authorize the action if a meeting of all shareholders were held.
Notice of any action taken by less than unanimous consent must be given
within ten days to those shareholders whose shares were not represented
on the written consent. This provision does not apply to any election of
directors when shareholders would be entitled to cumulative voting. In
addition, there are special limitations on the use of such consents for ap-
proving a plan of merger or consolidation.17 3

(4) All corporations must have at least three directors except that (a) if
there are fewer than three shareholders, the number of directors may be
fewer than three but not fewer than the number of shareholders, and (b)
in any case when a majority shareholder owns enough shares to elect the
board of directors, the board may consist of only one director.7 4

(5) Officers and directors are now authorized to rely upon a wider vari-
ety of professional and other opinions, reports, or statements than under
previous law.'17

(6) With respect to a plan of merger, or the sale, lease, exchange, or
other disposition of assets requiring shareholder approval, the statutory
notice provisions have been revised to require that a description of the
right to dissent must be furnished only if the shareholders are entitled to
exercise the right of dissent in the particular transaction.17

(7) The Secretary of State was given certain investigatory and sub-

nished by the Secretary of State.
169. 1985 Ga. Laws 1302 (codified at various parts of O.C.G.A. tit. 14 ch. 2 (Michie

Supp. 1985)).
170. 1985 Ga. Laws at 1303 (codified at O.C.G.A. § 14-2-86(c) (Michie Supp. 1985)).
171. 1985 Ga. Laws at 1305-06 (codified at O.C.G.A. § 14-2-111(d) (Michie Supp. 1985)).
172. 1985 Ga. Laws at 1303-04 (codified at O.C.G.A. § 14-2-98 (Michie Supp. 1985)).
173. 1985 Ga. Laws at 1306-07 (codified at O.C.G.A. § 14-2-112(d) (Michie Supp. 1985)).
174. 1985 Ga. Laws at 1307-08 (codified at O.C.G.A. § 14-2-141(a) (Michie Supp. 1985)).
175. 1985 Ga. Laws at 1308-09 (codified at O.C.G.A. § 14-2-152 (Michie Supp. 1985)).
176. 1985 Ga. Laws at 1309-10 (codified at O.C.G.A. §§ 14-2-212(b)(2), 14-2-231(2)

(Michie Supp. 1985)).
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poena powers in connection with inquiries relating to the failure of for-
eign corporations to comply with Code provisions and rules related to
qualification to do business in Georgia. 17

7

If a corporation's bylaws are appropriately amended or drafted, certain
transactions between a corporation and an interested shareholder may be
made subject to new provisions aimed at 'two-tiered pricing' transac-
tions."7 If the bylaws so provide, certain mergers, consolidations, sales or
leases of assets, stock transfers and issues, liquidations and dissolutions,
and reclassifications of securities concerning ten-percent shareholders
must meet one of the three statutory standards: (a) The continuing di-
rectors (those unaffiliated with the interested shareholder and who served
prior to the time the interested shareholder obtained at least ten percent
of the shares) must approve the transaction;'7 or (b) the transactions
must be approved by a majority of shares held by shareholders other than
the interested shareholders and be approved by two-thirds of the contin-
uing directors;'80 or (c) the transactions must meet certain fair pricing
criteria and other tests intended to protect minority shareholders.' s '

II. PARTNERSHIPS

A. Restrictive Covenants in Partnership Agreements

In Rash v. Toccoa Clinic Medical Associates,6 2 the Supreme Court of
Georgia distinguished restrictive covenants appearing in partnership
agreements from those contained in employment contracts. In Rash, the
partnership agreement contained a covenant that if a partner left for any
reason, he could not engage in the practice of medicine or surgery within
twenty-five miles of Toccoa for a period of three years, and each partner
agreed that the restrictive covenant was a material part of the articles of
partnership and was reasonable with regard to the time and place.' 8

3

When defendant Rash left the partnership, the trial court enjoined him
from violating the provisions of the restrictive covenant, and he
appealed.'"

The supreme court reviewed a series of cases dealing with restrictive
covenants in the field of medical practice, noting that restrictive cove-
nants must be limited sufficiently in time and territorial effect and other-

177. 1985 Ga. Laws 1281 (codified at O.C.G.A. § 14-2-394 (Michie Supp. 1985)).
178. 1985 Ga. Laws 527 (codified at O.C.G.A. §§ 14-2-232 to -235 (Michie Supp. 1985)).
179. 1985 Ga. Laws at 532 (codified at O.C.G.A. § 14-2-233 (Michie Supp. 1985)).
180. 1985 Ga. Laws at 532 (codified at O.C.G.A. § 14-2-233 (Michie Supp. 1985)).
181. 1985 Ga. Laws at 532-35 (codified at O.C.G.A. § 14-2-234 (Michie Supp. 1985)).
182. 253 Ga. 322, 320 S.E.2d 170 (1984).
183. Id. at 322-23, 320 S.E.2d at 171.
184. Id. at 323, 320 S.E.2d at 171.
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wise be reasonable in order to be enforced.1 5 Defendant argued that the
cases dealing with restrictive covenants in the medical field were outdated
in view of a trend toward a more strict interpretation indicated in recent
cases such as Singer v. Habif, Arogeti & Wynne, P.C.'" The supreme
court rejected defendant's argument and pointed out two differences be-
tween employment contracts and partnership agreements: (1) In part-
nership agreements, "the consideration flows equally among the con-
tracting parties,"'' and each partner agrees to the restrictive covenant.
(2) In partnership agreements, there usually is not the disparity of bar-
gaining power between the parties that exists in the employer-employee
relationship.'" In addition, the court noted that certain states except re-
strictive covenants contained within partnership agreements from stat-
utes that preclude restrictive covenants in connection with employment
agreements.' 6 '

The court next rejected defendant's argument that enforcing the re-
strictive covenant would be contrary to public policy. Defendant argued
that enforcement would limit the right of patients in the Demorest and
Habersham County areas to avail themselves of his services. The court
responded that enforcement of the covenant would mean that persons
elsewhere in the state would have the opportunity to secure defendant's
services. The court saw no reason to conclude that the medical needs of
persons in the Toccoa area were any greater than in other areas of the
state.190

Finally, the court rejected defendant's contentions that the covenant
was unreasonable in that it restricted his activities more broadly than
necessary to protect the partnership. The court observed that the use of
the term 'practice of medicine and surgery' was necessary to protect the
partnership and was no broader than language that had been approved in
previous cases. Therefore, the court upheld the injunction.1"1

B. Interstate Transactions

In Cohen v. Publishers Paper Co.,"' the court of appeals examined the
application of the Oregon long-arm statute"53 to a Georgia defendant, who

185. Id. at 323-24, 320 S.E.2d at 171-72.
186. Id. at 324, 320 S.E.2d at 172 (citing Singer v. Habif, Arogeti & Wynne, P.C., 250 Ga.

376, 297 S.E.2d 473 (1982)). Singer does not deal with a medical partnership agreement.
187. 253 Ga. at 325, 320 S.E.2d at 173.
188. Id.
189. Id. at 326, 320 S.E.2d at 173.
190. Id. at 326, 320 S.E.2d at 173-74.
191. Id. at 326-27, 320 S.E.2d at 174.
192. 171 Ga. App. 87, 318 S.E.2d 796 (1984).
193. OR. R Civ. P. 4 (formerly codified at Oa. Rv. STAT. § 14.035 (repealed)).
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was a member of a partnership doing business with an Oregon plaintiff.
Plaintiff had obtained a default judgment in an Oregon court against de-
fendant and others, and, in 1982, plaintiff sought to domesticate the judg-
ment in the State Court of Chatham County. In the Chatham County
action, defendant raised the defense that the Oregon court lacked per-
sonal jurisdiction over him, but summary judgment was granted to plain-
tiff, and defendant appealed.'"

The court of appeals noted that inasmuch as Oregon law relating to
personal jurisdiction over nonresidents was proved in the Chatham
County action, on appeal the court would apply Oregon law in determin-
ing whether personal jurisdiction properly existed over the Georgia defen-
dant.11" The Oregon long-arm statute authorizes personal jurisdiction
over a nonresident in an action related "to goods, documents of title, or
other things of value sent from [Oregon] by the plaintiff to the defendant
on the defendant's order or direction or sent to a third person when pay-
ment for such goods, documents, or things was guaranteed by defendant
.... i"" In addition, the statute contained typical language permitting
personal jurisdiction to the full extent allowed by the United States
Constitution." 7

Reviewing the evidence, the court noted that plaintiff's export sales
manager averred that he had received a telephone call in Oregon from
either defendant or David Cohen regarding the purchase of lumber.
Thereafter, defendant sent telex messages to the Cohens offering lumber
for sale. When the Cohens were interested in a purchase, they would con-
firm by telephone and by written confirmation. After receiving the tele-
phone confirmation, plaintiff purchased the lumber from an Oregon mill
and thereby became bound to a third party. David Cohen visited plain-
tiff's Oregon offices to discuss these lumber orders." The court further
noted that confirmations were made on Cohen Brothers Export Lumber
Specialists' letterhead addressed to plaintiff. Defendant did not offer evi-
dence to contradict any of the aforementioned facts.'"

The court of appeals cited Oregon precedent to the effect that a non-
resident's placing of a purchase order with an Oregon corporation by tele-
phone, with the subsequent purchase by the Oregon corporation of ply-
wood to fill the order, constituted minimum contacts sufficient to trigger
the long-arm statute. 00 Defendant argued that there was no evidence

194. 171 Ga. App. at 87-88, 318 S.E.2d at 796-97.
195. Id. at 88, 318 S.E.2d at 797.
196. Id. (citing OR. R. Civ. P. 4(E)(4)).
197. 171 Ga. App. at 88, 318 S.E.2d at 797 (citing Oa R. Civ. P. 4(L)).
198. 171 Ga. App. at 89, 318 S.E.2d at 797-98.
199. Id. at 89, 318 S.E.2d at 798.
200. Id. (citing White Lumber Sales v. Sulmonetti, 252 Or. 121, 448 P.2d 571 (1968)).
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that as an individual he had sufficient contact with Oregon. The court
rejected that argument, noting that under Oregon law, even assuming
that defendant did not have sufficient contacts in his individual capacity,
nevertheless he was a partner in Cohen Brothers Export Lumber Special-
ists. The acts of defendant's partner undertaken in his general capacity as
a partner would be ascribed to defendant' The court noted that it had
taken a similar position in Bloise v. Trust Co. Bank' 2' in applying the
Georgia long-arm statute.' 0 ' Hence, there was a similarity between the
views of Oregon and Georgia courts with respect to applicable federal def-
initions of due process. The court therefore upheld the grant of plaintiff's
motion for summary judgment.'"

In Grande Carpet Co. v. Bedco Associates No. 1,'0" plaintiff sued three
Georgia limited partnerships and their nonresident general partners on
various contracts, seeking prejudgment garnishment of certain bank ac-
counts. Plaintiff relied upon the fact that the named general partners
were not residents of Georgia as the basis to bring the prejudgment gar-
nishment action. The trial court dismissed the garnishment actions, and
plaintiff appealed. 2"

The court of appeals upheld the trial court's dismissal of the garnish-
ments, noting that the accounts in question were listed in the names of
the partnerships, not in the names of the general partners, and were not
accessible to the general partners.207 In addition, "a partner's interest in
partnership assets may be reached by garnishments served 'on the firm'
(OCGA § 14-8-74), but there is no provision for garnishment of a part-
ner's interest in undivided assets in the hands of a third party."20 Given
the strict construction of the garnishment statute, the trial court could
not extend the statute to a situation not enumerated in the statute.2 9

C. Legislation Affecting Partnerships10

In 1984, the General Assembly adopted the Georgia version of the Uni-
form Partnership Act 1 but delayed its implementation for a year in or-

201. 171 Ga. App. at 90-91, 318 S.E.2d at 798-99.
202. 170 Ga. App. 405, 317 S.E.2d 249 (1984).
203. 171 Ga. App. at 90-91, 318 S.E.2d at 798-99. See O.C.G.A. § 9-10-91 (Michie 1982).
204. 171 Ga. App. at 91, 318 S.E.2d at 799.
205. 171 Ga. App. 33, 318 S.E.2d 767 (1984).
206. Id. at 33, 318 S.E.2d at 767-68.
207. Id. at 34, 318 S.E.2d at 768.
208. Id.
209. Id.
210. A minor amendment to the Uniform Limited Partnership Act deleted the provision

that the superior court clerk is allowed to collect $5.00 for each registry of a limited partner-
ship. 1985 Ga. Laws 149, 154 (codified at O.C.G.A. § 14-9-20(a)(2) (Michie Supp. 1985)).

211. 1984 Ga. Laws 1439 (codified at O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1984)).
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der to allow corrective amendments to be considered during the 1985 leg-
islative session. In 1985, the General Assembly adopted a series of
amendments"12 to the Act, accomplishing the following:

(1) Elimination of the possibility of the filing of a statement of partner-
ship signed by fewer than all of the partners. 1 3

(2) Requirement that if a statement of partnership discloses property
owned by the partnership but not titled in the partnership name, a deed
must be filed at the time of the filing of the statement of partnership
conveying the real property to the partnership. 14

(3) Expansion of the presumption against the partnership that all facts
contained in the statement of partnership are true, clarification of the
form of the dissenting statement, and a limitation on the effect of the
statements with respect to third parties dealing with the partnership
when the affidavit has not been recorded in every county in which a state-
ment of partnership is on record.'"

(4) Expansion of the benefits of protection provided by the statement
of partnership not only against its immediate grantee but also against
subsequent grantees.2

(5) Removal of the distinction between causes of dissolution that are
and are not in 'contravention' of the partners' agreement.'17

(6) Changes in the limitation of the authority of a partner to act for a
dissolved partnership and in the liability of partners for actions of copart-
ners following dissolution.2 18

(7) Changes regarding application of partnership properties to satisfy
obligations upon rightful dissolution and rights of partners following
wrongful dissolution.21 9

(8) Permitting predissolution creditors to reach the assets of a contin-
ued partnership on the same basis as postdissolution creditors, whether
or not the business is continued with the consent or assignment of a with-
drawing partner or estate of a deceased partner or otherwise by right.2

212. 1985 Ga. Laws 1436 (codified at various parts of O.C.G.A. tit. 14, ch. 8 (Michie
Supp. 1985)).

213. 1985 Ga. Laws at 1437 (codified at O.C.G.A. § 14-8-10.1(a) (Michie Supp. 1985)).
214. 1985 Ga. Laws at 1438 (codified at O.C.G.A. § 14-8-10.1(b)(7) (Michie Supp. 1985)).
215. 1985 Ga. Laws at 1438-39 (codified at O.C.G.A. § 14-8-10.1(f) (Michie Supp. 1985)).
216. 1985 Ga. Laws at 1439 (codified at O.C.G.A. 8 14-8-10.1(g) (Michie Supp. 1985)).
217. 1985 Ga. Laws at 1439 (codified at O.C.G.A. § 14-8-31(c) (Michie Supp. 1985)).
218. 1985 Ga. Laws at 1439-40 (codified at O.C.G.A. §§ 14-8-33 to -34 (Michie Supp.

1985)).
219. 1985 Ga. Laws at 1440-42 (codified at O.C.G.A. § 14-8-38 (Michie Supp. 1985)).
220. 1985 Ga. Laws at 1442-44 (codified at O.C.G.A. §§ 14-8-41 to -42 (Michie Supp.

1985)).
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III. AGENCY

A. Existence and Termination of Agency

In Stone Mountain Aviation, Inc. v. Rollins Leasing Corp.,221 Rollins
sued Stone Mountain Aviation, Inc. (SMA) to recover on an open ac-
count. SMA answered and denied that it was indebted to plaintiff and
filed a third party complaint against American Asphalt and Paving, Inc.
(AA&P). The case was tried without a jury, and at the close of evidence,
the trial court allowed plaintiff to amend its complaint to name AA&P as
a joint defendant in the main action. The trial court then entered a joint
and several judgment in plaintiff's favor against SMA and AA&P, and a
judgment in favor of SMA against AA&P in the third party action. SMA
and AA&P then appealed.28'

Reviewing the theory of agency by ratification, the court of appeals
noted that the relationship of principal and agent can arise by implica-
tion when a party subsequently ratifies the acts of another on its be-
half."' In the case before it, the court found a conflict between (1) the
testimony of SMA's president that when the corporation first received a
document indicating that the account in question had been opened in the
name of SMA, he communicated an objection to plaintiff; and (2) the
testimony of plaintiff's employee that SMA's objections were not made
until after all of the rentals made pursuant to the account had been com-
pleted and the equipment turned in.*" Noting that an unauthorized act
by an agent may be validated by the principal's acquiescence for an un-
reasonable time after learning of the act, the court observed that it is for
the trier of fact to determine what constitutes an unreasonable amount of
time. On that basis, the court of appeals found sufficient evidence to up-
hold the grant of summary judgment in favor of the plaintiff.225

In International Indemnity Co. v. Odom,2"6 an action on an automobile
insurance policy, the defendant-insurance company denied liability be-
cause it did not receive notice of the accident for almost four years. The
trial court rejected defendant's argument and granted summary judgment
in favor of the insured. 2 7

On appeal, the court of appeals noted that the insurance policy con-
tained language to the effect that in the event of an accident, the insured

221. 174 Ga. App. 35, 329 S.E.2d 247 (1985).
222. Id. at 35, 329 S.E.2d at 247-48.
223. Id.
224. Id. at 35-36, 329 S.E.2d at 248.
225. Id. at 36, 329 S.E.2d at 248.
226. 174 Ga. App. 6, 329 S.E.2d 307 (1985).
227. Id. at 6, 329 S.E.2d at 308.
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should "notify your agent or Alexander Underwriters, Inc. ' '2
2
8 After the

insured suffered brain damage from an automobile accident, his wife noti-
fied the George H. Greene Insurance Agency, Inc. (Greene), through
which the insured had applied for the policy and to which he paid all
premiums. Defendant argued that notice given by the insured to Greene
was not effective because Greene was not an agent of the insurance com-
pany but an independent broker. The court of appeals had little trouble
finding that the insurance company, by its written word, had caused the
insured to believe that notice could be given to Greene.'2 In addition, the
court observed that an estoppel may arise against the denial of an agency
relationship when the principal

places a purported agent in a position of apparent authority so that a
person of ordinary prudence conversant with business usages and the na-
ture of the particular business is justified in assuming that such agent
has the authority to perform a particular act and deals with the agent
upon that assumption.2"0

The court then upheld the grant of summary judgment to the insured.3 1

In Allstate Insurance Co. v. O'Brien, 23 plaintiff sued defendant All-
state to recover optional personal injury protection (PIP) benefits under
an automobile insurance policy. After plaintiff's husband was killed in an
automobile accident, Allstate paid basic benefits for funeral and medical
expenses. Plaintiff then sought to elect maximum PIP benefits and ten-
dered the additional premium pursuant to Jones v. State Farm Mutual
Auto Insurance Co.3' Allstate refused to provide the increased coverage.
After the trial court denied a ijiotion for summary judgment, Allstate's
interlocutory appeal was granted."

Plaintiff stated that she signed her name at each signature space pro-
vided on Allstate's application form, but

that the boxes were blank at the time she signed and that she understood
the agent would complete her application in accordance with her request
for maximum benefits. The insurance agent admitted that she herself
checked the boxes either before or after [plaintiff] signed but stated that
she checked minimum coverage as had been requested by [plaintiff].'"

228. Id. at 6, 329 S.E.2d at 309 (emphasis supplied by court).
229. Id. at 7, 329 S.E.2d at 309.
230. Id.
231. Id. at 8, 329 S.E.2d at 309.
232. 172 Ga. App. 693, 324 S.E.2d 498 (1984).
233. Id. at 694, 324 S.E.2d at 499 (citing Jones v. State Farm Mutual Auto Insurance

Co., 156 Ga. App. 230, 274 S.E.2d 623 (1980)).
234. 172 Ga. App. at 694, 324 S.E.2d at 499.
235. Id.
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Allstate argued that the insurance agent was not acting as its agent
and, therefore, Allstate could not be held liable for the agent's actions. In
her deposition, the insurance agent stated that she worked for an inde-
pendent agency representing defendant and other insurance companies.
Plaintiff indicated in her deposition that she understood that she had
gone to the office of Allstate to obtain insurance and that the insurance
agent was in fact Allstate's agent."' The court noted that there was no
evidence in the record of any denial of the agency relationship by All-
state. Therefore, the court concluded the evidence was insufficient to shift
the burden to plaintiff to show the fact of agency, and the trial court
properly denied Allstate's motion for summary judgment.2 7 In addition,
whether the insurance agent represented plaintiff in completing the ap-
plication-form and was authorized to check the boxes as she did was a
fact question for the jury."

B. Breach of Agent's Fiduciary Responsibility

In Johnson v. First National Bank," the supreme court reviewed
charges of breach of fiduciary responsibility in connection with a power of
attorney. In 1974, plaintiff's father had created a joint checking account
in his name and in the name of his daughter. In 1975, he bought a certifi-
cate of deposit worth approximately $46,000 from the defendant-bank.
Thereafter, in 1976, he suffered a stroke and subsequently executed a
general power of attorney, naming his daughter, defendant Miller, as his
attorney in fact."0

When the certificate matured in 1979, Miller endorsed it as her father's
attorney in fact and deposited it in the joint account. Thereafter, she had
four joint certificates of deposit, each with a face value of $10,000, issued
to "Mr. Hugh T. Johnson or Martha Elizabeth Miller.' 4 ' The certificates
contained a right of survivorship provision. When these certificates ma-
tured, Miller cashed them, bought three more joint certificates worth
$35,000, and deposited the remaining $5,000 in the joint account. A few
days later, she withdrew the $5,000 from the joint account and deposited
the money in her personal bank account." 2

When the three certificates matured in 1980, Miller cashed them and
thereafter purchased three additional joint certificates worth $30,000.
These certificates also contained a right of survivorship provision. She

236. Id.
237. Id.
238. Id. at 695, 324 S.E.2d at 499-500.
239. 253 Ga. 233, 319 S.E.2d 440 (1984).
240. Id. at 233, 319 S.E.2d at 441.
241. Id.
242. Id.
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then deposited $5,000 into the joint checking account. 48

In 1981, plaintiff's father died, and defendants qualified as joint execu-
tors under his will. The bank then reissued the three certificates of de-
posit in the name of defendant Miller alone. Plaintiff sued defendants for
an accounting, punitive damages, and attorney's fees. At trial a verdict
was directed for defendants.2 4

4

The court of appeals reversed the directed verdict, noting that an agent
may not profit from the agency to the detriment of the principal. 46 Not-
ing that defendant Miller originally had no interest in the funds underly-
ing the first certificate of deposit, the court concluded that evidence,
when construed most favorably for plaintiff, could show that Mrs. Miller
had breached her fiduciary obligations.2 46 Inasmuch as the $5,000 deposit
to her account occurred solely through her acts as agent, the jury could
find the corresponding decrease in her father's assets to constitute an in-
jury to the principal. By acquiring survivorship rights in the three $10,000
certificates of deposit, Mrs. Miller removed them from her father's testa-
mentary control, and the jury could find injury to the principal. 247

Defendant Miller claimed that even if she did profit as an agent to the
detriment of her father, his failure to object constituted a ratification of
her actions. Noting that the burden of proof to show ratification by the
principal rests with the agent, the court held that defendant Miller would
have to show that her father knew all material facts but for an unreasona-
ble time failed to object to her actions.2 4

1 Inasmuch as defendant Miller
produced no such evidence, the trial court erred in directing a verdict for
defendant Miller.2 49

With respect to the defendant-bank, the court observed that "an execu-
tor who actively contributes to a devastavit will be held responsible re-
gardless of his intent.""50 Since the trial court must first determine
whether a devastavit occurred prior to deciding whether the bank con-
tributed to the problem in its executorial capacity, the trial court erred in
directing a verdict for the bank.251

Vinson v. E. W. Buschman Co. 252 presented the court of appeals with
the opportunity to underscore the rule that "breach of fiduciary duty ne-
gates the unfaithful agent's right to any compensation and renders him

243. Id.
244. Id.
245. Id. at 23334, 319 S.E.2d at 441.
246. Id. at 234-35, 319 S.E.2d at 441-42.
247. Id. at 234, 319 S.E.2d at 441-42.
248. Id. at 234, 319 S.E.2d at 442.
249. Id. at 234-35, 319 S.E.2d at 442.
250. Id. at 235, 319 S.E.2d at 442.
251. Id.
252. 172 Ga. App. 306, 323 S.E.2d 204 (1984).
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liable to his principal for his dealings with the latter's property.'" De-
fendant and his associates had entered into an agreement to sell E. W.
Buschman Company (Buschman) products exclusively, with Vinson as
district manager. The agreement remained in effect for ten years until
1979, when plaintiff discovered that Vinson had formed a second business
that operated in direct competition with plaintiff. Vinson was selling not
only Buschman equipment but also that of competing manufacturers and
operating from the Buschman district office in Atlanta with the assistance
of certain employees, who apparently were paid by Buschman."

Buschman sued Vinson, and the jury awarded plaintiff the sum of
$362,916.96, "an amount equal to the sum of all proven Vinson-McDon-
ald [the competing company] profits payable to Vinson during the years
1976-1979 plus all commissions paid to Vinson during the 1971-1979
years-the period of the existence of the competing enterprise.""

The court of appeals noted, "The case at bar is unique in Georgia law
as regards the number and duration of violations of the duty owed by an
agent to his principal."'" Upon review of the record, the appellate court
upheld the trial court's refusal to direct a verdict for defendant. In addi-
tion, it approved the jury instructions related to forfeiture of commissions
by an unfaithful agent.' 5

7

C. Dual Agency

The court of appeals continued to distinguish actions in tort and those
in contract with respect to the liability of a principal for misrepresenta-
tions of a dual agent upon which the other principal relied to his detri-
ment. In Davis v. Harris,'" plaintiff sued defendants Harris and the Han-
over Insurance Co., seeking additional PIP benefits (pursuant to Jones v.
State Farm Mutual Automobile Insurance Co.), 2'" as well as punitive
damages, attorney's fees, and the penalty provided by section 33-34-6 of
the Official Code of Georgia Annotated.6 Subsequent to the filing of the
suit, the Supreme Court of Georgia delivered its decision in Flewellen v.
Atlanta Casualty Co.,' 6 1 and defendant Hanover modified the subject in-
surance policy to conform with Flewellen, paying plaintiff accrued PIP

253. Id. at 309-10, 323 S.E.2d at 207 (citing O.C.G.A. §§ 10-6-24, -25, and -31 (Michie
1982)).

254. 172 Ga. App. at 306-08, 323 S.E.2d at 204-06.
255. Id. at 309, 323 S.E.2d at 206.
256. Id. at 309, 323 S.E.2d at 207.
257. Id. at 310-11, 323 S.E.2d at 207-08.
258. 171 Ga. App. 465, 320 S.E.2d 200 (1984).
259. 156 Ga. App. 230, 274 S.E.2d 623 (1980).
260. O.C.G.A. § 33-34-6 (Michie 1982).
261. 250 Ga. 709, 300 S.E.2d 673 (1983).
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benefits and agreeing to make additional periodic benefit payments. The
trial court granted summary judgment in favor of Hanover on the issues
of punitive damages, attorney's fees, and penalties, and plaintiff
appealed.'"

In support of her claim for punitive damages, plaintiff contended that
the decedent's signature on the optional benefits form was forged by Har-
ris in his capacity as agent for Hanover. The court of appeals ruled that
this type of claim sounds in tort.'"

Assuming that Harris was acting as a dual agent of plaintiff and Hano-
ver, the court of appeals cited the decision of the supreme court in
Hodges v. Mayes' 4 to the effect that neither principal is liable to the
other for the tortious acts of a dual agent when the opposite principal is
not in complicity with the agent and in no way participates in the tort."'
Inasmuch as there was no evidence that Hanover in any way participated
in the alleged forgery, the court of appeals upheld the trial court's grant
of summary judgment for Hanover. 2" The court noted the case of Home
Materials, Inc. v. Auto Owners Insurance Co.167 in which the supreme
court reached a different result when the action sounds in contract rather
than in tort.2"

262. 171 Ga. App. at 465, 320 S.E.2d at 200.
263. Id. at 466, 320 S.E.2d at 201.
264. 240 Ga. 643, 242 S.E.2d 160 (1978).
265. 171 Ga. App. at 465, 320 S.E.2d at 200.
266. Id. at 466, 320 S.E.2d at 201.
267. 250 Ga. 599, 300 S.E.2d 139 (1983).
268. 171 Ga. App. at 466, 320 S.E.2d at 201.
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