
Zauderer v. Office of Disciplinary
Counsel: More Competition in the Legal

Marketplace Through Advertising

1. INTRODUCTION

Recently, in the case of Zauderer v. Office of Disciplinary Counsel,' a
plurality of the United States Supreme Court extended the right of attor-
neys to advertise.2 The plurality held that an attorney may solicit clients
in a printed advertisement containing accurate legal advice and informa-
tion regarding specific legal problems.8 Furthermore, the plurality agreed
to permit the printed advertisement to contain accurate illustrations.' In
essence, the plurality agreed to allow an attorney to go beyond passive
advertising, such as a simple announcement of the attorney's name and
address, and utilize a more aggressive, but truthful, printed solicitation to
attract uninformed people who may have valid legal claims.5

Advertising within the legal profession creates fee competition between
attorneys who deliver routine legal services. Advertising conveys to the
consumer information regarding fees and the type of legal services that an
attorney offers. Because of the availability of this information, the con-
sumer is not necessarily required to call, write, or visit numerous attor-
neys to compare fees and learn about legal services.

When advertising is permitted, an individual law firm has the incentive
to establish and publish competitive fee rates to maintain or increase the
number of clients the firm serves. Healthy fee competition, through ad-
vertising, tends to lessen the costs of legal services. To remain attractive
to potential clients, firms will lower their fees. In addition, advertising
may be used to inform people about the types of legal services that are
available to them. In short, attorney advertising generally goes beyond
the interests of the individual advertiser and benefits the consumers of
legal services.

This Comment defends the position of the plurality in Zauderer by as-
serting that the public benefits from the competition that truthful and

1. 105 S. Ct. 2265 (1985).
2. Id. at 2277-83.
3. Id. at 2280.
4. Id.
5. Id.
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nondeceptive advertising stimulates. The Article demonstrates the rela-
tionship between advertising and competition in the legal marketplace by
illustrating how competition, stimulated by advertising in massive tort
cases, could force attorneys to charge a contingency fee that is set by a
market.

This Article also examines Supreme Court decisions concerning disci-
plinary proceedings initiated against attorneys for advertising. Following
this section, the Comment analyzes the reasoning of the Court's opinion
in Zauderer, and Justice Brennan's and Justice O'Connor's concurrence
and dissents. The Comment justifies and reconciles the court's opinion
with the proper role of advertising in the legal services market and ana-
lyzes Justice Brennan's opinion in light of the organized bar's opposition
to attorney advertising. The Comment also critiques Justice O'Connor's
opinion and concludes by urging the organized bar to reconsider the issue
of attorney advertising.

II. BACKGROUND

The organized bar has consistently opposed advertising within the legal
profession. State bar associations have often brought disciplinary pro-
ceedings in efforts to prevent attorneys from advertising.' Some attorneys
have turned to the United States Supreme Court for protection. In these
cases, the Court has upheld an attorney's rights to set fees competitively
and to advertise concerning the availability of legal services.'

In 1975, the Supreme Court in Goldfarb v. Virginia State Bar"0 held
that minimum fee schedules violated the Sherman Antitrust Act." In
Goldfarb, a couple seeking to obtain a title certification for the purchase
of a new home wrote letters to thirty-six attorneys inquiring about fees."
Nineteen attorneys replied and stated that they would charge the mini-
mum fee recommended by the Fairfax County Bar Association.'8 The
couple brought a class action suit alleging that the fee schedule consti-
tuted price fixing in violation of the Sherman Antitrust Act."1 The

6. See BuREAU OF ECONOMICS. FED. TRADE COMM'N, IMPROVING CONSUMER AccEss TO

LEGAL SERVICES: THE CASE FOR REMOVING RwCTONS ON TRUTHFUL ADVERTISING 20-54
(1984) [hereinafter cited as FTC REPORT]; Francis & Johnson, The Emperor's Old
Clothes: Piercing the Bar's Ethical Veil, 13 WILAMEm~ L.J. 221, 236-47 (1977).

7. See generally FTC REPORT, supra note 6, at 43-53.
8. See infra notes 10-46 and accompanying text.
9. Id.

10. 421 U.S. 773 (1975).
11. Id. at 793.
12. Id. at 775-76.
13. Id.
14. Id. at 778 (citing 15 U.S.C. § 1 (1982)).
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County Bar contended that fee competition was inconsistent with profes-
sional activities.1" Instead of seeking to enhance profits, the legal profes-
sion traditionally had sought to provide the community with service.' s

The Court responded to the argument of the County Bar by saying that
community service "is the classic basis traditionally advanced to distin-
guish professions from trades, businesses, and other occupations, but it
loses some of its force when used to support the fee control activities in-
volved here." 17 The Court noted that none of the lawyers contacted had
asked for additional information; instead, all had simply adhered to the
fee schedule.'

Two years later, in Bates v. State Bar of Arizona,'s the United States
Supreme Court relied upon the first amendment to strike total bans upon
attorney advertising.' 0 In Bates, the Supreme Court of Arizona censured
two attorneys for running an advertisement offering "legal services at
very reasonable fees"' 1 and listing their fees for specific services. 2 In up-
holding the rights of the two Arizona attorneys to advertise, the United
States Supreme Court noted that the ban on advertising increased the
difficulty of discovering the lowest priced seller."- Furthermore, isolation
from competition reduced an attorney's incentive to set fees competi-
tively.' Fee advertising often causes retail prices to drop dramatically.26
This occurrence suggested to the Court that advertising also would be
likely to lower legal fees. 26

In 1980, the Court addressed the issue of the legality of restrictions on
pure commercial speech in Central Hudson Gas & Electric Corp. v. Pub-
lic Service Commission.'7 In Central, the Court developed and adopted a

15. 421 U.S. at 786.
16. Id,
17. Id. at 786-87.
18. Id. at 781.
19. 433 U.S. 350 (1977). The Court in Bates relied heavily upon its decision in Virginia

State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976).
In that case, the Court struck down Virginia laws prohibiting pharmacists from advertising
prices of prescription drugs. The Court reasoned that such information was invaluable to
consumers and deserved first amendment protection. Id. at 765. See generally J. CADY, RE-
STRWTRD ADVERTISING AND ComprrmoN: THz CAss oF RETAI DRUGS (1976); Cady, An Es-
timate of the Price Effects of Restrictions on Drug Price Advertising, 14 EcoN. INQUIRY 493
(1976).

20. 433 U.S. at 384.
21. Id. at 354.
22. Id. at 358.
23. Id. at 377.
24. Id.
25. Id.
26. Id.
27. 447 U.S. 557 (1980).
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four part inquiry for testing the legality of commercial speech restric-
tions.2 8 First, the commercial speech must not relate to unlawful activity
or mislead the public.29 Second, in challenging the speech, the state must
show that a substantial governmental interest is protected.30 Third, the
regulation must advance the governmental interest directly. 1 Last, the
regulation must not be more extensive than necessary., This test later
became known as the commercial speech doctrine.

In In re R.M.J. ,3 the Supreme Court applied the commercial speech
doctrine to attorney advertising." The application of the commercial
speech doctrine to In re R.M.J. illuminates the Court's explicit recogni-
tion of the commercial aspects of the practice of law. Decided in 1982, In
re R.M.J. concerned an attorney who advertised his areas of practice in a
manner that deviated from the requirements of the Missouri Disciplinary
Rules.3 5 For example, instead of 'tort law,' the attorney listed 'personal
injury.'36 In addition to reasoning that the use of the words 'real estate'
instead of 'property' would not mislead the public, the Court noted that,
in certain respects, the attorney's advertisement was more informative
than the listing prescribed by the Missouri rules.3 7 The Court also relied
upon the principle that, in order to regulate commercial speech, a state
must demonstrate a substantial interest to be promoted by the restric-
tion.3 8 The Court then concluded that Missouri had failed to demonstrate
a substantial state interest.3

In summary, the Goldfarb decision established the right to set competi-
tive fees within the legal profession.' 0 As a result, attorneys offering rou-
tine legal services received an incentive to advertise their services at com-
petitive rates.' 1 The Court's decision in Bates secured first amendment
protection for attorneys advertising legal services at competitive fees."
The Court in Bates also acknowledged benefits that advertising brings to
consumers of legal services." The Court embellished this right in In re

28. Id. at 564.
29, Id.
30. Id.
31. Id.
32. Id.
33. 455 U.S. 191 (1982).
34. Id. at 193.
35. Id. at 196-97.
36. Id. at 197.
37. Id. at 205.
38. Id. at 203.
39. Id. at 205.
40. See 421 U.S. 773 (1975).
41. See supra note 9 and accompanying text.
42. See 433 U.S. at 350.
43. Id. at 377.
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R.M.J. by permitting attorneys some freedom to control the content of
their advertisements." In deciding In re R.M.J., the Court utilized the
commercial speech doctrine, a test developed to determine the legality of
bans or regulations of pure commercial speech.' This summarizes the
state of the law at the time of the Zauderer decision."

III. THE Zauderer DECISION

Justice White, joined by Justice Blackmun and Justice Stevens, wrote
the Court's plurality opinion in Zauderer, relying upon the commercial
speech doctrine. 7 Justice Brennan, joined by Justice Marshall, agreed
with the Court, but also found due process violations.4 Furthermore, Jus-
tice Brennan imposed a stricter interpretation of the commercial speech

44. See 455 U.S. 191 (1982).
45. Id. at 203.
46. The Court upheld disciplinary action for an attorney in Ohralik v. Ohio State Bar

Ass'n, 436 U.S. 447 (1978). Attorney Ohralik learned of an automobile accident and person-
ally solicited both injured victims and their parents. Id. at 449-50. The Court held that the
state had a compelling interest in preventing "those aspects of solicitation that involve
fraud, undue influence, intimidation, overreaching, and other forms of 'vexatious conduct."'
Id. at 462. In distinguishing the decision from Bates, the Court emphasized that in-person
solicitation may, and often does, exert pressure for an immediate response without provid-
ing an opportunity for thoughtful reflection and comparison of legal services. Id. at 464-66.
Furthermore, the Court reasoned that a prophylactic rule was necessary since in-person so-
licitation often is not visible to the public. Id. at 466-67.

The Court noted pertinent facts that exemplified 'vexatious behavior.' For example, the
Court pointed out that Ohralik approached the two women while they were still traumatized
from their accident, taped conversations with a concealed tape recorder, and refused to com-
ply with requests for withdrawal. Id. at 467. Furthermore, he continued to represent himself
to the insurance company as the Holberts' lawyer. Id. After Ohralik, it is clear that the first
amendment does not protect attorneys when they subject their 'audience' to abuse. Specifi-
cally, the Court will not extend the first amendment to protect 'ambulance chasing.'

The Court placed a limitation on the holding in Ohralik in the case of In re Primus, 436
U.S. 412 (1978). In this case, a South Carolina attorney wrote a letter offering free represen-
tation to a woman who had been sterilized under questionable circumstances. Id. at 416.
The attorney wrote the letter as an uncompensated representative of the American Civil
Liberties Union. The South Carolina Council on Human Relations also retained the attor-
ney as a legal consultant. Id. at 415. The Secretary of the Board of Commissioners on Griev-
ances and Discipline of the Supreme Court of South Carolina filed a formal complaint
charging the attorney with engaging in solicitation. Id. at 417. The Supreme Court of South
Carolina ultimately issued a public reprimand. Id. at 421. The United States Supreme Court
held that South Carolina's disciplinary proceedings violated the attorney's rights of political
expression and association. Id. at 439. South Carolina failed to demonstrate a compelling
interest for its punishment of the attorney and abridgement of associational freedoms. The
Court noted that the solicitation was not for pecuniary gain and did not appreciably invade
the recipient's privacy. Id. at 428-29, 435.

47. 105 S. Ct. 2265, 2271-84 (1985) (plurality opinion).
48. Id. at 2285 (Brennan & Marshall, JJ., concurring & dissenting).
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doctrine.4
9 Justice O'Connor, joined by Chief Justice Burger and Justice

Rehnquist, filed an opinion concurring in part, but dissenting from the
view that a state could not reprimand an attorney for publishing unsolic-
ited legal advice in an advertisement. 0 Justice Powell did not take part in
the decision.

A. Facts of the Case

Late in 1981, attorney Philip Q. Zauderer advertised that his law firm
would represent defendants in drunk driving cases and would refund legal
fees if the defendants were convicted of drunk driving.5" In addition, in
the spring of 1982, Zauderer placed an ad in thirty-six Ohio newspapers
publicizing his willingness to represent women who had suffered injuries
from the use of the Dalkon Shield Intrauterine Device. 2 The ad con-
tained a lined illustration of the Dalkon Shield, accompanied by the ques-
tion, "DID YOU USE THIS IUD? ''6

3 and imparted information and ad-
vice regarding Dalkon Shield litigation. Zauderer received over 200
inquiries and filed 106 lawsuits on behalf of women who responded to the
advertisement."s

The Office of Disciplinary Counsel of the Supreme Court of Ohio filed a
complaint against Zauderer based on both advertisements." The com-
plaint charged that the drunk driving ad offered representation on a con-
tingent fee basis in violation of the Ohio Disciplinary Code.87 The Disci-
plinary Office also found that this advertisement contained an offer that
Zauderer could not fulfill and, therefore, considered the ad to be decep-
tive." With respect to the Dalkon Shield ad, the complaint charged

49. Id. at 2285.86.
50. 105 S. Ct. at 2294 (O'Connor, J., concurring in part & dissenting in part).
51. 105 S. Ct. at 2271 (plurality opinion).
52. Id.
53. Id.
54. Id. The ad stated:

"The Dalkon Shield Interuterine [sic] Device is alleged to have caused serious
pelvic infections resulting in hospitalizations, tubal damage, infertility, and hys-
terectomies. It is also alleged to have caused unplanned pregnancies ending in
abortions, miscarriages, septic abortions, tubal or ectopic pregnancies, and full-
term deliveries. If you or a friend have had a similar experience do not assume it
is too late to take legal action against the Shield's manufacturer. Our law firm is
presently representing women on such cases. The cases are handled on a contin-
gent fee basis of the amount recovered. If there is no recovery, no legal fees are
owed by our clients."

Id. at 2271-72.
55. Id. at 2272.
56. Id.
57. Id.
58. Id.
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Zauderer with violations of five different disciplinary rules.'0 The com-
plaint did not allege that the Dalkon Shield advertisement was false or
deceptive in any respect except for the omission of information about the
contingent fee arrangement." In fact, the Office of Disciplinary Counsel
stipulated that the information and advice regarding the Dalkon Shield
litigation was true and that the illustration of the Dalkon Shield was
accurate.61

A panel of the Board of Commissioners on Grievances and Discipline of
the Supreme Court of Ohio found that Zauderer had violated the discipli-
nary rules.62 The panel accepted the contention that the drunk driving ad
was 'deceptive,' though not for the reason asserted by the Disciplinary
Office. The panel reasoned that the ad was deceptive because it failed to
mention the common practice of plea bargaining for drunk driving de-
fendants. 5s In addition, the panel sustained all charges concerning the
Dalkon Shield ad.04 The Board of Commissioners adopted the panel's
findings in full, but recommended the sanction of indefinite suspension
from the practice of law rather than the more lenient punishment of pub-
lic reprimand.65

The Supreme Court of Ohio also adopted the panel's view that the ad-
vertisements had violated the disciplinary rules specified in the com-
plaint." The court concluded that Zauderer had violated the disciplinary
rules and that the first amendment did not prevent the application of

59. Id. at 2272-73. The Court summarized the violations of the Ohio rules as follows:
DR 2-101(B), which prohibits the use of illustrations in advertisements run by
attorneys, requires that ads by attorneys be 'dignified,' and limits the information
that may be included in such ads to a list of 20 items; DR 2-103(A), which prohib-
its an attorney from "recommend[ing] employment, as a private practitioner, of
himself, his partner, or associate to a nonlawyer who has not sought his advice
regarding employment of a lawyer;" and DR 2-104(A), which provides (with cer-
tain exceptions not applicable here) that "[a] lawyer who has given unsolicited
advice to a layman that he should obtain counsel or take legal action shall not
accept employment resulting from that advice."

The complaint also alleged that the advertisement violated DR 2-101(B)(15),
which provides that any advertisement that mentions contingent-fee rates must
"disclos[e whether percentages are computed before or after deduction of court
costs and expenses," and that the ad's failure to inform clients that they would be
liable for costs (as opposed to legal fees) even if their claims were unsuccessful
rendered the advertisement "deceptive" in violation of DR 2-101(A).

Id.
60. Id. at 2273.
61. Id.
62. Id.
63. Id.
64. Id.
65. Id. at 2274.
66. Id.



MERCER LAW REVIEW

these rules. 7 The court did not affirm the suspension, but reinstated the
public reprimand." Zauderer appealed to the United States Supreme
Court, contending that Ohio's disciplinary rules violated the first
amendment."

B. The Plurality Opinion

The Court reaffirmed the validity of the commercial speech doctrine70

and concluded that the Dalkon Shield advertisement was truthful and
accurate in view of both the Disciplinary Board's stipulation and the
trend in many states toward a discovery rule for latent injury or disease.7

Since the advertisement was not false or deceptive, Ohio had to assert a
substantial governmental interest that it sought to protect through regu-
lation of the speech.7 2 Justice White reasoned that Ohio had failed to as-
sert such an interest because print advertisements "lack the coercive
force of the personal presence of a trained advocate 7 3 and diminish the
threat that an attorney will pressure a client for an immediate accept-
ance.7 4 Instead, print advertisements grant the client an opportunity for
reflection.7'

Concerning the Dalkon Shield ad, the Court upheld Ohio's requirement
that attorneys must disclose client's possible liability for significant litiga-
tion costs even if their lawsuits are unsuccessful.7 6 The Court reasoned
that disclosure requirements infringe much more narrowly on an adver-
tiser's interest than does an outright ban.7 7 Zauderer's advertisement
stated that "if there is no recovery, no legal fees are owed by our client.17 8

The advertisement, however, neglected to mention 'costs.' A lay person,
unaware of the meaning of these terms of art, may interpret the ad to
mean that if the attorney loses the case, the client bears no charges.7 ' Lay
people use the words 'fees' and 'costs' virtually interchangeably; there-
fore, the possibility of deception is self-evident.5"

Before concluding, Justice White briefly addressed the issues that the

67. Id
68. Id.
69. Id.
70. Id. at 2274-75.
71. Id. at 2276-77.
72. Id. at 2277.
73. Id.
74. Id.
75. Id.
76. Id. at 2283.
77. Id. at 2282.
78. Id. at 2283.
79. Id.
80. Id,
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drunk driving ad posed. As did the rest of the Court, Justice White up-
held Ohio's prohibition of the ad offering representation to drunk driving
defendants." Furthermore, in holding that Zauderer's due process rights
had not been violated, Justice White reasoned that the Disciplinary
Board's recommendations had given Zauderer notice of the charges that
he would have to answer before the Supreme Court of Ohio, notwith-
standing the differences in theory between the Board of Bar Commission-
ers decision and that of the Office of Disciplinary Counsel. 8 He noted
that the Ohio rules provided ample opportunity for response and that it
appeared that Zauderer had taken advantage of these opportunities." In
light of these circumstances, Justice White concluded that the disagree-
ment over legal theory between the Board and the Office of Disciplinary
Counsel was insignificant."8

In his partial concurrence and partial dissent,"8 Justice Brennan agreed
that states could not discipline attorneys for soliciting through advertise-
ments containing truthful legal advice and accurate illustrations." He de-
scribed the Court's analysis of the disclosure requirement issue, however,
as an "amorphous 'reasonable relationship' inquiry. "87 In Justice Bren-
nan's view, the state must demonstrate that the advertisement "'is inher-
ently likely to deceive'"" or that" 'a particular form or method of adver-
tising has in fact been deceptive.' "89 Although he agreed with the Court's
conclusion that the general public's unfamiliarity with the distinction be-
tween 'fees' and 'costs' may require that an attorney include a costs dis-
claimer to prevent potential misunderstanding, Justice Brennan empha-
sized that the required disclaimer cannot be any broader than necessary
to prevent the deception.90

Justice Brennan asserted that Ohio's failure to provide Zauderer with
sufficient notice that he was expected to make the cost and percentage
rate disclosures infringed upon Zauderer's basic due process rights.8 Jus-
tice Brennan observed that neither the published rules, state authorities,
nor governmental precedents delineated what must be disclosed in the
advertisement.9" He also noted that the Court acknowledged that Ohio's

81. Id, at 2284.
82. Id.
83. Id.
84. Id.
85. Id. at 2284 (Brennan & Marshall, JJ., concurring in part & dissenting in part).
86. Id.
87. Id. at 2285.
88. Id. at 2286 (quoting In re R.M.J., 455 U.S. at 202).
89. 105 S. Ct. at 2286 (quoting In re R.M.J., 455 U.S. at 202).
90. 105 S. Ct. at 2287.
91. Id. at 2289.
92. Id.
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rules did not on their face require disclosures except when the advertise-
ment mentioned contingent fee rates.9" Furthermore, Justice Brennan
maintained that the Office of Disciplinary Counsel's refusal to clarify the
vague regulations undermined the justification for punishing violators -
"a business person can clarify the meaning of an arguably vague regula-
tion by consulting with government administrators."" He pointed out
that several other states had approved the publication of Dalkon Shield
advertisements.9 Justice Brennan concluded that Ohio had failed to im-
pose a costs disclaimer at the time Zauderer published his advertisement
and that Ohio was punishing Zauderer for violating requirements that did
not exist.'

In regard to the advertisements directed at drunk driving defendants,
Justice Brennan found another violation of due process. 7 He pointed out
that the Office of Disciplinary Counsel considered Zauderer's drunk driv-
ing ad deceptive because it proposed a contingent fee in a criminal case, a
violation of Ohio law."s The Board of Commissioners, however, asserted
the completely new theory of failure to inform of plea bargaining at the
hearing and Justice Brennan considered this change in legal theory to be
a denial of reasonable notice to Zauderer." Justice Brennan observed that
the Ohio Supreme Court had ignored Zauderer's argument that he had
been denied the opportunity to object to the lack of notice, to present
opposing evidence, or to show that no evidence connected him to the al-
leged practice. 100 Because the Court ignored Zauderer's objections; Justice
Brennan concluded that the Court had allowed the Ohio Supreme Court
to make a mockery of Zauderer's due process rights."'

Although Justice O'Connor agreed with the Court that a blanket ban
on illustrations was not justified in the context of print media, she dis-
sented from the Court's reversal of Ohio's reprimand of Zauderer for pub-
lishing unsolicited legal advice.102 In Justice O'Connor's view, the use of
unsolicited legal advice to entice clients posed a risk of confusing the cli-
ents and of undue influence and overreaching by attorneys.103 The state,
therefore, had advanced a 'substantial interest' by imposing a complete

93. Id.
94. Id. at 2291.
95. Id.
96. Id.
97. Id. at 2293-94.
98. Id. at 2292.
99. Id.

100. Id.
101. Id. at 2293-94.
102. Id. at 2294 (O'Connor, J., concurring in part & dissenting in part).
103. Id.
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ban upon solicitation utilizing legal advice. ' "
Justice O'Connor found a strong possibility that the marketing of pro-

fessional legal services would confuse and deceive clients.105 In contrast to
mouthwash and eggs, legal services are complex and diverse by nature.
Inexperienced or unaware lay people may lack the ability to assess the
quality of the advice.10 1 A lay person may retain an attorney when, in
spite of the advertisement, legal action is not in his best interest.107

Justice O'Connor expressed an even greater concern that an attorney
might 'color' the advice in order to obtain more business.'" Once away
from public scrutiny in an attorney's office, the client may be more easily
intimidated or overpowered. '1 Justice O'Connor pointed out that in
Ohralik v. Ohio State Bar Association'" the Court recognized the state's
right to prevent attorneys from using their professional skills to over-
whelm the judgment and will of lay people who have not sought their
advice." ' Although she conceded that printed advertisements posed a
lesser risk of overreaching than personal solicitation, Justice O'Connor ar-
gued that "the former is only one step removed from the latter.""' She
reasoned that upon reading the ad lay people may well conclude that
nothing short of a personal consultation, would enable them to assess
their legal rights adequately. 1 3

Justice O'Connor focused on a state's 'substantial interest' in insuring
that lawyers consistently exercise independent and unbiased judgment.
She believed that given the exigencies of the marketplace, an attorney
may abuse his freedom to grant legal advice in printed advertisements. ' 4

As an example, Justice O'Connor cited the New York case of In re Von
Wiegon,'15 in which an attorney sent unsolicited letters to disaster vic-
tims stating that in his opinion liability of the potential defendants was
clear. ' She conceded that under the Court's opinion in Zauderer, a state
may determine the claim to be misleading or to require disclosure of all

104. Id. at 2296.
105. Id. at 2294.
106. Id.
107. Id.
108. Id.
109. Id. at 2296.
110. 436 U.S. 447 (1978).
111. 105 S. Ct. at 2296 (O'Connor, J., concurring in part & dissenting in part).
112. Id.
113. Id.
114. Id.
115. 101 A.D.2d 627, 474 N.Y.S.2d 147, modified, 63 N.Y.2d 163, 470 N.E.2d 838, 481

N.Y.S.2d 40 (1984), cert. denied, 105 S. Ct. 2701 (1985).
116. 105 S. Ct. at 2296-97 (citing In re Von Wiegon, 101 A.D.2d 627, 474 N.Y.S.2d 147

(1985)) (O'Connor, J., concurring in part & dissenting in part).
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relevant liability rules." Justice O'Connor also understood, however, that
a state might decide that a professional should not accept employment
from such advice because the attorney's judgment on behalf of the client
may be clouded by his own self-interest.'

The three opinions in Zauderer illustrate the controversy that sur-
rounds attorney advertising and solicitation. The liberal and moderate
wings of the Court approve of printed solicitation with some qualifica-
tions while the conservative wing of the Court would continue to allow
states to prohibit solicitation in all forms. Generally, however, the Court's
decision continues the trend of accepting competitive behavior between
attorneys because the decision expands the right of attorneys to adver-
tise. Ironically, the Court's holding brings attorney advertising and solici-
tation close to full cycle. The ban on advertising that was originally im-
posed to protect the public has been lifted to benefit the public by
allowing the free flow of information.

IV. ANALYSIS

The Court's opinion identifies the crucial role that advertising plays in
legal economics. Justice Brennan's opinion attempts to provide protection
for advertising attorneys from overzealous state bar associations. In con-
trast, Justice O'Connor's opinion, consistent with the traditional view of
advertising, injects a note of caution. Her opinion, however, fails to ap-
preciate fully both sides of the issue.

A. The Court's Plurality Opinion

The Court's plurality opinion reflects three underlying economic and
marketing concepts. First, the practice of law represents a competitive,
profit-making, and client-seeking business. Second, legal services consti-
tute commercial transactions or market commodities. Third, because legal
services are articles of commerce, advertising often plays a crucial role in
the delivery of legal services to the public. These economic and marketing
principles underlie Zauderer's decision to advertise and compete for
clients.

The practice of law is a business venture.'" An attorney's livelihood
depends upon the balance of income and expenses.'2 Law firms and sole

117. 105 S. Ct. at 2297 (O'Connor, J., concurring in part & dissenting in part).
118. Id.
119. Samuels, The Evolving Institution of Legal Services, 19 NEa. J. EcoN. Bus. at 3, 10

(Autumn, 1980).
120. Id. at 10. Samuels explains how the private practice of law originated:

More fundamentally, the aspects of legal services as a commodity and of lawyering
as a business derive from the pluralization of the system of rights in Western

1660 [Vol. 37
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practitioners tend to allocate resources, such as time, in a manner that
follows the logic of profit-maximizing behavior."' Unless an attorney or
law firm follows an ideological extreme that emphasizes service,' 2 the
firm or attorney usually seeks to maximize profits.123 If permitted, adver-
tising and solicitation infuse competition into the legal service market.124

As a result, the market (the interaction between the suppliers of legal
services and the consumers of legal services) determines price or fees. 1 2

5

Undue suppression of competitive behavior, such as advertising and so-
licitation, can result in monopolistic types of profits and a diminution of
quality service. The Goldfarb case illustrates this concept.12  Minimum
fee schedules can keep fees set at an artificially high level. These monopo-
listic profits undermine the goal of service to the community and leave
the profession open to accusations of self interest. A typical accusation
states, "If anything, the bar association [sic], acting as a guild, transfer-
ring wealth from clients to themselves through higher than competitive
pricing in order to maintain their dignity, is something that will lead to
the unpopularity of lawyers, especially, and is, I maintain, something that
challenges, if not degrades, the profession. 1 27 In short, attorneys, like
other professionals, operate in substantially the same manner as other
profit-making organizations. Suppression of competitive behavior enables

civilization. As private property became differentiated from monarchical sover-
eignty, as an independent judiciary became differentiated monarchical courts, as
the adversary system came to abet independent legal representation, and as the
well-to-do became able to afford legal counsel, the practice of law and the provi-
sion of legal services became a private pecuniary matter.

Id.
121. Id.
122. The American Bar Association released figures in the fall of 1984 that reveal that

only 12"(' of the nation's attorneys (77,133) were doing pro bono work through projects or-
ganized by the bar. Victor, Pro Bono Work Attracting Some Firms; More Needed, NAT'L
L.J., at 1, col. 4, 28, col. 2 (Mar. 4, 1985). Moreover, not all motives are benevolent. Law
firms allow their young associates to participate in order to gain experience "they might not
otherwise get for years." Id. at 1, col. 4.

123. Samuels, supra note 119, at 10.
124. Beaes, The Economics of Regulating the Professions, in REGULATING THE PRovas-

SIONS: A PUBLIC POLICY SYMPosIuM 125, 135 (1980).
125. The McGraw-Hill Dictionary of Modern Economics defines market-directed econ-

omy, in part, as "a] mode of economic organization in which the forces of supply and de-
mand are relief upon to solve the problems of the selection of which goods [or services] to
produce, the method of producing them, and the persons who will receive them once they
have been produced." McGRAW-HILL DICTIONARY OF MODERN ECONOMICS 360 (D. Greenwald
ed. 2d ed. 1973); FTC REPORT, supra note 6, at 80.

126. 421 U.S. 773 (1975); see supra notes 10-18 and accompanying text.
127. Green, A Consumer Advocate's View, in REGULATING THE PROFESSIONS: A PUBLIC

POLICY SYMPOSIUM 271, 273-74 (1980).
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them to charge higher fees.' 2
8

Legal services can be categorized by examining the degree of risk that a
legal problem presents to a client and the amount of attorney participa-
tion that the legal service requires for delivery.2' Routine legal services,
like uncontested disputes or simple adoptions, respond to situations that
present little risk to the client and require relatively little direct attorney
participation.130 Conversely, individualized legal services, such as the de-
fense of a first degree murder charge, respond to situations that present
great risks to the client and require direct and sophisticated participation
by an attorney.13 1 Mixed legal services, such as tort claims, contain ele-
ments of both.13 2 Dalkon Shield representation for plaintiffs can be classi-
fied as a 'mixed service' because this type of legal service contains ele-
ments of great risk to the injured party, yet the service can be
standardized to a large extent.

The nature of the legal service being delivered appears to influence
heavily the firm's decision about whether or not to advertise. Primarily
standardized practices, such as legal clinics, need to advertise to generate
a large volume of business. 33 These firms develop a systematized re-
sponse to similar legal matters such as uncontested divorces or simple
wills.' " The costs of creating the system are gradually recovered from
fees in a cyclical fashion.13 5 The firm advertises lower fees than an indi-
vidualized firm might offer and the lower fees attract a large number of
clients. The large number of clients allows the firm to continue to offer
lower priced legal services through advertising.130 In turn, the lower fees

128. FTC REPORT, supra note 6, at 99-127.
129. Hazard, Pearce & Stempel, Why Lawyers Should Be Allowed to Advertise: A

Market Analysis of Legal Services, 58 N.Y.U. L. REv. 1084 (1983). See generally, FTC RE-
PoirT, supra note 6, at 77-126.

130. Hazard, Pearce & Stempel, supra note 129, at 1090-91. Another interesting excerpt
throws light on the concept of routine legal services:

It is argued that services are not comparable. You would be advertising about
different things. William Spann, the recent past president of the American Bar
Association, often says, "There is no such thing as a simple will." However, ser-
vices were sufficiently routine and comparable for the Bar Association for seventy
years to have minimum fee schedules, which were schedules based on routine ser-
vices locally where prices were fixed. If they can fix prices, they can advertise
prices.

Green, supra note 127, at 275.
131. Hazard, Pearce & Stempel, supra note 129, at 1090.
132. Id. at 1103.
133. Id. at 1102-03.
134. Id. at 1101.
135. Id. at 1093.
136. Id.
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continue to attract a large number of clients. ' 7

Conversely, attorneys in more traditional and individualized practices
have little incentive to advertise."' Individualized practices can operate
profitably with a low or moderate volume of cases.'18 The fee from a sin-
gle large case can sustain a firm for an extended period of time. 14 Clients
in these cases usually have a great deal at stake, such as their freedom or
a large sum of money.14' These clients are likely to evaluate information
about legal services more criticaUy. 42 Advertising is simply an inadequate
means of conveying "the complexity, reliability, and uniqueness of an in-
dividualized service. 148 Advertising is not cost effective for the individual
practitioner because it cannot communicate information likely to influ-
ence potential purchasers (clients) of individualized services.1

4 Clients
with problems that require sophisticated legal services, whether business
or personal, usually associate with other people who have similar
problems.1 4" A client in need of an individualized legal service relies more
readily upon word-of-mouth to learn about the existence of law firms and
their reputations for quality work than does a client in need of a
nonindividualized service." 6

Initially, Zauderer probably devoted much time to preparing Dalkon
Shield tort claims. Although a large time commitment is characteristic of
an individualized service, handling several claims probably enabled
Zauderer to develop a 'systematized response' and to standardize his
method. For example, he may have developed a questionnaire to give to
each client to help identify all possible damage claims quickly and effi-
ciently. Also, he probably researched the substantive and procedural is-
sues thoroughly and preserved his work. Liability proven for one plaintiff
might have settled the issue for many other clients. Once Zauderer devel-
oped an efficient routine, his incentive to advertise and solicit clients in-
creased greatly. He could dispose of these claims with relative ease. More-
over, he could still command large contingent fees, particularly if no other
attorneys were willing to risk being disciplined by driving the contingent
fee rate down through the use of advertising media.
The case of In re Von Wiegon,'47 cited by Justice O'Connor in her

137. Id.
138. Id. at 1105.
139. Id. at 1102.
140. Id.
141. Id. at 1090.
142. Id. at 1105.
143. Id.
144. Id.
145. Id.
146. Id.
147. 63 N.Y.2d 163, 470 N.E.2d 838, 481 N.Y.S.2d 40 (1984), cert. denied, 105 S. Ct.
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opinion, 1
4
8 illustrates the potential for competition in massive tort cases

through advertising and solicitation. Von Wiegon, a New York attorney,
solicited by mail the victims and families of the 250 persons injured when
the sky walk collapsed at the Hyatt Regency Hotel in Kansas City, Mis-
souri.1 4 ' In a letter containing an offer of representation, Von Wiegon
stated that, should his client representation exceed twenty-five people, he
would reduce his customary fee of twenty-five percent to twenty
percent.'"

Von Wiegon was probably willing to make this reduction in the contin-
gent fee rate because he knew that he could standardize the process of
handling the claims. This ability to standardize gives an economic incen-
tive to attract clients. The lower fee offer will help accomplish this goal.
Moreover, Von Wiegon's law practice attracted more clients and gener-
ated more fees, possibly a substantial increase, than if he had not adver-
tised and lowered his contingent fee rate. On the other hand, consumers
would be able to retain a larger percentage of their recovery. This effect
would become even more pronounced if other competent attorneys adver-
tised and drove the contingent fee rate down further. This effect would
more nearly accomplish the goal of service to the community, articulated
by the County Bar in Goldfarb.5 1 In this context, competition exerts a
positive influence upon society by aiding the consumers of legal
services.

1 52

B. Justice Brennan's Opinion

Justice Brennan's concern about an attorney's right to advertise focuses
attention on an anomaly that exists when courts ignore this right. Viola-
tions of an attorney's rights to a hearing when disciplined for advertising
or to have clear and specific disciplinary rules make it much easier for a
court to punish attorneys for engaging in competitive behavior, such as
advertising and solicitation. Yet, ironically, courts often have recognized
an attorney's right to practice as a 'property right' protected by the
United States Constitution.153 Attorneys often assert this right when

2701 (1985) (disciplinary action for Von Wiegen upheld on the grounds that his letter was
false and misleading).

148. 105 S. Ct. at 2294, 2296-97 (O'Connor, J., concurring in part & dissenting in part).
149. 63 N.Y.2d at 163, 470 N.E.2d at 839-40, 481 N.Y.S.2d at 41-42.
150. Id. at 179, 470 N.E.2d at 847, 481 N.Y.S.2d at 49.
151. 421 U.S. at 786; see supra notes 10-18 and accompanying text.
152. See FTC REPORT, supra note 6, at 102-27.
153. E.g. State ex rel. Scott v. Roper, 688 S.W.2d 757, 768 (Mo. 1985); Bradshaw v. Ball,

487 S.W.2d 294, 298-99 (Mo. 1972); Bedford v. Salt Lake County, 22 Utah 2d 12, 14, 447
P.2d 193, 194-95 (1968); see Shapiro, The Enigma of the Lawyer's Duty to Serve, 55 N.Y.U.
L. REv. 735, 753-62 (1980). The Author also takes the position that an attorney's services
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seeking to collect fees for court-appointed cases or when seeking to re-
move themselves from appointed representation.'" The anomaly smacks
of a double standard-constitutional property rights for an attorney seek-
ing to collect fees from consumers, yet no constitutional protections for
an attorney who seeks to advertise truthfully, even though his activity
might lower fees charged to consumers.

This inconsistent application of federal constitutional rights appears to
be fundamentally unfair to attorneys being charged with disciplinary vio-
lations for advertising and solicitation. Some courts allow attorneys to as-
sert constitutional rights that enable them to practice and collect fees.1"
On the other hand, some courts, like the Supreme Court of Ohio, may be
less enthusiastic about enforcing constitutional rights when an attorney
asserts them to protect his right to engage in competitive behavior.'" The
ability to compete might be necessary for an attorney attempting to prac-
tice law.

The bar has placed itself in an awkward position. The inconsistent ap-
plication of constitutional rights implies that the established bar is more
concerned with protecting its right to maximize profits than with 'pro-
tecting the public.' The situation also underscores the genuine confusion
within the bar concerning the true nature of a law practice.1 57 Finally, the
situation indicates some intense opposition to attorney advertising within
some elements of the bar.1" Many attorneys and judges still find compe-
tition repugnant.'"

In light of the organized bar's entrenched opposition to advertising,
Justice Brennan's concurring remarks are warranted.110 Disclosure and
disclaimer requirements that specify exactly the costs for which the con-
sumer will and will not be liable are necessary and handy ways to help
insure accuracy and honesty. State bar associations, however, could easily
use them as subterfuge to thwart competition and chill protected speech.
Brennan's insistence that the required disclaimers be no broader than
necessary to inform the consumer adequately of all expenses and costs

should be treated as a property right. Shapiro, at 774. Cf. Yarbrough v. Superior Court of
Napa County, 150 Cal. App. 3d 388, 197 Cal. Rptr. 737, 743 (1983) (King, J., concurring),
vacated, 39 Cal. 3d 197, 702 P.2d 583, 216 Cal. Rptr. 425 (1985). But see United States v.
Dillon, 346 F.2d 633, 636 (9th Cir. 1965); Ex Parte Dibble, 279 S.C. 592, 595-96, 310 S.E.2d
440, 442-43 (1983).

154. See supra note 144.
155. See supra note 144.
156. 105 S. Ct. at 2293 (Brennan & Marshall, JJ., concurring in part & dissenting in

part); FTC REPORT, supra note 6, at 45-53.
157. See Shapiro, supra note 153, at 753-62.
158. FTC REPORT, supra note 6, at 43-53.
159. Hazard, Pearce & Stempel, supra note 129, at 1110-13.
160. FTC REPORT, supra note 6, at 43-53.
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and that they directly advance a substantial, verifiable governmental in-
terest provides guidelines for drafters of new disciplinary rules.

Had the Supreme Court of Ohio suspended Zauderer from practice, the
Court might have found Justice Brennan's conclusions of due process vio-
lations more persuasive because of the property rights issue. Although
they were not incorporated into the plurality's opinion, Brennan's find-
ings send worthwhile messages. First, since advertising can no longer be
totally suppressed, the disciplinary rules should be clear and should give
notice of exactly what is expected to be disclosed. Second, regulating au-
thorities should cooperate with attorneys who advertise. Finally, attor-
neys should have due process rights, as do all citizens, even when accused
of advertising violations. Certainly courts and disciplinary authorities
should respect these rights. Requiring courts to respect the due process
rights of attorneys would probably lessen the likelihood of frivolous (but
costly) disciplinary actions against attorneys who advertise. State bar as-
sociations would be more hesitant to bring frivolous and self-interested
disciplinary proceedings if an attorney complies with clear and specific
disciplinary rules. Moreover, attorneys can more easily comply with the
disciplinary rules if the rules are clear and specific.

C. Justice O'Connor's Opinion

Justice O'Connor's opinion basically reiterated the arguments that were
advanced in Bates.1'" O'Connor argued that a qualitative distinction ex-
isted between the nature of legal services and the nature of standardized
services or products.162 She failed, however, to draw this distinction effec-
tively. For example, she drew a distinction between the tangible and the
intangible by comparing mouthwash and eggs to legal services.163 She
failed, however, to address the Court's argument directly that resolution
of advertising verification issues concerning tangible items also can be
"exceedingly complex."" Most consumers are incapable of evaluating ei-
ther the quality of legal services or the claim of a mouthwash manufac-
turer that its mouthwash 'kills germs that cause colds.' The point she
attempts to make, it seems, is that people usually have more at risk when
they purchase legal services than they do when purchasing ordinary con-
sumer goods such as mouthwash.

Although this point is valid, it raises a deeper issue of consumer choice
within the legal services market. A consumer with a low risk legal prob-
lem that can be solved with standardized legal services may not want or

161. 105 S. Ct. at 2294-97 (O'Connor, J., concurring in part & dissenting in part).
162. Id. at 2294.
163. Id. at 2295.
164. Id. at 2279.
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be able to pay the individualized rates."" On the other hand, a person
with a high risk problem will probably be willing or forced to pay the
individualized rate. Also, this kind of legal service is likely to require
more attorney participation. Consumer behavior indicates a desire for
choices.'

O'Connor's opinion relied too heavily on the analysis used in Ohralik, a
case with facts markedly different from those in Zauderer."'7 Print adver-
tisements do not pose the same threats as does ambulance chasing.'"
Furthermore, her opinion failed squarely to address certain important
facts. For example, the opinion did not mention that the Disciplinary
Counsel stipulated that Zauderer's Dalkon Shield advertisement was en-
tirely accurate. The rest of the Supreme Court might well have agreed
with many of her other points if the facts of the case had been substan-
tially similar to those in Ohralik.

Justice O'Connor did address the problem of greed in the legal profes-
sion. Primarily, she argued that an attorney's personal interest in ob-
taining business may color his advice by weakening his ability to make
independent judgments.' 69 Yet stringent regulations upon advertising
have been shown through empirical studies to bestow degrees of monopo-
listic power for routine services.'7 Most honest attorneys will utilize this
advantage to maximize profits.171 The public suffers because the ban on
advertising results in consumers being charged higher fees.

Inevitably, the threat of abuse by an attorney exists regardless of ad-
vertising regulations. A nonadvertising but avaricious attorney can take
advantage of clients who visit the office on their own initiative. In fact,
these nonadvertising attorneys are under even less scrutiny. Since they
are not advertising, less attention is focused upon the manner in which
these attorneys interview and advise their prospective clients and the
level at which they set fees.

It does not necessarily follow that attorneys will lose their independent
judgment simply because they advertise. Ultimately, the issue becomes

165. An example of the individualized rate would be the minimum fee considered in
Goldfarb. Personalized service and an assumption of legal complexity and risk were proba-
bly reflected in the minimum fee.

166. FTC REPORT, supra note 6, at 99-127.
167. See supra text accompanying notes 110-13.
168. See supra note 46.
169. 105 S. Ct. at 2294 (O'Connor, J., concurring & dissenting). This argument fails in

the case of a contingent fee situation. Realistically, attorneys usually will not take a case on
a contingent fee basis unless they think that they can win. See generally State ex rel. Scott
v. Roper, 688 S.W.2d 757, 768 (Mo. 1983) (quoting McKeever v. Israel, 689 F.2d 1315, 1325
(7th Cir. 1982) (Posner, J., dissenting)).

170. FTC RzPoRT, supra note 6, at 99-127.
171. See supra note 119 and accompanying text.
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one of trust. One commentator has suggested, somewhat facetiously, that
if abuse is so inherent in attorney advertising, as some opponents main-
tain, then perhaps the profession should become a public utility.172 Attor-
neys who want to attract clients, however, will probably restrain them-
selves from undignified or boisterous ads. Those targeting accident
victims and their families would probably be more successful in attracting
clients by exhibiting sensitivity toward the victim's plight.

The court in Zauderer refined the law governing attorney advertising
and solicitation. By requiring that advertisements and legal advice used
in printed solicitation be truthful, nondeceptive, and honest, the Court is
protecting the public from avaricious and unscrupulous attorneys. On the
other hand, the Court's decision allows attorneys to inform the public
about their services and fees. Beyond this legal refinement, the Court's
opinion recognizes the crucial role that the free flow of information plays
in legal economics. This information is conveyed through advertising.
Justice O'Connor seems to appreciate this fact, yet still hesitates to relin-
quish more control of legal advertising. Justice Brennan, on the other
hand, also appreciates the economic significance of the free flow of infor-
mation and provides legal safeguards to protect the rights of advertising
attorneys.

V. CONCLUSION

When considering the profit-seeking activities of law firms, rather than
their interest in public service, the Court's decision in Zauderer to extend
first amendment protections is understandable. In Bates, the Court ac-
knowledged the economic consequences that follow when advertising is
unduly restricted. First, the Court stated that a ban on advertising "in-
crease[d] the difficulty of discovering the lowest cost seller of acceptable
ability."1 "7 Lifting unnecessary advertising restrictions helps alleviate this
problem. Two hundred women responded to Zauderer's truthful Dalkon
Shield ad and 106 of them filed suit.1 7 ' Second, the Court stated that
attorneys have a degree of monopolistic power as a result of being "iso-
lated from competition. 1 7 5 The opportunity to compare prices and con-
tingent fee rates, along with the attorney's ability, diffuses monopolistic
power. The contingency fee rate in Ohio for Dalkon Shield clients proba-
bly would have dropped if attorneys had advertised and bid down the
rate. The rate did drop in the case of In re Von Wiegon from twenty-five

172. Green, supra note 127, at 273.
173. 433 U.S. at 377.
174. 105 S. Ct. at 2272.
175. 433 U.S. at 377.
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percent to twenty percent. Empirical studies support these conclusions. '7

The organized bar should reconsider the advertising and solicitation is-
sues more thoroughly. The problems of misleading and fraudulent adver-
tising are not unique to the legal profession. Rather than prohibiting ad-
vertising and solicitation altogether, the bar can discipline and punish
those attorneys who do in fact use misleading advertisements. When the
bar prohibits truthful and legitimate advertising and solicitation, the pro-
fession, or segments of it, benefits financially at the expense of the public.
Also, advertising is critical to legal clinics that deliver low cost standard-
ized services to underserved segments of the population.

Consumers of legal services, particularly those from portions of the
population that have been underserved, may demand more openness and
information from the legal profession.1 7 7 Simultaneously, attorneys will
continue to respond to this demand by advertising their services and fees.
The unparalleled number of attorneys in society today fuels competition
for clients.'. These social forces will continue to exert pressure on the
judicial system to allow truthful advertising.
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