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In re Robinson: A Haven for Criminal
Off enders?

I. INTRODUCTION

The Bankruptcy Code expressly provides that certain categories of
debts cannot be discharged in bankruptcy.' Although criminal restitution
imposed as a condition of probation is not one of the express statutory
exceptions, the majority of bankruptcy courts confronted with this issue
have held that prebankruptcy criminal restitution obligations were not
dischargeable debts.2 Until a recent decision by the Second Circuit Court
of Appeals, 3 the bankruptcy court in In re Brown' was the only court to
adhere to the view that criminal restitution was a dischargeable debt. In
In re Robinson,5 the Second Circuit rejected the prevailing view in the
bankruptcy courts and held that criminal restitution was a debt, and

1. 11 U.S.C. § 523 (1982).
2. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Pellegrino, 42 Bankr. 129

(Bankr. D. Conn. 1984); In re Mead, 41 Bankr. 838 (Bankr. D. Conn 1984); In re Cornell, 44
Bankr. 528 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64 (Bankr. N.D. Iowa 1984); Iri re
Johnson, 32 Bankr. 614 (Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800 (Bankr. D.
Ariz. 1982); In re Newton, 15 Bankr. 708 (Bankr. N.D. Ga. 1981); In re Button, 8 Bankr. 692
(Bankr. W.D.N.Y. 1981). The scope of this Article is limited to a discussion of the dis-
chargeability of criminal restitution obligations imposed prior to the time a criminal of.
fender files bankruptcy. A number of courts have held that a criminal court can impose
restitution even after a criminal offender has filed bankruptcy and received a discharge of
the debt connected with the criminal conviction. See United States v. Alexander, 743 F.2d
472 (7th Cir. 1984); United States v. Carson, 669 F.2d 216 (5th Cir. 1982) (Unit B); Barnette
v. Evans, 673 F.2d 1250 (11th Cir. 1982).

3. In re Robinson, 776 F.2d 30 (2d Cir. 1985).
4. 39 Bankr. 820 (Bankr. M.D. Tenn. 1984). See infra note 34, discussion of In re

Newton, 15 Bankr. 708 (Bankr. N.D. Ga. 1981).
5. 776 F.2d 30 (2d Cir. 1985).
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therefore, dischargeable in bankruptcy. s

The bankruptcy discharge is one of the most important aspects of the
Bankruptcy Code.' A principal purpose of the discharge is to provide fi-
nancially over-burdened debtors with a fresh start.8 The dischargeability
of criminal restitution is significant for two reasons. First, when a debt is
discharged in bankruptcy, a debtor is no longer personally liable for that
debt. Second, the discharge injunction provided by 11 U.S.C. § 524 oper-
ates to enjoin a creditor or other parties from taking any legal action to
collect a discharged debt."0 The discharge injunction is applicable not
only to judicial actions, but is also applicable to informal actions to pres-
sure a debtor to pay a discharged debt." Consequently, once the criminal
restitution obligation has been discharged in bankruptcy, a criminal of-

6. Id. at 40-41.
7. 11 U.S.C. § 727 (1982) is the Chapter 7 discharge provision. 11 U.S.C. § 727(a) pro-

vides that the court shall grant the debtor a discharge unless one of the grounds for with-
holding a discharge specified in this subsection is applicable. 11 U.S.C. § 727(b) specifies
which debts are discharged. A discharge under section 727(b) releases a debtor from liability
for any debts that were incurred before relief was ordered and that are not expressly ex-
cepted from discharge by 11 U.S.C. § 523 (1982).

11 U.S.C. § 1328 (1982) is the Chapter 13 discharge provision. Section 1328(a) is applica-
ble to a debtor who completes all the payments under his court-approved plan. A discharge
under subsection (a) discharges all debts provided for by the plan except the debts specified
in section 1322(b)(3) (certain long term obligations) and the debts specified in section
523(a)(5) (alimony and child support). Section 1328(b) is applicable to those debtors who
fail to complete their plan. A discharge under this section discharges all debts except those
debts expressly excepted from discharge by section 523 and the debts listed in section
1322(b)(5).

8. H.R. REP. No. 595, 95th Cong., 2d Sess. 384, reprinted in 1978 U.S. CODE CONG. & AD.
NEWS 5963, 6340; S. REP.No. 989, 95th Cong., 2d Sess. 98, reprinted in 1978 U.S. CODE CONO.
& AD. NEws 5787, 5884. While the discharge is important to both Chapter 7 and Chapter 13
debtors, the primary purpose an individual files a Chapter 7 proceeding is to obtain a dis-
charge of indebtedness. Generally, a Chapter 13 debtor does not obtain a discharge until he
has substantially completed a confirmed plan.

9. See supra note 7.
10. 11 U.S.C. § 524 (1982 & Supp. 1984). This statute provides:

(a) A discharge under this title-
(1) voids any judgment at any time obtained, to the extent that such judgment

is a determination of the personal liability of the debtor with respect to any debt
discharged under section 727, 944, 1141, or 1328 of this title, whether or not dis-
charge of such debt is waived;

(2) operates as an injunction against the commencement or continuation of an
action, the employment of process, or any act, to collect, recover or offset any such
debt as a personal liability of the debtor, whether or not discharge of such debt is
waived ....

Id.
11. H.R. REP. No. 595, 95th Cong., 2d Seas. 365-66, reprinted in 1978 U.S. CODE CONG. &

AD. NEWS 5963, 6321; S. REP. No. 989, 95th Cong., 2d Sess. 80, reprinted in 1978 U.S. CODE
CONG. & An. NEws 5787, 5866.
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fender no longer has to pay the restitution, and a criminal court cannot
revoke the offender's probation for failure to pay the restitution, even
though payment of the restitution was a condition of the offender's
probation.

1 2

This Article will first examine the view adhered to by the majority of
bankruptcy courts that criminal restitution imposed as a condition of
probation is not a dischargeable debt. Next, the Article will address both
facets of the minority view that criminal restitution is a dischargeable
debt. First, a brief discussion of the bankruptcy court's decision in Brown
will be presented, followed by a discussion of the minority view in Robin-
son, the principal focus of this Article. Finally, the Article will analyze the
decision in Robinson and discuss the ramifications of that decision.

II. THE MAJORITY VIEW

The bankruptcy courts have relied on two different theories to hold
that restitution imposed as a condition of probation is not dischargeable
in bankruptcy. The first theory is that the restitution obligation is not a
debt; s therefore, it cannot be discharged because only debts are dis-
chargeable in bankruptcy."' The second theory is that even if restitution
is a debt, restitution is a penalty and 11 U.S.C. § 523 excepts this debt
from discharge.15

12. Robinson, 776 F.2d at 40-41; Brown, 39 Bankr. at 830.

13. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Pelegrino, 42 Bankr. 129
(Bankr. D. Conn. 1984); In re Mead, 41 Bankr. 838 (Bankr. D. Conn 1984); In re Cornell, 44
Bankr. 528 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64 (Bankr. N.D. Iowa 1984); In re

Johnson, 32 Bankr. 614 (Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800 (Bankr. D.
Ariz. 1982); In re Button, 8 Bankr. 692 (Bankr. W.D.N.Y. 1981). There is no controversy
between the courts that the obligation between the criminal offender and the victim is a

debt, and that if the criminal offender files bankruptcy, this debt will be discharged unless
the victim objects or files a complaint to determine dischargeability. See Robinson, 776 F.2d
at 32, 39; In re Oslager, 46 Bankr. 58, 59 (Bankr. M.D. Pa. 1985); In re Pellegrino, 42 Bankr.
129, 131 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64, 65 (Bankr. N.D. Iowa 1984); In re
Button, 8 Bankr. 692, 693 (Bankr. W.D.N.Y. 1981).

14. See supra note 7. Both the Chapter 7 and Chapter 13 discharge provisions expressly
provide that a discharge operates to discharge debts.

15. 11 U.S.C. §523(a)(7) (1982). This statute provides:

(a) A discharge under section 727, 1141, or 1328(b) of this title does not discharge
an individual debtor from any debt ... (7) to the extent such debt is for a fine,
penalty, or forfeiture payable to and for the benefit of a governmental unit, and is
not compensation for actual pecuniary loss ....

Id. See In re Pellegrino, 42 Bankr. 129 (Bankr. D. Conn. 1984); In re Cornell, 44 Bankr. 528
(Bankr. D. Conn. 1984).
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A. Restitution is not a Debt

Under this first theory, courts have asserted three rationales behind
their refusal to categorize restitution as a debt: (1) the victim of the
crime does not have a right to payment;' (2) federalism;17 and (3) the
state promotes rehabilitation by imposing restitution.1 The Bankruptcy
Court of the Western District of New York decision in In re Button's was
one of the first bankruptcy court decisions to hold that restitution was
not a debt because the victim of the crime did not have a right to pay-
ment of the restitution.2 0 Button pled guilty to petty larceny, and a New
York state court placed Button on probation, ordering him to make resti-
tution to his victim.2 1 Subsequently, Button filbd bankruptcy, listing the
victim, the probation office, and the judge who ordered the restitution on
his schedule of creditors.22 The victim did not file either a complaint to
determine dischargeability of the restitution or an objection to Button's
discharge, and the bankruptcy court granted Button a discharge.23 Button
discontinued his restitution payments, and the probation office charged
him with violating his probation.2 4

In analyzing whether restitution was a debt or part of the criminal
judgment, the bankruptcy court examined the definitions of three
terms: debt, claim, and creditor .2 The Bankruptcy Code defines debt as

16. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Pellegrino, 42 Bankr. 129
(Bankr. D. Conn. 1984); In re Mead, 41 Bankr. 838 (Bankr. D. Conn 1984); In re Vik, 45
Bankr. 64 (Bankr. N.D. Iowa 1984); In re Johnson, 32 Bankr. 614 (Bankr. D. Colo. 1983); In
re Magnifico, 21 Bankr. 800 (Bankr. D. Ariz. 1982); In re Button, 8 Bankr. 692 (Bankr.
W.D.N.Y. 1981).

17. In re Pellegrino, 42 Bankr. 129 (Bankr. D. Conn. 1984); In re Johnson, 32 Bankr. 614
(Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800 (Bankr. D. Ariz. 1982); In re Button,
8 Bankr. 692 (Bankr. W.D.N.Y. 1981).

18. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Vik, 45 Bankr. 64 (Bankr.
N.D. Iowa 1984); In re Johnson, 32 Bankr. 614 (Bankr. D. Colo. 1983); In re Magnifico, 21
Bankr. 800 (Bankr. D. Ariz. 1982).

19. 8 Bankr. 692 (Bankr. W.D.N.Y. 1981).
20. Id. at 694.
21. Id. at 693.
22. Id.
23. Id. An objection to discharge, 11 U.S.C. § 727(a), is distinct from a complaint to

determine dischargeability of a debt. If a creditor in a Chapter 7 case raises a successful
objection to discharge, no debts can be discharged. The grounds for denial of a discharge are
not applicable to a Chapter 13 proceeding. The discharge exception, 11 U.S.C. § 523, is
applicable to both Chapter 7 and Chapter 13 proceedings. If a creditor files a complaint to
determine dischargeability on the ground that a debt is excepted from discharge, only the
debt relating to the exception is nondischargeable. 11 U.S.C. §§ 523, 727(a) (1982).

24. 8 Bankr. at 693.
25. Id. at 694.
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"liability on a claim,"6 and defines claim as a "right to payment, whether
or not such right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal, equitable,
secured, or unsecured. 27 A creditor is an "entity that has a claim against
the debtor that arose at the time of or before the order for relief concern-
ing the debtor."2 " The court focused on the definition of claim and, in
particular, on the phrase 'right to payment' because a debt is defined in
terms of a claim.1

The bankruptcy court noted that the criminal court set the amount of
the restitution."1 If Button failed to pay the restitution, the victim could
not file a civil suit to enforce payment.2 1 The bankruptcy court in Button
held that the crime victim did not have the right to payment because he
could not enforce payment, and therefore, the restitution obligation did
not satisfy the definition of debt.32

Criminal offenders have made three arguments to support their posi-
tion that the restitution obligation creates a right to payment and that a
debtor-creditor relationship does exist. Their first argument is that the
restitution payment is remitted to the victim.ss Bankruptcy courts have
rejected this argument stating that the victim is only an 'incidental bene-
ficiary' of the criminal process2 4 These courts reason that the victim must
have an 'independent' right to payment in order to satisfy the definition
of debt. 5

Offenders' second argument is that the probation office or the state has

26. 11 U.S.C. § 101(11) (1982).
27. Id. § 101(4)(A).
28. Id. § 101(9)(A).
29. 8 Bankr. at 694.
30. Id.
31. Id.
32. Id. Other bankruptcy courts that have held that criminal restitution was not a debt

because the victim does not have a right to payment are: In re Oslager, 46 Bankr. 58, 61
(Bankr. M.D. Pa. 1985); In re Pellegrino, 42 Bankr. 129, 132 (Bankr. D. Conn. 1984); In re
Mead, 41 Bankr. 838, 840 (Bankr. D. Conn 1984); In re Vik, 45 Bankr. 64, 67 (Bankr. N.D.
Iowa 1984); In re Johnson, 32 Bankr. 614, 616 (Bankr. D. Colo. 1983); In re Magnifico, 21
Bankr. 800, 803 (Bankr. D. Ariz. 1982). In In re Newton, 15 Bankr. 708 (Bankr. N.D. Ga.
1981), the court held that restitution was a debt because the victim had an express statutory
right under GA.CoDE ANN. § 27-3011 (Harrison 1980) to enforce the restitution through a
civil proceeding. 15 Bankr. at 709-10. This court held, however, in accordance with the ma-
jority view that an order of restitution was not dischargeable. Id. at 710.

33. In re Pellegrino, 42 Bankr. 129 (Bankr. D. Conn. 1984); In re Mead, 41 Bankr. 838
(Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64 (Bankr. N.D. Iowa 1984).

34. In re Pellegrino, 42 Bankr. 129, 133 (Bankr. D. Conn. 1984); In re Mead, 41 Bankr.
838, 840 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64, 67 (Bankr. N.D. Iowa 1984).

35. In re Pellegrino, 42 Bankr. 129, 133 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64,
67 (Bankr. N.D. Iowa 1984).
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a right to payment even if the victim does not.3 6 The bankruptcy courts
have refused to accept the contention that a debtor-creditor relationship
exists between the offender and the probation office or the state. These
courts have reasoned that neither the probation office nor the state has
the right to institute civil proceedings against the offender to enforce col-
lection of the restitution.3 7 Furthermore, the state's remedy is limited to
penal action against the offender for violating his probation. 8 These
courts conclude that since the state cannot enforce collection of the resti-
tution through civil means, no right to payment exists that satisfies the
definition of debt.3 '

When the crime victim is a state agency and the restitution is made to
another state agency, criminal offenders have raised a third argument
that the victim and the restitution recipient should be considered as one
entity and that a debtor-creditor relationship exists between the offender
and the victim-recipient. 0 For example, in In re Pellegrino,"1 one state
agency was the victim of the crime, and another state agency was the
recipient of the restitution.42 The bankruptcy court stated that each
agency must be considered as a separate entity for purposes of determin-
ing the existence of a debtor-creditor relationship.48 The state's right to
payment was the same right as that of a private victim." A private victim
could not bring a civil suit to collect the restitution and neither could the
state." The bankruptcy court held that, since the state did not have a
right to payment, no debtor-creditor relationship existed and, conse-
quently, the restitution did not create a debt. 6

The second rationale the bankruptcy courts have given to exclude crim-
inal restitution from the definition of debt is based on the principle of
federalism.' 7 Bankruptcy judges assert that the federal courts, through

36. See In re Pellegrino, 42 Bankr. 129 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64
(Bankr. N.D. Iowa 1984).

37. In re Pellegrino, 42 Bankr. 129, 132-33 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr.
64, 67 (Bankr. N.D. Iowa 1984).

38. In re Pellegrino, 42 Bankr. 129, 132 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64,
67 (Bankr. N.D. Iowa 1984).

39. In re Pellegrino, 42 Bankr. 129, 132 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64,
67 (Bankr. N.D. Iowa 1984).

40. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Pellegrino, 42 Bankr. 129
(Bankr. D. Conn. 1984).

41. 42 Bankr. 129 (Bankr. D. Conn. 1984).
42. Id. at 131.
43. Id. at 134.
44. Id.
45. Id. See supra text accompanying notes 19-22.
46. 42 Bankr. at 134-35. Accord In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985).
47. Pelegrino, 42 Bankr. at 129; In re Vik, 45 Bankr. 64 (Bankr. N.D. Iowa 1984); In re

Johnson, 32 Bankr. 614 (Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800 (Bankr. D.

[Vol. 371630
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the bankruptcy courts, should not interfere with state criminal proceed-
ings.4 8 The exception to the automatic stay provision, '4 and the legislative
history of this provision embody this principle.50 Although the automatic
stay bars creditors from attempting to collect virtually all debts, the stay
does not apply to criminal proceedings." The legislative history indicates
that criminal proceedings are not included within the scope of the auto-
matic stay because the bankruptcy laws were not designed to provide a
means for criminals to escape their obligations, but were intended to pro-
vide relief to financially distressed debtors. 2

The bankruptcy court's decision in Pellegrino illustrates how strictly
some bankruptcy courts adhere to this principle.' 3 Pellegrino plead guilty
to a larceny charge for fraudulently obtaining food stamps. Pellegrino
and her husband pleaded with the state court to grant her probation
rather than incarceration. The state court placed her on probation on the
condition that she make restitution to the victim." Less than six months
later, Pellegrino and her husband filed a Chapter 7 bankruptcy petition,
and the bankruptcy court granted the debtors a discharge." The proba-
tion office continued attempts to collect the restitution, and Pellegrino
responded by filing a complaint in the bankruptcy court to determine dis-
chargeability of the restitution.87

The bankruptcy court held that the restitution obligation was not a
debt and could not be discharged." The court stated:

Ariz. 1982); In re Button, 8 Bankr. 692 (Bankr. W.D.N.Y. 1981).
48. A detailed discussion of federalism is beyond the scope of this Article. For a more

indepth treatment of this subject, see 35 MERCEn L. REv. 1345 (1983). Pellegrino, 42 Bankr.
at 134; In re Vik, 45 Bankr. 64, 65-67 (Bankr. N.D. Iowa 1984); In re Johnson, 32 Bankr.
614, 616 (Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800, 802 (Bankr. D. Ariz. 1982);
In re Button, 8 Bankr. 692, 693-94 (Bankr. W.D.N.Y. 1981).

49. 11 U.S.C. § 362 (1982 & Supp. 1984) is the automatic stay provision. Section 362(a)
stays virtually all collection efforts against the debtor. Section 362(b)(1) provides that a
bankruptcy petition "does not operate as a stay. . . under subsection (a) of this section, of
the commencement or continuation of a criminal action or proceeding against the debtor.
Id.

50. H.R. REP. No. 595, 95th Cong., 2d Sess. 342, reprinted in 1978 U.S. CODE CONG. & AD.
NEws 5963, 6299; S. REP. No. 989, 95th Cong., 2d Sess. 51, reprinted in 1978 U.S. CoDE
CONG. & AD. NEws 5787, 5837.

51. 11 U.S.C. § 362(b)(1) (1982).
52. H.R. REP. No. 595, 95th Cong., 2d Sess. 342, reprinted in 1978 US. CODE CONG. & AD.

NEws 5963, 6299; . REP. No. 989, 95th Cong., 2d Sess. 51, reprinted in 1978 U.S. CODE
CONG. & AD. NEws 5787, 5837.

53. 42 Bankr. 129 (Bankr. D. Conn. 1984).
54. Id. at 131.
55. Id.
56. Id.
57. Id.
58. Id. at 132, 134.
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[lit would defy both logic and reason to allow a convicted person, who
has been ordered to make restitution to his victim in lieu of incarcera-
tion, to use the Bankruptcy Code to escape the consequences of his
crime. The definition of debt must therefore be read in the context of
that policy in order to avoid that anomalous result.5

A number of other bankruptcy courts have advanced this policy concern
and this line of reasoning to support their view that restitution should
not be construed to be a debt. 0

The third rationale bankruptcy courts have asserted to construe the
definitions of debt to exclude restitution is that the state uses restitution
to promote rehabilitation, and that the bankruptcy courts should not de-
feat this purpose.2 In In re Johnson,'2 the bankruptcy court stated that
the purpose for restitution was to rehabilitate the offender and that this
purpose was clearly evident from the literal language of the state stat-
ute.6 3 The statute did not require the state court to set the restitution for
the total amount of the victim's loss, but allowed the court to consider
other factors such as the defendant's ability to pay and his other financial
obligations, including his obligation to support his family." Concluding
that the state legislature intended to use restitution to rehabilitate the
offender, and not as a debt collection device, the bankruptcy court held
that restitution was not a debt.15

The bankruptcy court in In re Magnifico" stated that the purpose of
restitution was to make the offender realize that he must take responsi-
bility for his criminal acts."' Similarly, the bankruptcy court in In re Os-
lager" commented that restitution was imposed to make the criminal of-
fender cognizant of the damage caused by his behavior and to make him
aware that he had a responsibility to repair that damage to the extent
possible." These two courts determined that the basic aim of the restitu-
tion was to rehabilitate the offender and held that restitution simply was

59. Id. at 134.
60. In re Johnson, 32 Bankr. 614, 616 (Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr.

800, 802 (Bankr. D. Ariz. 1982); In re Button, 8 Bankr. 692, 694 (Bankr. W.D.N.Y. 1981).
61. In re Oslager, 46 Bankr. 58 (Bankr. M.D. Pa. 1985); In re Johnson, 32 Bankr. 614

(Bankr. D. Colo. 1983); In re Magnifico, 21 Bankr. 800 (Bankr. D. Ariz. 1982); In re Button,
8 Bankr. 692 (Bankr. W.D.N.Y. 1981).

62. 32 Bankr. 614 (Bankr. D. Colo. 1983).
63. Id. at 616.
64. Id.
65. Id. at 616-17.
66. 21 Bankr. 800 (Bankr. D. Ariz. 1982).
67. Id. at 803.
68. 46 Bankr. 58 (Bankr. M.D. Pa. 1985).
69. Id. at 61.

[Vol. 371632
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not a debt within the meaning of the Bankruptcy Code."

B. Restitution is a Debt Excepted from Discharge

The second theory bankruptcy courts have advanced to support their
view that criminal restitution is not a dischargeable debt is that the resti-
tution is excepted from discharge by 11 U.S.C. § 523(a)(7).' Three re-
quirements must be satisfied before this discharge exception applies to
restitution: (1) the restitution must be in the nature of a fine or penalty;
(2) the restitution must be payable to and for the benefit of a governmen-
tal unit; and (3) the restitution must not be compensation for actual pe-
cuniary loss.'s

The bankruptcy court in Pellegrino addressed the argument that this
third requirement was not satisfied when the amount of restitution was
the same amount as the victim's loss 7 3 The Connecticut state court set
the amount of restitution for exactly the same amount of the food stamps
Pellegrino had fraudulently obtained from the victim.7 4 Pellegrino argued
that, because the amount of the restitution was exactly the same amount
as the loss suffered by the victim, the purpose of the restitution was to
compensate the victim for actual pecuniary loss. 7 5

The bankruptcy court reviewed the state's statutory scheme in its anal-
ysis."0 According to this scheme, the goal of probation was to rehabilitate
the offender, and restitution was one method used to promote rehabilita-
tion.77 The amount of restitution was discretionary, and the state court
could take the offender's ability to pay into consideration.78 The bank-
ruptcy court stated that the amount of restitution did not have any bear-
ing on whether the restitution compensated the victim for actual pecuni-
ary loss and rejected Pellegrino's contention that the discharge exception
was inapplicable."

70. Id.; Magnifico, 21 Bankr. at 803.
71. 11 U.S.C. § 523(a)(7) (1982). See supra note 15. This discharge exception is not ap-

plicable to a Chapter 13 discharge under section 1328(a), however, the exception is applica-
ble to a Chapter 13 discharge under section 1328(b). See supra note 7.

72. 11 U.S.C. § 523(a)(7) (1982).
73. 42 Bankr. at 138. Pellegrino did not question that the first two requirements were

satisfied, probably because restitution is generally considered to be a penalty and because
the restitution was payable to the Connecticut Office of Adult Probation and remitted to the
Connecticut Department of Income Maintenance, both of which were governmental units.
d. at 131.

74. Id. at 131, 137.
75. Id. at 137.
76. Id.
77. Id.
78. Id.
79. Id. The decision in In re Cox, 33 Bankr. 657 (Bankr. M.D. Ga. 1983), supports this

1986] 1633
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In addition to the theory that 11 U.S.C. § 523(a)(7) excepted criminal
restitution from discharge, the bankruptcy courts have also advanced pol-
icy considerations to support their view that criminal restitution should
be excluded from discharge. One such policy consideration is premhised on
federalism, the principle that federal courts should not interfere with
state criminal proceedings.8 0 The bankruptcy court in Pellegrino stated
that the drafters of the Bankruptcy Code apparently did not think the
bankruptcy laws should interfere with criminal prosecutions because they
limited the scope of the automatic stay to allow criminal proceedings to
continue even after the debtor filed bankruptcy.8' It would be illogical to
allow a criminal proceeding to continue if part of the punishment im-
posed by the state court could subsequently be discharged in bank-
ruptcy.82 The court commented that the state court had responded to
Pellegrino's plea for leniency by granting her probation on the condition
that she make restitution and that now Pellegrino was attempting to es-
cape the consequences of her bargain. 3 The court reasoned that allowing
offenders to rely on the discharge provision, as a means to avoid their
restitution obligations, would provide a haven for criminal offenders,
thereby distorting the policy of the bankruptcy laws. 8

4

The bankruptcy court in In re Vikes noted that two federal courts of
appeal" upheld an order of restitution, even though the offenders in each
case had been convicted and the restitution imposed after the debtors
received a discharge of the debt to the victim.8 ' The bankruptcy court
stated that when restitution is imposed by a state court prior to the time
an offender files bankruptcy, the federal bankruptcy courts should be less
willing to interfere with state criminal proceedings than when the restitu-

conclusion. In Cox, the district court ordered Cox to pay the costs of prosecution connected
with his criminal trial. Cox argued that reimbursement of these costs represented compensa-
tion for actual pecuniary loss and was not excepted from discharge under section 523(a)(7).
Id. at 658. The bankruptcy court stated that in its opinion "there exists a distinction be-
tween debts representing actual pecuniary loss to the government and debts representing
fines and penalties imposed as a part of a debtor's criminal sentence." Id. at 661. The court
held that the costs were nondischargeable because they represented penalties imposed to
punish Cox for violating the criminal laws. Id. at 662.

80. Osiager, 46 Bankr. 58; In re Pellegrino, 42 Bankr. 129 (Bankr. D. Conn. 1984); In re
Cornell, 44 Bankr. 528 (Bankr. D. Conn. 1984); In re Vik, 45 Bankr. 64 (Bankr. N.D. Iowa
1984); In re Newton, 15 Bankr. 708 (Bankr. N.D. Ga. 1981).

81. 42 Bankr. at 138.
82. Id.
83. Id.
84. Id.
85. 45 Bankr. 64 (Bankr. N.D. Iowa 1984).
86. United States v. Alexander, 743 F.2d 472 (7th Cir. 1984); United States v. Carson,

669 F.2d 216 (5th Cir. 1982).
87. 45 Bankr. at 67.
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tion was imposed post discharge.8 8 Allowing a debtor's subsequent dis-
charge to abrogate the criminal restitution would "seriously compromise
the integrity of the state criminal process.""

Another policy consideration discussed in Vik concerns the potential
effect that discharging the criminal restitution could have upon the pro-
bation system. 0 The Iowa state court could have sentenced Vik to five
years incarceration but, instead, the court granted him a deferred sen-
tence. The state court placed Vik on probation and ordered him to
make restitution to his victim." The bankruptcy court noted that had the
sentencing court considered the possibility that Vik would file bank-
ruptcy in an attempt to discharge the restitution obligation, that court
might have imposed a different sentence.'3 If the state court had incarcer-
ated Vik, rather than placing him on probation and ordering restitution,
his prison sentence would not be vacated when the civil debt to he victim
was discharged. The bankruptcy court reasoned that criminal courts
might be dissuaded from imposing less restrictive sentences if criminal
offenders were permitted to escape their restitution obligations through
the use of the bankruptcy discharge."

III. A MINORITY VIEW: In re Brown

The bankruptcy court's decision in In re Brown' was the first depar-
ture from the majority view of the bankruptcy courts that restitution is
not a dischargeable debt. Brown drove his car into a private residence
while driving under the influence of alcohol.' 7 He plead guilty to this of-
fense in a Tennessee state court." The state court placed Brown on pro-
bation and ordered him to make restitution for the damaged house."
Brown later filed a Chapter 7 bankruptcy petition, listing the obligation
to the victim on his schedule of creditors.'" He then filed a complaint in
the bankruptcy court requesting an injunction prohibiting action to re-

88. Id. at 68.
89. Id.
90. Id.
91. Id, at 65, 68.
92. Id. at 65.
93. Id. at 68.
94. Id.
95. Id. at 68-69.
96. 39 Bankr. 820 (Bankr. M.D. Tenn. 1984).
97. Id. at 821.
98. Id.
99. Id.

100. Id.
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voke his probation or to collect the discharged debt.'
The bankruptcy court in Brown rejected the prevailing view in other

jurisdictions that criminal restitution was not a dischargeable debt.102

The court disagreed with the construction other bankruptcy courts gave
to the terms 'debt' and 'claim. 10 3 The legislative history indicated that
the term 'claim' should be construed to provide the broadest possible re-
lief for the debtor.' ° The court refused to accept the position that, be-
cause the victim had no right to payment, criminal restitution was not a
debt, stating that debts dischargeable in bankruptcy were not limited to
consumer or business debts, but included all obligations of the debtor
however incurred.108

The bankruptcy court also asserted that the criminal restitution order
was no less a debt than if the victim had obtained a judgment in a civil
court proceeding.' 6 If a victim had obtained a civil judgment for the
debt, that judgment and debt would be discharged in bankruptcy, unless
there was an exception to discharge.' 0

7 The Bankruptcy Code did not pro-
vide that only civil judgments for debts were discharged and, therefore,
the bankruptcy court in Brown concluded that the discharge provision
was also applicable to criminal obligations.'0 8

A third reason the bankruptcy court concluded that restitution was a
dischargeable debt was based on the policy consideration, that exceptions
to discharge should be strictly construed in the debtor's favor "to foster
comprehensive relief and a fresh start for debtors."'" The bankruptcy
court rejected the invitation to establish an exception to discharge for
criminal restitution, noting that creditors often use criminal proceedings
as a method of debt collection and such an exception would encourage
creditor abuse of the criminal justice system and circumvention of the
bankruptcy laws.110

The bankruptcy court in Brown also noted that the Bankruptcy Code
did not provide that the definitions of debt or claim depended upon the
nature of the particular obligation.' The fact that the criminal court im-

101. Id.
102. Id. at 823.
103. Id. at 822.
104. H.R. REP. No. 595, 95th Cong., 2d Sess. 309, reprinted in 1978 U.S CODE CONG. &

AD. NEws 5963, 6141, 6266; S. REP. No. 989, 95th Cong., 2d Sess. 21-22, reprinted in 1978
U.S. CODE CONG. & AD. NEws 5787, 5807-08.

105. 39 Bankr. at 822.
106. Id.
107. Id.
108. Id.
109. Id. at 823.
110. Id.
111. Id. at 823-24.
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posed the restitution to rehabilitate the offender rather than to compen-
sate the victim did not destroy the obligation's characterization as a debt
for bankruptcy purposes.'1 2 The bankruptcy court recognized, however,
that the distinction drawn by the majority of bankruptcy courts between
penalties intended as rehabilitation or punishment, and those intended as
compensation was supported to some extent by the discharge excep-
tion."' 3 If a fine or penalty was punitive in nature and did not compensate
the victim for actual pecuniary loss, it could not be discharged.""

In Brown, the district attorney had testified that restitution was in-
tended to compensate the victim for economic loss and to make the vic-
tim whole, and as long as the restitution was paid, whether by Brown or
any other party or entity, Brown's probation would be satisfied."' Ac-
cording to the bankruptcy court, this statement indicated that the resti-
tution imposed by the state court clearly served a compensatory purpose
rather than a rehabilitative or punishment purpose." 6

The bankruptcy court rejected the policy consideration that federal
courts should not interfere with state criminal proceedings. " The court
compared the automatic stay provision, section 362(b)(1)," 8 with the dis-
charge injunction, section 524(a)(2)," 9 and concluded that the scope of
the discharge injunction was broader than the scope of the automatic
stay.'2 0 The discharge injunction did not except criminal proceedings
from its scope, whereas the automatic stay was inapplicable to criminal
proceedings.21 The bankruptcy court reasoned that had Congress in-
tended to restrict the protection afforded by the discharge injunction, it
could easily have done so by limiting the injunction's effect in the same
way it restricted the scope of the automatic stay.'2 2 In conclusion, the
bankruptcy court stated that the probation revocation proceeding insti-
tuted against Brown was simply a means utilized to collect the restitu-
tion, a discharged debt; therefore, the discharge injunction applied to pro-
hibit the revocation of Brown's probation.' 3

112. Id. at 824.
113. Id.
114. Id.
115. Id. at 824-25.
116. Id. at 825.
117. Id. at 826.
118. 11 U.S.C. § 362(b)(1) (1982).
119. 11 U.S.C. § 524(a)(2) (1982 & Supp. II 1984). See supra note 49.
120. 39 Bankr. at 827-28.
121. Id. at 829.
122. Id.
123. Id. at 830.
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IV. In re Robinson

The Second Circuit Court of Appeals in Robinson was the first federal
court of appeals to decide whether criminal restitution was a dischargea-
ble debt. While agreeing with the general principle enunciated in Brown,
the Second Circuit advanced different rationales to supports its holding.
In Robinson, the criminal offender wrongfully received public assistance
benefits when she was already receiving Social Security benefits.2 4 The
state court convicted Robinson of larceny and placed her on probation.2
As one of the conditions of probation, the state court ordered Robinson to
make restitution of the amount she had received.12 Less than three
months later, Robinson filed a Chapter 7 bankruptcy petition, listing on
her schedule of creditors the Connecticut Department of Income Mainte-
nance's (CDIM) claim for public assistance and the Connecticut Office of
Adult Probation's (COAP) claim for restitution. 12 7 Although the bank-
ruptcy court notified CDIM and COAP that Robinson had filed a bank-
ruptcy petition, neither party filed an objection to Robinson's dis-
charge.'2 1

8 The bankruptcy court subsequently granted Robinson a
discharge from all dischargeable debts.1 2 9

The probation office later advised Robinson that the restitution obliga-
tion imposed as a condition of her probation was not a dischargeable
debt.1 0 Robinson responded by filing an adversary proceeding in the
bankruptcy court to determine the dischargeability of the restitution,
naming CDIM and COAP as defendants.2 ' The bankruptcy court ruled
that Robinson's obligation to make restitution as a condition of probation
was not a debt and, as a result, could not be discharged. 3 2 The bank-
ruptcy court held that even if restitution was a debt, since restitution was
a penalty, it was excepted from discharge by 11 U.S.C. § 523(a)(7).13 3 The
district court affirmed the bankruptcy court, and Robinson appealed to
the Second Circuit Court of Appeals. 3 4

In analyzing whether the criminal restitution was a dischargeable obli-
gation, the Second Circuit followed basically the same approach as the

124. 776 F.2d at 31-32.
125. Id.
126. Id. at 32.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id.
132. In re Robinson, 45 Bankr. 423, 424 (Bankr. D. Conn. 1984), rev'd, 776 F.2d 30 (2d

Cir. 1985).
133. 45 Bankr. at 424-25 (citing 11 U.S.C. § 523(a)(7) (1982)).
134. 776 F.2d at 33.
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bankruptcy courts adhering to the majority view. The Second Circuit first
determined if the restitution obligation satisfied the definition of debt in
the Bankruptcy Code 8 5 and then addressed the question of whether the
debt was excluded from discharge by 11 U.S.C. § 523(a)(7).1 36

A. Restitution is a Debt

The Second Circuit rejected the argument that criminal restitution is
not a debt because the victim has no right to payment.' The court noted
that a debt was a liability on a claim.'" The legislative history of the
term 'debt' provides that the definitions of debt and claim are coexten-
sive 39 and that the existence of a debt gives the creditor a claim against
the debtor.'4 0 The definition of claim required that some person or entity
have a right to payment.' The Second Circuit concluded that neither
the literal language of the definition of debt and claim, nor the legislative
history of the term 'debt' restricted the identity of the person or entity
who has the right to payment. 142

The Second Circuit then examined the legislative history of the term
'claim.'14 3 The legislative history indicated that the scope of the term
'claim' was very broad."' Congress intended that the bankruptcy pro-
ceeding would handle all claims against the debtor because this would
effectuate the policy of the bankruptcy laws to provide a financially bur-
dened debtor with a complete discharge and a fresh start."5 When the
Bankruptcy Code was amended in 1978, the drafters broadened the scope
of the definition of claim to encompass all legal obligations of the debtor
and to provide the debtor with the broadest possible relief. '4 6 Based on
its analysis of the term's legislative history, the Second Circuit stated
that Congress did not intend to limit the definition of claim in terms of

135. See supra text accompanying notes 19-70.
136. 11 U.S.C. § 523(a)(7) (1982). See supra text accompanying notes 71-95.
137. 776 F.2d at 34.
138. Id. at 36. See 11 U.S.C. § 101(11) (1982). See supra notes 26, 27 and accompanying

text.
139. HR. REP. No. 595, 95th Cong., 2d Sess. 310, reprinted in 1978 US. CODE CONG. &

AD, NEws 5963, 6267; . REP. No. 989, 95th Cong., 2d Sess. 23, reprinted in 1978 U.S. CODE
CONG. & AD. NEWS 5787, 5809.

140. Id. See 11 U.S.C. § 101(4)(A). See supra text accompanying notes 26-27.
141. 776 F.2d at 34-35.
142. Id, at 36.
143. Id.
144. See H.R. REP. No. 595, 95th Cong., 2d Sess. 180, 309, reprinted in 1978 U.S. CODE

CONG. & AD. NEWS 5963, 6141, 6266; S. REp. No. 989, 95th Cong., 2d Sess. 21-22, reprinted in
1978 U.S. CODE CONG. & AD. NEWS 5787, 5807-08.

145. 776 F.2d at 34.
146. Id.
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the identity of the person or entity who has the right to be paid."4
7

The Second Circuit next explored the statutory scheme of the Bank-
ruptcy Code as a whole to determine if Congress intended to exclude res-
titution from the definition of debt. 48 Only claims were allowed in the
bankruptcy proceeding,"' and only a creditor with an allowed claim could
receive distributions from the bankruptcy estate.150 If restitution was ex-
cluded from the definition of claim, then a holder of the right to restitu-
tion would be barred from participation in the bankruptcy proceeding
and could not receive distributions from the estate in the event of liqui-
dation. 51 Under the Bankruptcy Act of 1898,'52 restitution was a provable
claim, and the holder of a claim for restitution could participate in the
distribution of the debtor's assets.1 53 Since restitution was a provable
claim under the Bankruptcy Act of 1898, and Congress intended to
broaden the scope of claim when the Bankruptcy Code was amended in
1978, the Second Circuit stated that it was inconceivable that the defini-
tion of claim did not include the restitution obligation.'

The Second Circuit in Robinson flatly rejected the majority view that
criminal restitution was not a debt unless the victim had a right of pay-
ment. The court commented that its own interpretation seemed more in
line with Congressional intent and held that any right to payment of res-
titution was a claim, and that if any person or entity had a right to re-
ceive payment of the restitution from the bankruptcy debtor, the obligor
had a debt.ls 5

Having decided that any right to payment satisfied the definition of
claim, the Second Circuit examined the Connecticut statutory scheme to
determine if any person or entity did have a right to payment of the resti-
tution.15 1 The Connecticut state court that sentenced Robinson fixed the
amount of the restitution payment and ordered Robinson to pay the res-

147. Id. at 36. To support its conclusion that Congress intended to define claim broadly,
the Second Circuit cited a number of cases in which other courts construing the term 'claim'
had recognized its broad scope. Id. at 35. See, e.g., Ohio v. Kovacs, 105 S. Ct. 705, 709 (1985)
(broad); In re Baldwin-United Corp., 48 Bankr. 901, 903 (Bankr. S.D. Ohio 1985); In re
Barnett, 42 Bankr. 254, 257 (Bankr. S.D.N.Y. 1984) (all-encompassing); Kallen v. Litas, 47
Bankr. 977, 982 (Bankr. N.D. Ill. 1985); In re Vasu Fabrics, Inc., 39 Bankr. 513, 517 (Bankr.
S.D.N.Y. 1984); In re Johns-Manville Corp., 36 Bankr. 743, 754 n.6 (Bankr. S.D.N.Y. 1984)
(broadest possible).

148. 776 F.2d at 35.
149. Id. (citing 11 U.S.C. § 502 (1982 & Supp. 1984)).
150. 776 F.2d at 35 (citing 11 U.S.C. § 726 (1982 & Supp. 1984)).
151. 776 F.2d at 35-36.
152. 11 U.S.C. § 93 (1976) (repealed 1978).
153. 776 F.2d at 36.
154. Id.
155. Id. at 38.
156. Id.
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titution to COAP.15 Both the state court and the probation officers had
the responsibility of enforcing payment of the obligation.'" If an offender
violated a condition of his probation, the probation officer had the au-
thority to arrest the offender, detain him, and bring him before the state
court which had authority to revoke the offender's probation and incar-
cerate him.18' The Second Circuit did not consider it relevant that the
state court set the amount of the restitution or that enforcement of that
right was limited to the threat of revocation of probation, stating that
"[tihe right is not the less cognizable because the obligor must suffer loss
of freedom rather than loss of property upon failure to pay."" The Sec-
ond Circuit decided that restitution did satisfy the definition of debt be-
cause COAP had the right to the restitution payment and the power to
enforce the right."'

The Second Circuit addressed the policy consideration that the term
'debt' should be defined to exclude criminal restitution, because Congress
had expressly stated that "[tihe bankruptcy laws are not a haven for
criminal offenders, but are designed to give relief from financial over-ex-

157. Id.
158. Id.
159. Id.
160. Id.
161. Id. at 38-39. The Second Circuit distinguished five courts of appeals cases defend-

ants cited to support their position that criminal restitution was not a debt. The first case,
United States v. Brown, 744 F.2d 905 (2d Cir.), cert. denied, 105 S. Ct. 599 (1984), con-
cerned the issue of whether the Seventh Amendment required a jury to determine imposi-
tion of a sentence of criminal restitution and, according to the court in Robinson, was inap-
plicable to the question of whether the restitution was a debt. 776 F.2d at 36. The second
and third cases, In re Davis, 691 F.2d 176 (3d Cir. 1982), and Barnette v. Evans, 673 F.2d
1250 (11th Cir. 1982), concerned debtors who were being prosecuted for issuing worthless
checks. Prior to being ordered to pay restitution, both debtors filed bankruptcy proceedings.
Davis, 691 F.2d at 177; Barnette, 673 F.2d at 1251. The courts of appeals in each case held
that the bankruptcy court could not enjoin the continuation of a state criminal prosecution
on the ground that the state court might order the offender to make restitution. Davis, 691
F.2d at 179; Barnette, 673 F.2d at 1253. In the fourth case, United States v. Carson, 669
F.2d 216 (5th Cir. 1982), the offender fraudulently induced the creditor to extend him a
loan. Id. at 216-17. A federal court subsequently convicted the offender and ordered him, as
a condition of probation, to make restitution to the creditor. Id. at 217. The fifth case,
United States v. Alexander, 743 F;2d 472 (7th Cir. 1984), has the same fact pattern as the
Carson case. Both courts of appeals held that even though the debt to the victim had previ-
ously been discharged in bankruptcy, the state court could still require the offender to make
restitution as a condition of probation. Carson, 669 F.2d at 218, Alexander, 743 F.2d at 480.

According to the Second Circuit in Robinson, none of these cases supported the majority
view that criminal restitution was not a debt within the meaning of the Bankruptcy Code.
The cases simply represented either the distinction that courts make between the obligation
created when the offense occurred and the obligation created by the restitution or that the
criminal restitution obligation could not be discharged unless it existed before the bank-
ruptcy discharge was granted. 776 F.2d at 37.



MERCER LAW REVIEW

tension."'" In rejecting this argument, the court noted that other bank-
ruptcy courts had quoted this passage out of context because Congress
made the statement in reference to the automatic stay, not the definitions
of debt and claim.16 The legislative history relevant to the definitions of
debt and claim did not provide that obligations incurred out of criminal
activities were to be excepted from the definitions of those terms.1"

The court then examined the statutory scheme of the Bankruptcy
Code. Section 523(a)(7) expressly excepted certain fines and penalties
from discharge.16" This provision referred to fines and penalties as
debts. ' " Since only debts were dischargeable in bankruptcy, it would be
unnecessary to specifically exclude these obligations from discharge if
they were not debts.16 The Second Circuit stated that the express statu-
tory exception for these obligations made it clear that the definitions of
debt and claim were not restricted only to civil obligations.1"

The Second Circuit recognized that Congress was cognizant of the pos-
sibility that criminals might try to use the bankruptcy laws to avoid their
obligations. Congress, therefore, included two provisions in the Bank-
ruptcy Code designed to frustrate such attempts. One provision was the
discharge exception, section 523(a)(7) discussed above."" The second pro-
vision, the exception to the automatic stay, 11 U.S.C. § 362(b)(1), allowed
criminal proceedings to continue in spite of bankruptcy.' 70 The Second
Circuit reasoned that Congress intended to give priority to the goal of
bankruptcy, which was to provide relief for financially distressed debtors
because section 523(c) excepted certain debts from discharge only if the
creditor objected to discharge of the debt.'17 The Second Circuit stated:

[w]here Congress has carefully considered a particular policy and, in a
complex and carefully drawn statute, has established a balance between
that policy and other competing legislative goals, it is inappropriate for a
court, based on its own view as to the relative importance of that policy,
to create judicial exceptions to the clear language of that statute that are

162. Id. at 34 (quoting H. Rm. No. 595, 95th Cong., 2d Sess. 342, reprinted in 1978
U.S. CODE CONG. & An. NEws 5963, 6299; S. Rm'. No. 989, 95th Cong., 2d Seas. 51, reprinted
in 1978 US. CoDE CONG. & An. NEws 5787, 5837).

163. 776 F.2d at 34, 37. See supra notes 47-60.
164. 776 F.2d at 34, 37.
165. Id. at 37 (citing 11 U.S.C. § 523(a)(7) (1982)). See supra note 15.
166. 11 U.S.C. § 523(a)(7) (1982). See supra note 15.
167. 776 F.2d at 37.
168. Id.
169. Id. at 38 (citing 11 U.S.C. § 523(a)(7) (1982)). See supra text accompanying note

165.
170. 776 F.2d at 37-38 (citing 11 U.S.C. § 362(b)(1) (1982)). See supra note 49.
171. 776 F.2d at 38.
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warranted neither by that language nor by the legislative history. 7

B. Restitution is Dischargeable

Once the Second Circuit determined that criminal restitution was a
debt, the court proceeded to analyze whether the restitution was excepted
from discharge by 11 U.S.C. § 523(a)(7). 1 7

3 The first two requirements for
exclusion were satisfied: Robinson's criminal restitution was a penalty
and it was payable to a governmental unit, COAP. 1 4

The third requirement of the discharge exception is that the restitution
can not compensate the victim for actual pecuniary loss.175 A key element
of the Connecticut probation scheme is that the amount of restitution be
"measured by the fruits of the debtor's offense or by the victim's result-
ing loss or damage. 1

1
76 The amount of restitution the state court ordered

Robinson to pay to the probation office was exactly the same amount of
money she had wrongfully received from the victim.1"7 Although Robin-
son made the restitution payments to the probation office, the probation
office ultimately would remit the restitution to the victim. 1 7

8 While ad-
mitting that the restitution did have compensatory consequences defend-
ants contended that the criminal court imposed the restitution for reha-
bilitative purposes, not to compensate the victim for actual pecuniary
loss.179

The Second Circuit rejected the argument that restitution was nondis-
chargeable only if it was exclusively compensation for actual pecuniary
loss, because the literal language of the statute did not provide that pen-
alties were excepted from discharge only if they were exclusively compen-
sation for pecuniary loss.'"0 The phrase 'to the extent' indicated that pen-
alties might serve more than one purpose.18' The Second Circuit held that
restitution was a dischargeable debt to the extent the restitution did not
exceed the amount of the victim's loss and one of the purposes was to
provide compensation for actual pecuniary 1oss.182 Robinson's restitution
was a dischargeable debt that had been discharged, and the discharge in-

172. Id.
173. Id. at 39. See supra note 15.
174. 776 F.2d at 40. See supra text accompanying notes 125-27.
175. 776 F.2d at 40. See supra note 15.
176. 776 F.2d at 40.
177. Id.
178. Id.
179. Id.
180. Id.
181. Id.
182. Id.
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junction prohibited any action to collect the restitution.18 3

Judge Mansfield noted, in a concurring opinion, that the conclusion
reached by the Second Circuit was correct based on the statutory lan-
guage of the Bankruptcy Code, but stated that the conclusion would cre-
ate unfortunate consequences. 18' He expressed concern that criminal res-
titution might become useless because the criminal offender could avoid
this obligation by filing bankruptcy. s85 To prevent these obligations from
being discharged, criminal courts would have to resort to imposing resti-
tution in the form of fines or penalties.8s In conclusion, he commented
that Congress should amend the discharge exception, section 523(a)(7), to
include criminal restitution as a nondischargeable debt.1

1
7

V. ANALYSIS

Based on a strict statutory interpretation of the definition of debt and
the discharge exception, the Second Circuit's decision in In re Robinson
that criminal restitution imposed as a condition of probation is a dis-
chargeable debt appears to be correct. As the Second Circuit pointed out,
neither the definitions nor the legislative histories of 'debt' or 'claim' re-
strict the right of payment to a particular person or entity.'" Further-
more, the definition of debt or claim does not specifically exclude
restitution."'

Assuming restitution is a debt, the literal language of the discharge ex-
ception, 11 U.S.C. § 523(a)(7) does not make restitution nondischarge-
able." 0 If restitution is a penalty, then the statute is explicit in providing
that a penalty is only nondischargeable to the extent that it is not com-
pensation for actual pecuniary loss." In the alternative, a debt is dis-
chargeable to the extent that it is compensation for actual pecuniary loss.
If compensation for actual pecuniary loss is equated with the actual
amount of damages suffered by a party, then the only possible conclusion
is that a penalty assessed for the exact amount of a party's loss represents
actual pecuniary loss and, as a result, is not excepted from discharge.

When these statutes are considered in conjunction with the statutory
scheme of the Bankruptcy Code, the policies underlying the bankruptcy
system, the particular facts of each case, and the potential ramifications,

183. Id. at 41.
184. Id. (Mansfield J., concurring).
185. Id.
186. Id. at 41-42.
187. Id.
188. See supra text accompanying notes 26-28, 138-55.
189. See supra text accompanying notes 26-28.
190. See supra note 15.
191. Id.
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a different result may be warranted. Although neither the definitions nor
the legislative histories restrict the right of payment to a particular per-
son or entity, a right to payment does not exist unless someone has a
right to payment. The court noted in Robinson that "a debt . . . is a
liability as to which someone has a right of payment."1'

92 The court con-
cluded that COAP had a right to payment because it could enforce that
right through penal measures, namely revocation of probation and incar-
ceration. 1

93 In the court's view, it was irrelevant that neither the victim
nor the state could enforce payment by levy and execution on the
debtor's property. 1'

The definitions of 'debt' and 'claim' do not specify that the right to
payment must be a monetary right,1° but the Bankruptcy Code and its
legislative history indicate that the purpose of bankruptcy is to provide
relief to a financially distressed debtor.'" The purpose of bankruptcy is
to provide a debtor with an economic fresh start. Such phrases are an
indication that the right to payment means a 'monetary right to pay-
ment,' not a right satisfied by penal sanctions.

The bankruptcy courts' argument is not that the definitions of debt
and claim restrict the right of payment to a particular person or entity,
and that since the victim is not listed, he has no right to payment. In-
stead, their argument is that some state penal codes prohibit the victim
from instituting a civil suit against the criminal offender to collect the
restitution. As some of the cases recognize, neither the probation office
nor the state can enforce payment of the restitution through a civil suit.
Under this analysis, no person has a right to 'actual monetary payment'
of the restitution; consequently, the restitution does not create a claim,
and restitution is not a debt. Whether Congress intended that an obliga-
tion such as criminal restitution imposed as a condition of probation was
a debt is unclear because there is no express statutory provision either
referring to restitution as a debt or excluding it from the definition. Both
the Second Circuit's and bankruptcy courts' rationales are plausible, but
the additional policy considerations advanced by the bankruptcy courts
lend support to their conclusion to exclude restitution from the definition
of debt and discharge.

One of these policy considerations was that unless restitution was ex-
cluded from the definition of debt or excepted from discharge, criminal
offenders would use the bankruptcy discharge as a means to avoid their
restitution obligations. This argument does have some basis and is sup-

192. 776 F.2d at 33.
193. See supra text accompanying notes 156-59, 161.
194. See supra text accompanying note 160.
195. See supra definitions in text accompanying notes 26-27.
196. See supra text accompanying note 8.
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ported by the facts of the cases the court in Robinson cited as adopting
the majority view.197 In these nine cases, eight of the offenders filed bank-
ruptcy within one year after the criminal restitution was imposed, with
six offenders filing bankruptcy within less than six months.' 58 The of-
fender in Brown filed bankruptcy less than one year after ordered to pay
restitution. The offender in Robinson filed bankruptcy less than three
months after ordered to make restitution. When Robinson filed bank-
ruptcy, she had paid only $450 of an almost $10,000 restitution obliga-
tion.'" If other courts adopt the view that restitution is a dischargeable
debt, the imposition of criminal restitution as a condition of probation
may become a futile exercise.

The Second Circuit never addressed the argument raised by the bank-
ruptcy courts that discharge of criminal restitution violates the policy
that federal courts should not interfere with state criminal proceedings.
The exception to the automatic stay incorporates this policy considera-
tion by allowing criminal proceedings to continue in spite of bankruptcy.
The state court could have commenced a criminal proceeding or contin-
ued a criminal action against Robinson for the larceny charge even
though she had filed bankruptcy.200 The state court had, however, already
prosecuted, convicted, and sentenced Robinson when she filed bank-
ruptcy. The criminal restitution obligation was a part of Robinson's sen-
tence. When the federal court discharged Robinson's restitution obliga-
tion, the court vacated part of the offender's sentence. As the court in
Pellegrino recognized, it is simply illogical to allow a criminal proceeding
to continue if part of the offender's sentence can ultimately be discharged
in bankruptcy. 20b

Judge Mansfield aptly described the possible ramifications of the
Robinson decision when he stated: "The effect in many instances will be
to stultify and render useless criminal restitution payments as a means of
punishing persons."'3 0' A possible ramification of the decision is that crim-
inal courts might respond by imposing stricter sentences and requiring

197. 776 F.2d at 34. See infra note 198.
198. Oslager, 46 Bankr. 58 (restitution ordered 10-15-81, bankruptcy filed 11-2-81); Pel-

legrino, 42 Bankr. 129 (restitution ordered 10-29-82, bankruptcy filed 4-14-83); Mead, 41
Bankr. 838 (restitution ordered 4-26-83, bankruptcy filed 10-12-83); Cornell, 44 Bankr. 528
(restitution ordered 12-19-83, bankruptcy filed 5-14-84); Vik, 45 Bankr. 64 (restitution or-
dered 11-6-81, bankruptcy filed 3-19-82); Johnson,32 Bankr. 614 (restitution ordered 11-13-
81 & 11-15-82, bankruptcy filed 4-11-83); Cox, 33 Bankr. 657 (dates not given in opinion);
Magnifico, 21 Bankr. 800 (restitution ordered 4-16-81, bankruptcy filed 10-8-81); 8 Bankr.
692 (restitution ordered 6-15-79, bankruptcy filed 5-7-80).

199. 776 F.2d at 32.
200. 11 U.S.C. § 362(b)(1) (1982).
201. 42 Bankr. at 138.
202. 776 F.2d at 41 (Mansfield, J., concurring).
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incarceration rather than granting the offender probation on the condi-
tion that he make restitution.2

03 If the offender were incarcerated and
subsequently filed bankruptcy, receiving a discharge, this discharge would
not vacate his prison sentence. 2"

A second potential ramification is that criminal courts will continue to
allow an offender to make restitution in lieu of incarceration, but they
may increase the amount of the restitution. According to the Second Cir-
cuit, restitution set for the same amount of the victim's loss is compensa-
tion for actual pecuniary loss and does not satisfy the requirement for
dischargeability.205 To the extent that the restitution exceeds the amount
of the victim's actual loss, this portion of restitution would be excepted
from discharge. The criminal courts could conceivably double the amount
of restitution on the assumption that if the offender filed bankruptcy, the
maximum amount that could be discharged would be up to the amount of
the victim's loss. The offender would then be required to pay the portion
of the restitution that was not discharged. This alternative would be det-
rimental to an offender who does not use bankruptcy in an attempt to
discharge the restitution. An offender will have to pay substantially more
than he might otherwise have been required to pay if the criminal courts
were not concerned that the offender would file bankruptcy to discharge
the restitution.

A third possible ramification is that criminal offenders will be en-
couraged to file bankruptcy to discharge their criminal restitution obliga-
tions. The Second Circuit rejected the argument that defining restitution
as a debt and allowing it to be discharged would provide a haven for
criminal offenders, commenting that Congress made this statement in
connection with the automatic stay provision.*" Congress, however, con-
ceivably intended this statement to apply to the entire Bankruptcy Code,
because the statement provides that "[t]he 'bankruptcy laws' are not a
haven for criminal offenders. ' '

20

VI. CONCLUSION

Even though the result in Robinson may be compelled by the literal
language of the statute, the result is nevertheless unfortunate. While it is
regrettable that a victim will not receive compensation for his damages if

203. See Vik, 45 Bankr. at 64.
204. See id. at 68.
205. See supra text accompanying notes 173-83.
206. See supra text accompanying notes 162-64.
207. H.R. REP. No. 595, 95th Cong., 2d Seas. 342, reprinted in 1978 U.S. CODE CONG. &

AD. NEWS 5963, 6299; S. REP. No. 989, 95th Cong., 2d Ses. 51, reprinted in 1978 US. CODE
CONG. & AD. NEws 5787, 5837 (emphasis added).
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restitution is discharged in bankruptcy, this same result may have oc-
curred if the victim had obtained a civil judgment against the offender
rather than going through the criminal courts. The major concern is that
the offender is escaping punishment for his criminal conduct. In some
instances, he may have even pleaded with the court to be lenient with
him and grant him probation on the condition that he make restitution to
his victim. A few months later, he can file bankruptcy in an attempt to
escape the consequences of that 'bargain' as did the offender in Pelle-
grino. The chances are that he will be successful if the restitution was set
at the same amount of the victim's loss.

Congress should amend the bankruptcy laws to make restitution a non-
dischargeable debt regardless of whether the amount is fixed for the same
amount of the victim's loss. The restitution is part of a criminal offender's
punishment, therefore, he should not be allowed to discharge his punish-
ment in bankruptcy.

KAREN T. SpivEY


