
Legislative Limitations on Medical
Malpractice Damages: The Chances of

Survival

I. INTRODUCTION

In the mid 1970's, a phenomenon known as the medical malpractice
insurance crisis gained widespread recognition. The crisis consisted of a
dramatic rise in the cost of insurance, coupled with a withdrawal of many
insurance companies from the medical malpractice insurance market.'
Commentators on the crisis have pointed to several different causes for
this development. One suggested cause is the increasing number of medi-
cal malpractice claims filed each year resulting from the following fac-
tors: A breakdown in patients' trust and admiration for their physicians,
an increase in litigiousness as the public becomes more aware of legal
rights, and an increased chance of error because of the growing complex-
ity of medical technology.2

Insurance companies and representatives of the medical profession
have argued that the crisis is the result of a large number of frivolous
claims, encouraged in part by lawyers' contingency fee arrangements and
media coverage of high jury awards.2 The insurance companies claim that
erratic and exceedingly high damage awards have made accurate rate pre-
diction impossible.' Some commentators have suggested that the causes
of the crisis are entirely outside the tort system. They postulate that bad
investment practices on the part of insurance companies are responsible
for the dramatic rise in premium costs.2

Whatever the cause of the perceived crisis, between 1975 and 1977, leg-
islatures in nearly every state passed some sort of medical malpractice
reform aimed at ameliorating the situation. The legislatures were con-

1. Waxman, Spiraling Costs: A Health Care Slide, 11 TRIAL 23 May-June 1975; Gibbs,
Medical Malpractice Insurance Crisis, 80 CASE & COMMENT 8 July-Aug. 1975.

2. Learner, Restrictive Medical Malpractice Compensation Schemes: A Constitutional
"Quid Pro Quo" Analysis to Safeguard Individual Liberties, 18 HARv. J. ON LEGIs. 143, 144-
45 (1981).

3. Learner, supra note 2, at 145.
4. Id.
5. Id.
6. REPoRT OF THE COMMISSION ON MEDICAL PROFESSIONAL LIASILITY, 102 REP. A.BA 786,

808 (1977).
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vinced that the limited availability and high cost of malpractice insurance
presented a serious problem for the health care industry." The broad pur-
pose of the statutes was to preserve the availability of health care systems
at reasonable cost. Some legislatures feared that without a reduction in
the cost of insurance, doctors would refuse to practice in certain geo-
graphical areas' and would be unwilling to provide services in certain
high risk specialties." Also, if doctors practiced medicine without insur-
ance because of its high cost, patients injured by these doctors would be
faced with the possibility of hollow judgments."

The malpractice reform legislation varied widely among the states, de-
pending upon the perceived seriousness of the crisis and its causes.11 In
some states, the legislation consisted of a comprehensive package of mod-
ifications aimed at a combination of factors that were thought to contrib-
ute to the crisis situation. For example, the Indiana legislature enacted a
statute that required plaintiffs to submit their complaints to a medical
review panel before filing suit in court, 2 and it limited total recovery to
$500,000 when the health care provider elected to come under the act."
The statute also limited recovery for attorney fees," limited the time in
which a malpractice action could be brought,", and prevented plaintiffs
from asking for a specific amount of damages in the prayer for relief. 6

In other states the legislation was much more narrow in scope. For ex-
ample, in Missouri, the reforms extended only to abolishing the ad
damnum clause7 and shortening the statute of limitations."s

The medical malpractice insurance crisis has resurfaced in recent times.
In February 1986, the Georgia General Assembly considered comprehen-
sive tort reform proposals that addressed all civil lawsuits, including the
medical malpractice area. One of the suggested reforms would result in

7. See, e.g., Fein v. Permanente Medical Group, 38 Cal. 3d 137, 158, 695 P.2d 665, 680,
211 Cal. Rptr. 368, 383, appeal denied, 106 S. Ct. 214 (1985).

8. Id.
9. Johnson v. St. Vincent Hosp., Inc. 273 Ind. 374, 379, 404 N.E.2d 585, 589 (1980)

(Anesthesiologists encountered difficulty acquiring coverage).
10. Fein, 38 Cal. 3d 137, 158, 695 P.2d 665, 680, 211 Cal. Rptr. 368, 383 (1985).
11. REPORT OF THE COMMISSION ON MEDICAL PROFESSIONAL LiABILrrY, supra note 6, at

808.
12. IND. CODE ANN. § 16-9.5-9-1 (Burns 1983 & Supp. 1985).
13. Id. § 16-9.5-2-2.
14. Id. § 16-9.5-1.
15. Id. § 16-9.5-3-1.
16. Id. § 16-9.5-1-6.
17. Mo. Sup. CT. R. 55.05.
18. Mo. ANN. STAT. § 516.140 (Vernon 1976 & Supp. 1986). See REPORT Or THE COMMIS-

SION ON MEDICAL PROFZSSIONAL LIAILrrY, supra note 6, at 808 n.48; In Georgia, the demand
for damages cannot state a specific amount unless the amount claimed is $10,000 or less.
O.C.GA. § 9-11-8(a)(2)(B) (Michie 1982).
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limitations on attorney fees.1 Another would place a cap of $500,000 on
all punitive and exemplary damages except in cases concerning products
liability and intentional torts.'0 None of the proposed legislation passed,
but the proposals are certain to be reconsidered by the legislature in its
next session.

The most controversial type of reform is that found in statutes which
place an absolute limit on the amount of damages a plaintiff may recover.
This restriction may prevent the most seriously injured victims of medi-
cal malpractice from fully recovering for their proven injuries. This Arti-
cle will focus on these damage limitations because they are more likely to
be deemed unconstitutional than other types of reform. These limitations
have been the subject of due process and equal protection challenges and
have been criticized by some courts as being completely arbitrary and
ineffective'

1

Damage limitations fall into two main categories. Some provisions allow
full recovery for actual economic loss such as medical costs and loss of
future earnings, but limit recovery to a specific dollar amount for
noneconomic damages awarded to compensate for pain, suffering, incon-
venience, and physical impairment." Other provisions limit total recovery
to a specific dollar amount, regardless of whether damages stem from ac-
tual economic loss or from intangible loss caused by pain and suffering.3
In states governed by the latter type of provision, it is possible that a
severely injured malpractice victim, whose actual pecuniary damage ex-
ceeds the limit, will not be able to fully recover for his medical expenses
and will receive nothing for pain and suffering.

Some courts have found the distinction between the two categories of
limitations to be significant. For instance, the California Supreme Court,
in Fein v. Permanente Medical Group," upheld a statute that allowed
full recovery for economic damages, but limited noneconomic recovery to
$250,000." In upholding the limit, the court emphasized that it extended
only to noneconomic loss. The court observed that although the propriety
of awarding damages for noneconomic loss was firmly imbedded in our
common law jurisprudence, legal scholars have questioned the wisdom of

19. H.R. 1184, 1986 Sess., Ga. Gen. Ass.
20. H.R. 1186, 1986 Sess., Ga. Gen. Ass.
21. See, e.g., Wright v. Central Du Page Hosp. Ass'n, 63 11. 2d 313, 316-18, 347 N.E.2d

736, 741-43 (1976).
22. See, e.g., CAL. Civ. CODE § 3333.2 (West Supp. 1986) (limits recovery of noneconomic

damages to $250,000).
23. See, e.g., IND. CODE § 16-9.5-2-2 (Burns 1983 & Supp. 1985) (limits total recovery to

$500,000).
24. 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, appeal denied, 106 S. Ct. 214

(1985).
25. Fein, 38 Cal. 3d at 142-43, 695 P.2d at 669, 211 Cal. Rptr. at 372.
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awarding pain and suffering damages in any negligence case.2

Conversely, the Supreme Court of Illinois in Wright v. Central Du
Page Hospital Association7 found that a $500,000 limit on total recovery
violated equal protection provisions of the state constitution.28 In his con-
curring opinion, Justice Underwood stated that "[a] stronger case for the
limitation would exist if it permitted unrestricted recovery of actual ex-
penses, for it is conceivable, as the majority emphasizes, that with today's
inflated costs, total expenses of treatment and care for a seriously and
permanently injured person could exceed the allowable recovery."'"

The Indiana Supreme Court did not find the distinction between a
limit on total recovery and a limit on noneconomic recovery to be signifi-
cant. In Johnson v. St. Vincent Hospital,3 0 the court upheld the constitu-
tionality of a $500,000 limit on total recovery.3 1 The court acknowledged
that a badly injured plaintiff who required constant care may not recover
full damages.3 2 The court was impressed, however, with the large amount
a plaintiff could recover and the probability that $500,000 would be
enough to fully compensate a large proportion of injured patients. 3

The American Bar Association's Commission on Medical Professional
Liability took no position on whether it is appropriate to place a ceiling
on the recovery of noneconomic loss." The Commission did take a firm
stand against limiting recovery for actual economic loss, stating, "it is un-
conscionable to preclude a plaintiff, by an arbitrary ceiling on recovery,

26. Id. at 159, 695 P.2d at 680-81,211 Cal. Rptr. at 383-84. See also Ackerman, Medical
Malpractice: A Time for More Talk and Less Rhetoric, 37 MERCER L. REV. 725, 736-37
(1986). Professor Ackerman says that verdict inflation is largely attributable to pain and
suffering damages (general damages) as opposed to damages for out-of-pocket losses such as
medical care and lost wages (special damages). Special damages can be kept within reasona-
ble limits because they must be supported by proof of reasonable expenses or actual wage
loss. General damages are not limited by these constraints, leaving the door open for juries
to award crippling judgments. The general damages awards are unpredictable and, there-
fore, contribute to inaccurate insurance underwriting. Id. Professor Ackerman recommends
that legislative limits be placed on general damages to provide guidance to juries. The re-
sulting predictability in the outcome of malpractice cases would aid the underwriting and
settlement of claims. Id. at 746-47. Ackerman does not advocate a similar limitation on
special damages because such a limitation would deny plaintiffs funds necessary to their
rehabilitation and maintenance. A limitation on total damages could have the same effect
because a plaintiff's actual economic loss could exceed the limit. Id. at 747 n.117.

27. 63 Ill. 2d 313, 347 N.E.2d 736 (1976).
28. Id. at 330, 347 N.E.2d at 743.
29. Id. at 335, 347 N.E.2d at 746.
30. 273 Ind. 374, 404 N.E.2d 585 (1980).
31. Id. at 394-97, 404 N.E.2d at 598-601.
32. Id. at 396, 404 N.E.2d at 599.
33. Id.
34. REPORT OF THE COMMISSION ON MEDICAL PROFESSIONAL LIABILITY, supra note 6, at

849.
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from recovering all his economic damages, even though some lowering of
medical malpractice premiums may result from the enactment of such a
ceiling.""8

In surveying this area of the law, this Article will focus on three sub-
issues. First, the Article will discuss the tests of constitutionality that
courts apply to damage limiting legislation. Second, it will discuss and
analyze the varied results in state court decisions that stem from the dif-
ferent tests applied. Third, the Article will suggest two alternative mea-
sures that courts might adopt to strike a balance between the goal of low
insurance rates for the medical profession and the right of malpractice
victims to full recovery.

II. TESTS OF CONSTITUTIONALITY

The constitutionality of a legislative limit on malpractice damages de-
pends almost exclusively upon the due process or equal protection test
the particular reviewing court chooses to adopt8 6 The United States Su-
preme Court has failed to lay down firm standards,3 7 and state courts
have tended to manipulate the traditional tests to achieve desired ends,
resulting in the lack of a uniform rule governing the constitutionality of
statutes drafted in response to the perceived crisis."

A. Due Process Analysis

Plaintiffs in medical malpractice actions often challenge the limit on
recovery as a violation of due process.8 ' Under United States Supreme
Court decisions, legislation is constitutional if it is not wholly arbitrary or
capricious.4° To survive a due process challenge, a statute need only be
rationally related to a permissible legislative object." This standard af-

35. Id.
36. Note, Medical Malpractice: A Sojourn Through the Jurisprudence Addressing

Limitation of Liability, 30 Lov. L. REV. 119, 137 (1984).
37. Redish, Legislative Response to the Medical Malpractice Insurance Cri-

sis: Constitutional Implications, 55 TEx. L. REV. 759, 771-75 (1977) (debate about contin-
ued viability of means scrutiny test); Learner, supra note 2, at 152-55 (confusion about the
necessity of providing a quid pro quo).

38. Compare Arneson v. Olson, 270 N.W.2d 125 (N.D. 1978) (finding the damage limita-
tion in violation of equal protection under the means-focus test) with Carson v. Maurer, 120
N.H. 925, 424 A.2d 825 (1980) (finding that lack of a quid pro quo in exchange for limited
liability violates equal protection under the state constitution) and Fein v. Permanente
Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, appeal denied, 106 S. Ct.
214 (1985) (finding the damage limitation constitutional under a rational relationship test).

39. E.g. Johnson, 273 Ind. at 386, 404 N.E.2d at 590.
40. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).
41. See Ferguson v. Skrupa, 372 U.S. 726 (1963). See also West Coast Hotel Co. v. Par-
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fords broad deference to legislatures and is weighted in favor of constitu-
tionality. Such deference to the legislatures may be explained by the una-
voidable arbitrariness of any line-drawing scheme," and by the tradition
of allowing the elected representatives of the people, not the judiciary, to
be the primary policy makers of our states and nation.43

B. The Quid Pro Quo Doctrine

Under the quid pro quo doctrine, to meet the requirements of due pro-
cess a legislature must provide a reasonably just substitute for a preexist-
ing common law right if the legislature places a limitation on that right.
The United States Supreme Court has never expressly decided the issue
of whether due process requires a legislature to provide a quid pro quo in
exchange for the common law right it restricts. 4 Justice White recently
noted that the issue has divided the appellate and supreme courts of sev-
eral states in their decisions concerning malpractice damage limitations.41
In light of the continued national concern over the 'malpractice crisis'
and the likelihood that more states will enact damage limitations, he
stated that the Court should resolve this important issue.4

1

The confusion over the significance of the quid pro quo doctrine stems
from a line of Supreme Court decisions beginning with New York Central
Railroad v. White.47 In New York Central, the Court upheld" a work-
man's compensation law that limited the amount of damages injured em-
ployees could receive and abolished certain defenses employers could use
in negligence actions. 49 The Court commented that it was not necessary
for purposes of the case at bar to decide whether due process required the
state to provide a reasonably just substitute when it set aside common
law rules respecting employer-employee liability."e

The Court stated, however, that "it ... may be doubted whether the
State could abolish all rights of action on the one hand, or all defenses on
the other, without setting up something adequate in their stead."'" The
Court then found that the legislature had provided an adequate substi-

rish, 300 U.S. 379 (1937).
42. Redish, supra note 37, at 784.
43. See New Orleans v. Dukes, 427 U.S. 297, 303 (1976).
44. Redish, supra note 37, at 785.
45. Fein v. Permanente Medical Group, 106 S. Ct. 214, 216 (1985) (White, J., dissenting).
46. Id.
47. 243 U.S. 188 (1917).
48. Id. at 208-09.
49. Id. at 193.
50. Id. at 201.
51. Id.
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tute for the preexisting common law right of full recovery."' Although the
employee was unable to recover as much as before, he was entitled to
moderate compensation without having to prove negligence.5 3 On the
other hand, although the employer lost his defenses of contributory negli-
gence and assumption of the risk, he was assured that liability would be
limited.

5 4

The potential quid pro quo requirement was eroded in Silver v. Sil-
ver,55 when the Court stated that "[tjhe Constitution does not forbid the
creation of new rights, or the abolition of old ones recognized by the com-
mon law, to attain a permissible legislative object."" Almost fifty years
later, the Court revived the doctrine when it upheld the validity of the
Price-Anderson Act57 in Duke Power v. Carolina Environmental Study
Group.68 The Act places a ceiling on liability of nuclear power providers,
but they are in turn strictly liable for nuclear accidents.50 Congress
passed the Act because utility companies were unwilling to engage in such
a risky activity without a guarantee of limited liability."

In response to the study group's argument that the Act violated due
process because it failed to provide a satisfactory substitute for the loss of
full recovery, the Court stated:

Initially, it is not at all clear that the Due Process Clause in fact requires
that a legislatively enacted compensation scheme either duplicate the re-
covery at common law or provide a reasonable substitute remedy.
[footnote omitted]
However, we need not resolve this question here since the Price-Ander-
son Act does, in our view, provide a reasonably just substitute for the
common-law or state tort law remedies it replaces."

After discussing the remedies sacrificed under the Act in exchange for a
guaranteed limited recovery, the Court added, "[this panoply of reme-
dies and guarantees is at the least a reasonably just substitute for the
common-law rights replaced by the Price-Anderson Act. Nothing more is
required by the Due Process Clause.""

Given the ambiguity evident in the three preceding cases, it is not sur-

52. Id.
53. Id.
54. Id.
55. 280 U.S. 117 (1929).
56. Id. at 122.
57. 42 U.S.C. § 2210 (1982).
58. 438 U.S. 59, 60-61 (1978).
59. 42 U.S.C. § 2210 (1982).
60. See 438 U.S. 59 (1978).
61. Id. at 88.
62. Id. at 93.
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prising that state courts have differed in their application of the quid pro
quo doctrine. Only one state supreme court has explicitly stated that va-
lidity of a limitation on damages requires a quid pro quo, but this court
decided the issue under the state constitution, rather than the federal
constitution. 3 Other state courts have followed the pattern set by the
United States Supreme Court and have found that while a quid pro quo
is not absolutely required, when one exists it strengthens the constitu-
tionality of the statute in question."

Most courts that consider the doctrine do not find that a 'reasonably
just substitute' has been provided by the legislature in the area of mal-
practice damage limitations.6 They conclude that the legislation is one-
sided, in favor of medical practitioners." Defendants receive limited lia-
bility, but plaintiffs do not receive a benefit in return and still have to
prove negligence.

Two courts have found a 'societal quid pro quo' in this area.!7 These
courts concluded that the preservation of a viable health care industry
benefits society as a whole, and that a severely injured plaintiff as a mem-
ber of society, also receives a benefit.6

Yet another approach taken by state courts is to reject the requirement
of a quid pro quo, but to make a finding that one does not exist under the
malpractice legislation. The courts then determine that the legislation is
unconstitutional on equal protection grounds 9 and suggest that the lack
of a just substitute is a contributing factor in finding the legislation
arbitrary.' 0

C. Equal Protection Analysis

In addition to the due process concerns raised by malpractice legisla-
tion, the court must confront important equal protection issues. Medical

63. Carson v. Maurer, 120 N.H. 925, 942-43, 424 A.2d 825, 838 (1980) (finding that lack
of a quid pro quo violates equal protection under the New Hampshire Constitution).

64. See, e.g., Baptist Hosp., Inc. v. Baber, 672 S.W.2d 296, 298 (Tex. Ct. App. 1984);
Fein, 38 Cal. 3d at -, 695 P.2d at 681-82, 211 Cal. Rptr. at 384-85 n.18.

65. See, e.g., Wright, 63 Ill. 2d at 329-30, 347 N.E.2d at 742-43; Baptist Hosp., Inc. v.
Baber, 672 S.W.2d at 296, 298 (Tex. Ct. App. 1984), cert. granted, 28 Tex. Sup. Ct. Jour.
187 (1985).

66. See, e.g., Wright, 633 Ill. 2d at 329-30, 347 N.E.2d at 742-43.
67. Fein, 38 Cal. 3d at -, 695 P.2d at 681-82, 211 Cal. Rptr. at 384-85; Johnson, 273

Ind. at 399, 404 N.E.2d at 599.
68. Fein, 38 Cal. 3d at -, 695 P.2d at 681-82, 211 Cal. Rptr. at 384-85; Johnson, 273

Ind. at 399, 404 N.E.2d at 599.
69. See, e.g., Wright, 63 IlI. 2d at 330, 347 N.E.2d at 744; Arneson v. Olson, 270 N.W.2d

125, 134-35 (N.D. 1978).
70. See, e.g., Wright, 63 Ill. 2d at 332, 347 N.E.2d at 742-43; Arneson v. Olson, 270

N.W.2d 125, 134-35 (N.D. 1978).
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malpractice legislation drafted in response to the crisis establishes several
classifications. Medical malpractice plaintiffs are distinguished from other
tort claimants when recovery limitations are imposed only upon the vic-
tims of medical negligence. The legislation, by restricting a plaintiff's re-
covery, also confers a benefit on medical malpractice defendants that is
unavailable to other tort defendants, including malpractice defendants in
other fields. In addition, legislation imposing dollar limitations on the re-
covery a successful plaintiff will be awarded distinguishes between the
class of malpractice victims whose damages fall below the proscribed ceil-
ing, and those whose damages exceed the allowable limits. The issue is
whether the classifications created violate equal protection . 7

Equal protection under the law does not require absolute equality.72

Any classification which entails line-drawing will result in some inequal-
ity. The Constitution, through the Fourteenth Amendment,", requires
merely that those similarly situated be similarly affected by legislation
affecting the class.7 '

In considering whether a statute violates the equal protection clause,
courts have traditionally applied a two-tiered analysis. The two-tiered
test found its origin in the Supreme Court case of McGowan v. Mary-
land7" in which the court held:

The constitutional safeguard [of equal protection] is offended only if the
classification rests on grounds wholly irrelevant to the achievement of
the state's objective. State legislatures are presumed to have acted within
their constitutional power despite the fact that, in practice, their laws
result in some inequality. A statutory discrimination will be set aside if
any state of facts reasonably may be conceived to justify it.7"

As applied in the form of a test, the McGowan rule operates as fol-
lows: When legislation impinges on fundamental interests, for example,
the right to privacy, first amendment rights, and the right of interstate
travel; or when a suspect classification such as race is created by the legis-
lation, statutes will be subjected to strict scrutiny. Strict scrutiny de-
mands that the goals sought by the legislation not only be compelling, but
that they also be unattainable by means of other, less burdensome

71. Carson v. Maurer, 120 N.H. 925, 931, 424 A.2d 825, 830 (1980) (Issue is whether a
classification violates constitutional mandate that those similarly situated be treated
similarly).

72. Reed v. Reed, 404 U.S. 71, 75 (1971); Lindsley v. Natural Carbonic Gas Co., 220 U.S.
61, 78 (1911).

73. U.S. CONsT. amend. XIV.
74. Reed, 404 U.S. 71, 75-76 (1971).
75. 366 U.S. 420 (1961).
76. Id. at 425-26.
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classifications.7
When no fundamental right is infringed upon and no suspect class is

discriminated against, courts apply the second level of the two-tier analy-
sis, the rational basis standard. Under this minimal scrutiny approach,
courts require merely that the statute being challenged bear a rational
relationship to some conceivable, legitimate state purpose.' 8 Courts em-
ploying this rational standard, which is very similar to that used in sur-
veying due process questions, give deference to the legislature as com-
manded by McGowan. With the burden resting on the party challenging
the presumption to constitutionality, rejection of equal protection chal-
lenges is the norm."

If strict scrutiny could be applied to legislatively imposed limits on
medical malpractice claims, courts would almost certainly find the legisla-
tion unconstitutional, since less burdensome alternatives are almost al-
ways available to meet the ends desired by the legislature."s It has been
recognized, however, that the right to receive damages is not a fundamen- -

tal right, and tort plaintiffs are not considered to be one of the traditional
suspect classes."1 The rational relation test is, therefore, the proper stan-
dard of review when a two-tier test is applied. The burden is placed on
the party challenging the legislation to prove no possible relation, and
constitutionality is all but a foregone conclusion.

The harsh results of the rigid application of this two-tier analysis may
be avoided in some cases by the use of a third level of analysis. The Su-
preme Court has utilized this third level in a limited number of equal
protection cases concerning 'quasi-suspect' classifications, such as sex and
illegitimacy.' 2 This third level of analysis has been adopted by some state
courts in reviewing the effect of malpractice crisis legislation on
plaintiffs.8

3

The United States Supreme Court set forth this third level of analysis,

77. See Jones v. State Bd. of Medicine, 97 Idaho 859, 866, 555 P.2d 399, 406 (1976), cert.
denied, 431 U.S. 914 (1977). See also Note, California's Medical Injury Compensation Re-
form Act: An Equal Protection Challenge, 52 S. CAL. L. Rav. 829, 860-65 (1979) [hereinaf-
ter cited as California's MICRA].

78. California's MICRA, 52 S. CAL. L. REv. at 863-64.
79. California's MICRA, 52 S. CAL. L. REv. at 864.
80. Alternative possibilities include review panels to screen medical claims, state spon-

sored insurance funds and limitation of contingency fees. It should be noted, however, that
these would be subject to constitutional scrutiny also.

81. Estate of Cargill v. City of Rochester, 119 N.H. 661, 406 A.2d 704, 706 (1979), appeal
dismissed, 445 U.S. 921 (1980).

82. See Lalli v. Lalli, 439 U.S. 259 (1978) (illegitimacy); Reed v. Reed, 404 U.S. 71 (1971)
(sex).

83. See Arneson v. Olson, 270 N.W.2d 125, 133 (N.D. 1978).
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called intermediate review,8 4 means scrutiny, 6 or means-focus " test, most
clearly in Reed v. Reed.s8 Citing the earlier case of F.S. Royster Guano
Co. v. Virginia,"8 the Court explained:

The Equal Protection Clause . . [of the Fourteenth Amendment de-
nies] to States the power to legislate that different treatment be ac-
corded to persons placed by a statute into different classes on the basis
of criteria wholly unrelated to the objective of that statute. A classifica-
tion "must be reasonable, not arbitrary, and must rest upon some ground
of difference having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall be treated
alike."'

Under intermediate scrutiny, a court will carefully examine the legisla-
ture's factual assumptions and the reasoning the legislature relied upon
when it drafted the means employed to achieve the desired purpose.' 0

Classifications concerning serious restrictions on certain individual rights
must bear a more substantial relationship to the expressed purpose,
rather than a mere rational relation.'1

Applied to legislative limits on medical malpractice liability, means
scrutiny analysis requires that convincing evidence of a crisis be submit-
ted to the legislature and be the basis for the enactment of the statute."'
The question is not whether any conceivable relation could have
prompted the legislature to enact the means used to accomplish the de-
sired end, but whether in fact a relation between the end sought and the
means used existed. The major difference between the rational relation
test and the means scrutiny test is that under the rational relation test,
courts will accept legislative determinations concerning whether a connec-
tion exists between the legislation and the accomplishment of its goals.
Under the means-focus test, courts attempt to determine whether some
real connection exists between the legislation and its goals.'6

84. L. Tim, AMERICAN CONsTrruTrioNAL LAW § 16-30 (1978).
85. Gardner, Legislative Intervention in New Hampshire's Medical Malpractice Litiga-

tion: An Overview, 20 N.H.BJ. 61, 78 (1978).
86. Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: A

Model for a Newer Equal Protection, 86 HARV. L. Rsv. 1, 20 (1972).
87. 404 U.S. 71 (1971).
88. 253 U.S. 412 (1920).
89. Reed, 404 U.S. at 75-76 (quoting F.S. Royster Guano Co. v. Virginia, 253 U.S. 412,

415 (1920)) (emphasis added).
90. Redish, supra note 37, at 772.
91. Gardner, supra note 85, at 78.
92. Jones v. State Bd. of Medicine, 97 Idaho 859, 870-74, 555 P.2d 399, 410-14 (1976),

cert. denied, 431 U.S. 914 (1977).
93. Redish, supra note 37, at 780.
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III. CASE LAW

The variance in the decisions of the courts addressing the constitution-
ality of malpractice damage limitations can best be illustrated by an ex-
amination of a few cases that exemplify the common approaches. Even a
brief discussion of recent state court cases will demonstrate the fact that
modern courts have begun to utilize the intermediate test with increasing
frequency in determining equal protection issues. The importance some
courts place on a quid pro quo requirement is also apparent. The follow-
ing discussion will first examine the cases in which courts have held dam-
age limitations to be unconstitutional. The Article then analyzes the cases
in which courts have held the limitation to be constitutional. The reader
will easily recognize the fact that the scrutiny level is the controlling fac-
tor in the outcome of the litigation, and the fact that quid pro quo analy-
sis or a third level of scrutiny may be needed to diminish the determina-
tive effect of the traditional two-tier approach.

A. Damage.Limiting Provisions Held Unconstitutional

In Jones V. State Board of Medicine,4 the trial court used the mini-
mal scrutiny, rational relationship test to determine the validity of a
damage cap under the federal constitution." The court held that the limi-
tation restricting recovery to compensatory damages not satisfied from a
'collateral source' satisfied federal due process and equal protection re-
quirements." The trial court stated that the limitation obviously bore a
rational relationship to the purpose of the statute, that is, the availability
of liability insurance.'7 The court proceeded to find the act invalid under
the state constitution since it failed to provide a substitute for the com-
mon law remedy it limited."

On appeal, the Supreme Court of Idaho flatly rejected the trial court's
finding that the state constitution required a quid pro quo." It did not so
easily dispose of the due process and equal protection issues.

The supreme court thoroughly discussed the various tests applicable
under due process and equal protection. 1' The court determined that the
sole standard for due process was the rational relationship test, but that

94. 97 Idaho 859, 555 P.2d 399 (1976), cert. denied, 431 U.S. 914 (1977).
95. 97 Idaho at 863, 555 P.2d at 403.
96. It should be noted that the term, 'compensatory damages' was not defined in the

Idaho statute. The appellants in Jones argued that the limitation was intended to exclude
only punitive damages. See id. at 862, 555 P.2d at 402.

97. Id. at 863, 555 P.2d at 403.
98. Id.
99. Id. at 864-66, 555 P.2d at 404-06.

100. Id. at 865-67, 555 P.2d at 405-07.
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other standards were possible under equal protection."' It concluded that
the traditional rational relationship test should be used unless the statute
created an invidiously discriminatory classification., In that situation, a
court should use the Reed-Royster intermediate standard exemplified in
the means-focus test.103

In applying this analysis to the damage limitation, the court refrained
from deciding the due process issue. 0 4 Without facts in the record dem-
onstrating the relationship between a ceiling on damages and the legisla-
tive purpose behind the act, the court did not think it prudent to make
any conclusions.'N

With reference to the equal protection issue, the court decided that the
strict scrutiny test did not apply because the statute did not infringe
upon a fundamental right or create a suspect classification.'" The court
decided that the means-focus test should apply for the following rea-
sons: (1) The act was facially discriminatory by allowing full recovery
for some victims and not for others;107 and (2) it was possible that no
relationship existed between the discriminatory classification and the
purpose of insuring continued health care to the citizens of Idaho.'

The record did not support or refute a connection between the limita-
tion and abatement of the alleged crisis because it did not contain any
facts demonstrating that a malpractice crisis existed in Idaho.10' In fact,
the evidence in the record tended to show that a crisis did not exist. Ac-
cording to the affidavit of the Director of the State Department of Insur-
ance, two insurance carriers had withdrawn from the malpractice field in
Idaho, but seven remained.10 One of the remaining carriers had offered
to insure those doctors left uninsured by the withdrawals."' The Director
also concluded that the rates the insurance companies charged were rea-
sonably competitive. 2 2

Another important point brought out in the affidavit was that no judg-
ment or settlement in a medical malpractice case in Idaho had ever ex-
ceeded the limit imposed by the statute.'" If the Director's findings were

101. Id. at 866, 555 P.2d at 406.
102. Id. at 867, 555 P.2d at 407.
103. Id.
104. Id. at 870, 555 P.2d at 410.
105. Id.
106. Id.
107. Id. at 871, 555 P.2d at 411.
108. Id. at 871-72, 555 P.2d at 411-412.
109. Id. at 872, 555 P.2d at 412.
110. Id.
111. Id.
112. Id.
113. Id. at 873-74, 555 P.2d at 413-14.
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accurate, then the limit could not have any effect on the crisis. On these
facts, the court concluded that it was impossible to assess the necessity of
the legislation and whether the limit was substantially related to the pur-
pose of the act.' 4 The court remanded the case to the district court for
additional evidence of the alleged crisis.1 5

The North Dakota Supreme Court ruled in Arneson v. Olson"o that
while some rights may be limited without granting a quid pro quo, any
limitation or elimination of preexisting rights may not be imposed arbi-
trarily.1 7 After explaining the traditional two-tier scrutiny test used in
deciding equal protection questions, the court made it clear that while it
would adhere to a rational-relation test for due process analysis, a stricter
equal protection analysis would be used." 8

The North Dakota justices explained that under the intermediate test
the court adopted, which had also been used by the Idaho court in Jones,
a close correspondence between legislative goals and statutory classifica-
tions would be essential to a finding of constitutionality."' The court
stressed that as part of its independent examination of the basis for the
disputed legislation, it would consider the 'apparent harshness' of the law
in determining whether it violated equal protection or due process.20

In applying the means-focus test, the court considered the extent and
effect of the legislative modifications on preexisting rights.' 12 The court
was particularly concerned that the North Dakota $300,000 damage cap
applicable to all damages, both economic and noneconomic, was lower
than any that had been upheld at the time of the Arneson decision. 2 '
The court stressed that a seriously injured malpractice victim with a nor-
mal life expectancy could incur more than $300,000 in actual medical-
related expenses. The court recognized a strong possibility of damages
above the limitation, unaccompanied by any 'legislative commitment' be-
yond the set limits. 22

In conducting its independent analysis of the means and ends of the
legislation, the court found that misleading information had been submit-
ted to the legislature, and that not only was the state far below the na-
tional average regarding the number and size of malpractice judgments,
but that North Dakota insurance premiums were among the lowest in the

114. Id. at 875, 555 P.2d at 415.
115. Id. at 876, 555 P.2d at 416.
116. 270 N.W.2d 125 (N.D. 1978).
117. Id. at 134-35.
118. Id. at 132-33.
119. Id.
120. Id. at 133-34.
121. Id. at 134.
122. Id. at 135.
123. Id.
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nation.2 4 The court concluded that the law had done nothing to discour-
age unmeritorious claims. Furthermore, the law had deprived worthy
claimants of recovery and had encouraged physicians to continue practic-
ing at the expense of plaintiffs with meritorious claims. Based on these
conclusions, the court found the legislation to be violative of equal
protection.'

2 1

In the 1984 decision of Baptist Hospital, Inc. v. Baber,'" the Court of
Appeals of Texas found a damage limitation on all damages, except
amounts actually expended for medical care, to be unconstitutional, rely-
ing in part of the reasoning of the Arneson decision.12

7 The court held
that while a quid pro quo was not constitutionally required, a just substi-
tute would increase the probability that a statute would survive constitu-
tional scrutiny. 2 8 Finding no quid pro quo and no relation between the
statute and any hoped for reduction in unmeritorious claims, the court
held the legislation to be unconstitutional as a violation of equal
protection 2 '

In Carson v. Maurer,"" the Supreme Court of New Hampshire con-
fined analysis of a noneconomic damage limitation to its equal protection
and quid pro quo aspects. First, the court identified the different classifi-
cations the statute established. It conferred benefits on medical malprac-
tice defendants not available to other tort defendants; it distinguished
between medical malpractice plaintiffs and other tort plaintiffs; and it
separated victims whose noneconomic loss exceeded $250,000 from those
whose loss did not exceed the limit.' 3'

The court rejected application of a strict scrutiny test because the clas-
sifications created were not suspect and the right to recover for one's inju-
ries was not a fundamental right. 32 The right to recover was sufficiently
important, however, to require that the restriction be subjected to a more
rigorous scrutiny level than a rational relationship test would provide.'2 3

The court called the test it adopted the 'fair and substantial relation
test. 3" It recognized that although the United States Supreme Court has
restricted use of this test to cases concerning gender and illegitimacy clas-
sifications, that under the state constitution, the state court was free to

124. Id. at 136.
125. Id. at 135-36.
126. 672 S.W.2d 296 (Tex. Ct. App. 1984).
127. Id. at 298.
128. Id.
129. Id.
130. 120 N.H. 925, 424 A.2d 825 (1980).
131. Id. at 931, 424 A.2d at 830.
132. Id.
133. Id. at 932, 424 A.2d at 830.
134. Id. at 932-33, 424 A.2d at 831.
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extend the test to classifications created by damage limitations. 35

When the Idaho and North Dakota courts used intermediate scrutiny,
they questioned whether a crisis actually existed that necessitated legisla-
tion.1 36 In contrast, the New Hampshire Supreme Court looked only at
"whether the legislature could reasonably conceive to be true the facts on
which the challenged legislative classifications are based.' ' 37 The court
accepted the legislature's determination that a crisis existed which re-
quired special legislative treatment." s What the court questioned was
whether the damage limitation was substantially related to the legislative
goal of insurance rate reduction.'"

The court concluded that the relationship was weak for two reasons.
First, paid out damage awards constituted only a small part of premium
costs, and second, few individuals suffered damage in excess of the
limit." 0 Furthermore, the limit did nothing to discourage unmeritorious
claims.1 4'

The court then found that the statute did not provide a quid pro quo
to plaintiffs who could not fully recover their loss."' In reaching this con-
clusion, the court specifically rejected the concept of a 'societal quid pro
quo.'"" The absence of a satisfactory substitute for the right to full recov-
ery was held to violate the-state constitution."'

In Wright v. Central Du Page Hospital Association,"5 the Illinois Su-
preme Court found the imposition of recovery restrictions on all malprac-
tice claims to be unreasonable and arbitrary, and a violation of the state
constitution because the restrictions constituted 'special legislation. ' ""
The court emphasized that while it would not require a quid pro quo in
all cases in which common law rights were limited, full recovery was not
to be arbitrarily denied." The court distinguished worker's compensa-
tion cases in which a quid pro quo is required in return for the benefits of
strict liability." 8 Unlike workers' compensation plaintiffs, malpractice

135. Id. at 932, 424 A.2d at 831.
136. Jones, 97 Idaho at 872, 555 P.2d at 412; Arneson, 270 N.W.2d at 136.
137. Carson, 120 N.H. at 933, 424 A.2d at 831.
138. Id.
139. Id. at 941, 424 A.2d at 836.
140. Id.
141. Id.
142. Id. at 943, 424 A.2d at 837-38.
143. Id.
144. Id. at 943, 424 A.2d at 838.
145. 63 Ill. 2d 313, 347 N.E.2d 736 (1976).
146. Id. at 329, 347 N.E.2d at 743. A special law is one relating to particular persons or

things and operating upon a selected class, rather than the general public. See BLACK'S LAW
DICTIONARY 1253 (5th ed. 1979).

147. 63 Ill. 2d at 329, 347 N.E.2d at 743.
148. See, e.g., Moushon v. National Garages, Inc. 9 Ill. 2d 407, 137 N.E.2d 842 (1956),
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plaintiffs were not beneficiaries of a strict liability assumption.", The
court rejected arguments of a societal quid pro quo because such a quid
pro quo neither brought the recovery statute within the rationale of the
worker's compensation cases, nor extended to the most seriously damaged
malpractice plaintiffs. 50 The Illinois court followed the pattern of finding
no quid pro quo requirement, but rejected the claim of constitutionality
on other grounds closely related to the requirement.

The dissenters to the opinion opted for a rational relation standard of
analysis and found the statute to be neither unreasonable nor arbitrary.
The dissent found that an insurance crisis did exist and that problems
were most acute in the medical area, establishing a conceivable reason for
the legislation."5 ' The dissenting justices stressed that higher health care
costs affect the majority of the population and felt that the maximum
damage award "affords entirely adequate protection to the vast majority
of victims . .. .,,15

In an opinion modeled largely after Wright, an Ohio court in Simon v.
St. Elizabeth Medical Center,1" found legislation limiting general dam-
ages to be a violation of equal protection despite the court's recognition
of an existing crisis.'" Like the Illinois Supreme Court, the Ohio court
never expressly stated that finding a quid pro quo was necessary in order
to uphold the limit. The court specifically pointed out, however, that the
law did not provide such a quid pro quo.'" The court stated that by con-
ferring benefits on medical malpractice defendants unavailable to other
professional malpractice defendants, medical negligence plaintiffs were
deprived of benefits available to others similarly situated, in violation of
equal protection.'" The court expressed the opinion that it is "'not the
business of government to manipulate the law so as to provide succor to
one class, the medical, by depriving another, the malpracticed patients, of
the equal protection mandated by the constitution,' "'7 and that "there
is no crisis situation, short of civil insurrection, sufficient to deprive,
water down or make less valuable the right to seek redress -of grievances,

appeal dismissed, 354 U.S. 905 (1957).
149. Wright, 63 111. 2d at 327, 347 N.E.2d at 742.
150. Id. at 328, 347 N.E.2d at 742.
151. Id. at 335, 347 N.E.2d at 745-46 (Underwood & Ryan, JJ., concurring in part &

dissenting in part).
152. Id. at 335, 347 N.E.2d at 746.
153. 355 N.E.2d 903 (Ct. of Common Pleas of Ohio 1976).
154. Id. at 910. The Ohio Court's analysis of the damage limitation was dictum because

plaintiff had not prayed for damages in excess of the $200,000 limit. Id. at 905.
155. Id. at 910.
156. Id. at 906.
157. Id. at 911 (quoting Graley v. Satayatham, 74 Ohio Op. 2d 316, 320, 343 N.E.2d 832,

837 (1976)).
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to a dollar amount fully compensating one for his loss."'"

B. Damage Limiting Provisions Held Constitutional

Only two state supreme courts have found damage limiting legislation
to be constitutional. In Johnson v. St. Vincent Hospital,1" the Supreme
Court of Indiana upheld a $500,000 limit on total recovery (economic and
noneconomic) on both due process and equal protection grounds.160

Evidence presented at trial tended to support the existence of a crisis.
Seven out of ten insurance companies had completely or partially with-
drawn from the medical malpractice market in Indiana. The cost of pre-
miums had risen by as much as 1200% over fifteen years, and physicians
practicing high risk specialties had difficulty or were unable to obtain in-
surance.' The court acknowledged that a causal relationship existed be-
tween large malpractice judgments and the high cost of insurance, which
contributed in a major way to the threatened diminution of health care
services.

2
12

The court applied a rational relationship test in its due process analy-
sis. 163 It concluded that the limit was rationally related to the goal of pre-
serving health care services for the community because the limit provided
a factor for calculating premiums.'" The court stressed that although
some badly injured plaintiffs would not be able to recover full damages, a
large proportion of the injured patients would be fully compensated.1 "

The court also found that the badly injured plaintiff would benefit
from a societal quid pro quo.'"' To the extent that the limitation would
help to preserve health care services, it would benefit the entire commu-
nity, including plaintiff.'67

Under the equal protection analysis, the court claimed that it was using
a 'fair and substantial' relationship test.'" It appears, however, that it
actually applied the rational relationship test. The court stated that
plaintiffs "had the burden to negative every conceivable basis which
might have supported the dollar limitation on recoveries."'" The court

158. 355 N.E.2d at 911-12.
159. 273 Ind. 374, 404 N.E.2d 585 (1980).
160. Id. at 408, 404 N.E.2d at 606.
161. Id. at 379, 404 N.E.2d at 589.
162. Id. at 379, 404 N.E.2d at 590.
163. Id. at 394, 404 N.E.2d at 598.
164. Id. at 394-97, 404 N.E.2d at 595-99.
165. Id. at 396, 404 N.E. at 599.
166. Id.
167. Id.
168. Id. at 397, 404 N.E. at 600.
169. Id. at 398, 404 N.E. at 600 (emphasis added).
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theorized that without the limitation, health care providers would possi-
bly practice without insurance.170 If this were the case, judgments against
them would have to be paid out of their personal assets. The probability
that a plaintiff could recover more than the amount established by the
limit directly from the defendant would be very small.17 1 Under a sub-
stantial relationship test, the court would not have looked for a conceiva-
ble basis that might have supported the dollar limitation; rather, it would
have looked for some real connection between the legislation and the goal
of preserving health care.1 7 '

The California Supreme Court's decision in Fein v. Permanente Medi-
cal Group1

73 is the most recent decision upholding a noneconomic damage
limitation. The court began its analysis by refuting the contention that
due process requires an adequate quid pro quo to support a limit on re-
covery.74 According to the court, the legislature was free to expand or
limit recoverable damages provided that its action was rationally related
to a legitimate state interest.'17

The court accepted the legislature's findings that the rising cost of mal-
practice insurance posed a serious problem for the health care industry in
California. 7 6 It appeared obvious to the court that placing a ceiling on
damages was rationally related to the objective of reducing insurance
costs. 77 The court added that even if due process did require a quid pro
quo, it would be difficult to say that preservation of a viable malpractice
insurance industry in the state would not satisfy that requirement.1 7

The court adopted a rational relationship test and found the statute
constitutional on equal protection grounds as well.' 7 Since the limit was
rationally related to a "'realistically conceivable legislative purpose,' ,"
it was valid.

In sharp contrast, dissenting Chief Justice Bird found no rational rela-
tionship between the goal of reducing rates and the damage cap. 1' "ITlhe
Legislature had before it no evidence that the immense sacrifices of vic-

170. Id. at 399, 404 N.E. at 601.
171. Id.
172. Redish, supra note 37, at 780.
173. 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368, appeal denied, 106 S.Ct. 214

(1985).
174. 38 Cal. 3d at 157, 695 P.2d at 679, 211 Cal. Rptr. at 382.
175. Id.
176. Id. at 158-59, 695 P.2d at 680, 211 Cal. Rptr. at 383.
177. Id.
178. Id. at 160-61 n.18, 695 P.2d at 681-82 n.18, 211 Cal. Rptr. at 385 n.18.
179. Id. at 162, 695 P.2d at 683, 211 Cal. Rptr. at 386.
180. Id. at 163, 695 P.2d at 684, 211 Cal. Rptr. at 387 (quoting Cooper v. Bray, 21 Cal.

3d 841, 848, 582 P.2d 604, 608, 148 Cal. Rptr. 148, 152 (1978)).
181. 38 Cal. 3d at 172, 695 P.2d at 690, 211 Cal. Rptr. at 393 (Bird, C.J., dissenting).
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tims would result in appreciable savings to the insurance companies. In
the years preceding the enactment of . . . [the limit], an insignificant
number of individuals . . . received compensation . . . [over the
limit]."182

In concluding that the damage cap was unconstitutional even under a
rational relationship test, Chief Justice Bird stated:

There is no logically supportable reason why the most severely injured
malpractice victims should be singled out to pay for special relief to med-
ical tortfeasors and their insurers. The idea of preserving insurance by
imposing huge sacrifices on a few victims is logically perverse. Insurance
is a device for spreading risks and costs among large numbers of people
so that no one person is crushed by misfortune. [citation omitted] In a
strange reversal of this principal, the statute concentrates the costs of
the worst injuries on a few individuals.""2

Justice Mosk agreed with Chief Justice Bird's conclusion that the dam-
age limitation was unconstitutional.6 " He parted company with the Chief
Justice only in the equal protection test employed.' 6 He felt it was only a
matter of time before the intermediate test would become the standard
level of scrutiny and regretted that the court had failed to assume leader-
ship among the states on this important question of constitutional law.e,

IV. CONCLUSION

It is apparent from the preceding case analysis that the scrutiny level
chosen by the court examining legislative restrictions on damage awards
determines whether the cap will survive a constitutional challenge. When
the rational relation test is applied, a court is certain to sustain the chal-
lenged statute. In light of rising health costs and the perceived litigious-
ness of American society, courts, like the California Supreme Court in
Fein, have no difficulty finding a rational or conceivable relation between
the perceived crisis situation and a legislature's attempt to rectify a prob-
lem that is both complex and somewhat overwhelming.

When a more stringent standard than mere rational relation is applied,
as with North Dakota's imposition of an intermediate test, a finding of
unconstitutionality is all but certain to result. This is not a hard-and-fast
rule, however, as demonstrated by the fact that the Idaho Supreme Court
remanded the Jones case, rather than entering a finding of unconstitu-

182. Id. (emphasis in original).
183. Id.
184. Id. at 178, 695 P.2d at 694, 211 Cal. Rptr. at 397 (Mosk, J., dissenting).
185. Id.
186. Id. at 179, 695 P.2d at 695, 211 Cal. Rptr. at 398..
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tionality without a more complete factual analysis. 1 7

Use of an intermediate scrutiny test may be readily available when the
deciding court applies the test under its state constitution, as an alterna-
tive to or compliment of the federal constitutional analysis. This alterna-
tive was recognized in Carson."

Requirement of a quid pro quo is an additional tool available to assist
courts. Even when the granting of a quid pro quo is not required, the lack
of such a compensatory provision can be detrimental to a statute if it is
subjected to constitutional analysis. The appellate court expressly recog-
nized this quasi-reliance on a quid pro quo when it decided the Baber
case."' In addition, a quid pro quo may be specifically required for a law
to pass muster under a state constitution, even if the federal constitution
demands no 'giving' in return for the 'taking' of common-law rights. Such
a conclusion was implied by the Illinois Supreme Court's analysis in
Wright's and was expressly acknowledged by the New Hampshire Su-
preme Court in Carson."'

If it is true, as some courts have indicated, that the vast majority of
malpractice claims fall under the damage limits set by the various stat-
utes, then the validity of the limits as a method of alleviating the crisis is
questionable. Since the burden falls heavily on a few severely injured vic-
tims under a damage limiting scheme, courts should be reluctant to up-
hold such a 'solution' unless it really serves its intended purpose. As one
commentator has noted, "[a) crisis. .. can be a. .. marvelous mecha-
nism for the withdrawal or suspension of established rights, and the ac-
quisition and legitimation of new privileges."'

Routine validity under a rational relationship test could pave the way
for limiting damages in other professional malpractice areas as well. If a
damage limitation in medical malpractice actions is upheld because of a
'perceived crisis,' one can envision that all professions could be protected
by limited liability in the future. Since such a trend would significantly
alter our tort system, damage limitations should be scrutinized more
stringently than a rational relationship test would require.

One alternative to the rational relationship test is the intermediate
scrutiny level required by the means-focus test. The validity of this test

187. 97 Idaho at 876, 555 P.2d at 416.
188. Carson, 120 N.H. at 931-32, 424 A.2d at 830-31. The court stated that, "In inter-

preting our state constitution,. . . we are not confined to federal constitutional standards
and are free to grant individuals more rights that the Federal Constitution requires." d. at
932, 424 A.2d at 831.

189. See supra text accompanying note 128.
190. Wright, 63 Ill. 2d at 328-31, 347 N.E.2d at 742-44 (1976).
191. Carson, 120 N.H. at 943, 424 A.2d at 836.
192. Berweiz, Foreword to T. LOMBARDi, JR., Mmic&iL MALPRAcTICE INSURACE xi (1978).
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as applied to malpractice plaintiffs is open to question since traditionally
it has been used only in sex discrimination and illegitimacy cases.'93 This
test also seems to offend traditional notions of judicial restraint because
it requires the court to look behind the legislation and into the factual
basis for the perceived crisis. As the preceding survey of cases has illus-
trated, however, some courts are willing to do this. The court in Jones
said that "[wihile we recognize and agree with the concept of judicial re-
straint as it cautions against substituting 'judicial opinion of expediency
for the will of the legislature,' [citation omitted], nevertheless, blind ad-
herence and over-indulgence results in abdication of judicial
responsibility.''

94

One commentator has suggested that since most courts are unwilling to
go behind a legislature's determination that a crisis exists, courts should
require a reasonably just substitute for the limitation on full recovery.195

The requirement of a quid pro quo under the federal constitution is cur-
rently in a state of limbo and the issue is not likely to be resolved in the
near future; but, as the cases have demonstrated, it is possible to decide
the issue under a state's constitution.

While this Article does not adhere to the Ohio Court of Common Pleas'
implication that only 'civil insurrection' would be sufficient grounds for
upholding legislative limits on recovery of damages, it does advocate that
more stringent analysis should be conducted by the legislators of our
states to determine whether an actual crisis exists; and whether a damage
limitation would have a positive effect on a crisis. When legislators fail to
conduct a thorough investigation, judicial intervention is warranted to
protect the rights of innocent victims.

WESLEY LEONARD

MARCIA BLASE STEVENS

193. Redish, supra note 37, at 774 n.97.
194. Jones, 97 Idaho at 871, 555 P.2d at 411.
195. Learner, supra note 2, at 199-200.
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