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Almost eleven years ago, Congress passed the Federal Rules of Evi-
dence.' The rules have been remarkable in two respects since their pas-
sage. First, they have become a paradigm for reform of state, as well as
federal, evidence law.2 Second, they have been amended relatively few
times.3 Thus, most recent developments have been through court deci-
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1. The Federal Rules were finally passed and became effective July 1, 1975. Pub. L. No.

93-595, 88 Stat. 1926 (1976). The Federal Rules apply in all civil and criminal trial proceed-
ings before the United States District Courts. The rules, however, other than those gov-
erning privilege, do not apply to certain preliminary proceedings. See FED. R. EvID. 101,
1101; United States v. Bent-Santana, 774 F.2d 1545 (11th Cir. 1985) (admission of docu-
ments authorizing seizure of foreign vessel in international waters not precluded by FED. R.
EvID. 803(8)(c) since the Federal Rules of Evidence are inapplicable to suppression
hearings).

2. At least twenty-eight states have adopted new evidence codes patterned after the
Federal Rules.

3. The text of two original rules has been amended. Inadmissibility of Pleas, Plea Dis-
cussions, and Related Statements, FED. R. EvID. 410, has been amended twice; while Opinion
On Ultimate Issue, FED. R Evm. 704, has been amended once.

Since 1975, Congress has added one new rule, Rape Cases; Relevance of Victim's Past
Behavior, FED. R. Evm. 412. This rule was added by Pub. L. No. 95-540 § 2(a), 92 Stat. 2046
(1978).

One study recommending changes in the Rules has been completed. See Emerging
Problems Under the Federal Rules of Evidence, Amer. Bar. Assoc. Section of Litigation
(1983). Recently, an Ad Hoc Committee of the Judicial Conference of the United States was
appointed to make suggested changes in the Federal Rules of Evidence to the Judicial Con-
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sions construing language and intent.4

During this survey period, the Eleventh Circuit dealt with a variety of
evidentiary issues. This Article discusses the most important
cases-either in terms of the number of times the Eleventh Circuit de-
cided evidence questions in an area or in terms of significant new con-
struction given a rule.6 Besides Eleventh Circuit cases, the Article also
discusses some recently decided or pending United States Supreme Court
cases.

Before examining particular opinions, a brief statistical overview is ap-
propriate. Not surprisingly, criminal cases presented far more evidentiary
questions than did civil cases.7 The percentage of all cases reversed for
evidentiary error was small.6 Reasons that partially explain this small
percentage include: (1) The large degree of discretion federal evidence
law vests in trial judges, insuring that in 'close cases' an appellate court

ference's Standing Committee on Rules of Practice and Proceeding. See Federal Evidence
Rules Slated for First Review, 11 LITIGATION NEws 2, p. 7 (Winter 1986).

4. For a short but good article recognizing the necessary role case law plays in the Fed-
eral Rules of Evidence development see Cleary, Preliminary Notes on Reading the Rules of
Evidence, 57 NEB. L. Rv. 908 (1978).

5. This Article discusses cases reported in 745 F.2d to 774 F.2d. Approximately 87 cases
concerned evidentiary issues.

6. Cases concerning the following evidentiary areas have been omitted because of their
relative unimportance. These cases are noted as a guide to readers interested in these par-
ticular areas.

(1) Attorney-Client Privilege: In re Grand Jury Investigation (Harvey), 769 F.2d 1485
(11th Cir. 1985); In re Grand Jury Subpoena (Bierman), 765 F.2d 1014 (11th Cir. 1985); In
re Grand Jury Subpoena Duces Tecum (Roberts), 754 F.2d 918 (11th Cir. 1985); United
States v. Silverman, 745 F.2d 1386 (11th Cir. 1984).

(2) Husband-Wife Privilege: Holton v. Newsome, 750 F.2d 1513 (11th Cir. 1985).
(3) Informer Privilege: United States v. Tenorio-Angel, 756 F.2d 1505 (11th Cir. 1985);

United States v. Kerris, 748 F.2d 610 (11th Cir. 1984).
(4) Privilege Against Self-Incrimination: In re Grand Jury Subpoena Duces Tecum

(Roberts), 754 F.2d 918 (11th Cir. 1985); United States v. Reis, 765 F.2d 1094 (11th Cir.
1985); In re Application of President's Comm'n on Organized Crime, 763 F.2d 1191 (11th
Cir. 1985); United States v. Centennial Builders, Inc., 747 F.2d 678 (11th Cir. 1984); United
States v. Silverman, 745 F.2d 1386 (11th Cir. 1984).

7. Of the 87 cases presenting evidentiary questions, 70 or 80% were criminal, including
petitions for writs of federal habeas corpus from state court convictions. Fifty-seven cases or
66% of the total involved federal criminal trials. Seventeen or 20% dealt with evidentiary
questions in civil cases.

8. Only thirteen cases or a little less than 15% of the total were reversed. There were
only two reversals out of seventeen civil cases, or 12%.

Criminal defendants also had little statistical chance of securing a reversal. The Eleventh
Circuit reversed four of thirteen, or 31% of the trial court decisions denying writs of habeas
corpus to state prisoners, but only found for defendants in six out of fifty-seven, or 11%, of
federal criminal proceedings. One reversal in a federal criminal case was in favor of the
government on an interlocutory appeal.
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will accept the trial court's position;' (2) counsel's failure to make proper
objections when needed; 0 (3) counsel's failure to take other necessary ac-
tion at the trial court level;" and (4) application of the harmless error
rule to avoid reversals, even when the trial court committed evidentiary

9. See, e.g., Murphy v. City of Flagler Beach, 761 F.2d 622, 626 (11th Cir. 1985) ("A
trial judge's rulings concerning the admissibility of evidence are reversible only where the
appellant can show that the judge abused his broad discretion .. ").

10. See FED. R EVID. 103(a)(1), which requires prompt and specific objections to the
admission of evidence "if the specific ground was not apparent from the context." Murphy
v. City of Flagler Beach, 761 F.2d 622, 626 (11th Cir. 1985).

When prompt and specific objections are not made, the Eleventh Circuit almost always
refuses to excuse trial counsel's procedural default. Cases during this survey period aptly
illustrate this. See Wilson v. Attaway, 757 F.2d 1227 (11th Cir. 1985) (no error in civil rights
cases alleging unconstitutional arrests stemming from Georgia riots to admit evidence of
riots in Miami, Florida during same time or to allow questioning about communist involve-
ment in the local disturbance; argument that unfair prejudice from such outweighed proba-
tive value under FED. R. EvD. 403 rejected since counsel failed to object promptly and pre-
serve error); Martin v. Wainwright, 770 F.2d 918 (11th Cir. 1985) (petition for writ of habeas
corpus from state murder conviction denied; lack of objection on grounds that witness' un-
availability was not shown prior to admission of examining psychiatrist's deposition at sen-
tencing hearing waived any claim of error); United States v. Williford, 764 F.2d 1493 (11th
Cir. 1985) (objection at trial to admission of a transcript containing two government agents'
testimony at a government witness' sentencing hearing on basis this improperly bolstered
the witness' credibility before it had been attacked was insufficient to preserve a hearsay
objection).

Although a federal appeals court can take "notice of plain errors affecting substantial
rights," Fan. R. EvID. 103(d), even when proper objections are not made, the Eleventh Cir-
cuit will only do so when "there has been a 'miscarriage of justice.'" Wilson v. Attaway, 757
F.2d 1227, 1242 (11th Cir. 1985) (quoting Morreale v. Downing, 630 F.2d 286, 290 (5th Cir.
1980)). During this survey period, the Eleventh Circuit rejected all plain error claims.

11. See, e.g., United States v. Willis, 759 F.2d 1486 (11th Cir.), cert. denied, 106 S. Ct.
144 (1985) (failure to request limiting instruction under FED. R. EvwD. 105, although recess
provided opportunity to do so waived issue of whether one should have been given).

One of the most common errors is the failure to make an adequate offer of proof when
need arises. See FED. R. EyID. 103(a)(2). One recent case, however, indicates that the Elev-
enth Circuit will excuse the immediate failure to make an offer when a later one will suffice.
In Murphy v. City of Flagler Beach, 761 F.2d 622 (11th Cir. 1985), a police officer sued
claiming his civil rights were violated by his wrongful discharge. One reason for the dis-
charge was Murphy's absence from the city while he responded to an ambulance call. Mur-
phy was precluded by a defense relevancy objection from presenting evidence that other
officers, including the police chief, regularly left the city without permission. Id. at 626.
Plaintiff's failure to make an immediate offer was cured by his subsequent offer at a confer-
ence discussing various evidence issues, since the plaintiff's delayed action allowed the trial
court to reconsider its ruling based on what Murphy expected to show and gave the Elev-
enth Circuit a basis for determining if the ruling might have affected any substantial rights.
Id. Unfortunately, Murphy does not specify how long the evidentiary conference occurred
after the exclusion ruling. Trial counsel should thus still make offers of proof immediately
after having evidence excluded. In subsequent cases, the Eleventh Circuit may not be so
forgiving of the lack of prompt action.
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mistakes.' 2 Finally, the high percentage of cases with no error at all indi-
cates that the Eleventh Circuit's federal trial judges are usually making
correct evidentiary decisions. 13

I. CRIMINAL PRESUMPTIONS

A. The Recent United States Supreme Court Criminal Presumption
Cases

Presumptions, whether statutory or otherwise, define a relationship be-
tween a basic fact and an ultimate fact. The Federal Rules expressly deal
with presumptions in civil cases,14 but make no mention of criminal pre-
sumptions.15 Recent substantive evidence law, however, has focused more
on the latter than on the former.

In a criminal case, the due process clause requires the state to prove
beyond a reasonable doubt each element of the offense charged." Crimi-
nal presumptions included in jury instructions violate this due process
requirement if they have the effect of shifting the burden of disproving
any element of the offense to the defendant.1 7 During this survey period,
the Eleventh Circuit considered a number of important cases discussing
criminal presumptions. Additionally, the United States Supreme Court
decided an Eleventh Circuit decision concerning criminal presumption,
Francis v. Franklin.18

12. Federal Rule of Evidence 103(a) provides in part that "[error may not be predicated
upon a ruling... unless a substantial right of the party is affected .... " FED. R. Evm.
103(a). This language is consistent with FED. R. Civ. P. 61 and FED. R. Cmiuc P. (52)(a).
When dealing with constitutional errors in criminal cases, however, the reviewing court must
reverse unless it can say "beyond a reasonable doubt that the error complained of did not
contribute to the verdict obtained." Chapman v. California, 386 U.S. 18, 24 (1967).

During the survey period, the Eleventh Circuit found evidentiary errors harmless in eight
cases, or approximately eight percent, of the total.

13. Past surveys have not included articles expressly devoted to evidentiary issues.
Therefore, it is impossible to tell whether the statistics forementioned in note 8 supra are
consistent with what the Eleventh Circuit did in the past.

14. See FED. R EviD. art. III, Presumptions in Civil Actions and Proceedings.
15. The Federal Rules of Evidence Preliminary Draft contained a rule on criminal pre-

sumptions. See Proposed FED. R. Evm. 303, Presumptions in Criminal Cases,. 56 F.R.D. 183,
212 (1983). Although the Proposed Rule drew no public opposition, the House of Represent-
atives deleted it because the House expected to deal with the subject in revising the federal
criminal code. See House Comm. on the Judiciary, H.R. REP. No. 650, 93d Cong., 1st Sess. 5
(1973). Subsequent to the rule's deletion, the proposed revision of the federal criminal code
was not passed.

16. In re Winship, 397 U.S. 358, 364 (1970).
17. See Patterson v. New York, 432 U.S. 197, 210 (1977); Mullaney v. Wilbur, 421 U.S.

684, 698-701 (1975).-
18. 105 S. Ct. 1965 (1985), affg, 720 F.2d 1206 (11th Cir. 1983).
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In Francis, defendant petitioned for a federal writ of habeas corpus
claiming certain jury instructions were unconstitutional." Franklin, a
Georgia prisoner, escaped from custody while at a dentist's office by grab-
bing a guard's gun and taking a dental assistant hostage. Franklin came
to a house and pounded on its door until the owner, Claude Collie, an-
swered. When Franklin pointed the gun at Collie and demanded his keys,
Collie slammed the door. The gun went off; the bullet penetrated the
door and hit Collie in the chest. Franklin fired a second shot, but this
went upward through the door into the ceiling. He entered the house,
demanded car keys from Collie's wife and adult daughter, but harmed
neither when they refused. The dental assistant escaped unharmed in the
confusion following the shooting, and Franklin fled after the refusals.2 0

Following his capture, he confessed to the shooting, but claimed it was
an accidental reflex to the door being slammed. He denied the killing was
either intentional or voluntary. At trial, Franklin's only defense to the
malice murder charge was a lack of intent to kill,2 1 which he claimed was
substantiated circumstantially by the second bullet's path and his failure
to harm anyone else during his escape attempt. The trial court instructed
the jury that:

"The acts of a person of sound mind and discretion are presumed to be
the product of the person's will, but the presumption may be rebutted. A
person of sound mind and discretion is presumed to intend the natural
and probable consequences of his acts, but the presumption may be re-
butted. A person will not be presumed to act with criminal intention but
the trier of facts, that is, the Jury, may find criminal intention upon a
consideration of the words, conduct, demeanor, motive and all other cir-
cumstances connected witli the act for which the accused is
prosecuted.

22

Franklin claimed that this instruction unconstitutionally shifted the bur-
den of proof on the issues of malice and intent.'2

Since both the Eleventh Circuit and the Supreme Court relied on
Sandstrom v. Montana2 ' to reverse Franklin's conviction, a brief review
of that decision is necessary. Sandstrom was charged with deliberate

19. Francis v. Franklin, 720 F.2d 1206, 1208 (11th Cir. 1983).
20. Id. at 1207-08.
21. At the time of Franklin's trial, the Georgia malice murder statute, GA. CoDE ANN. §

26-1101(a) (Harrison 1978) provided that: "A person commits murder when he unlawfully
and with malice aforethought, either express or implied, causes the death of another human
being .... Malice shall be implied where no considerable provocation appears and where
all the circumstances of the killing show an abandoned and malignant heart." Id.

22. 105 S. Ct. at 1969-1970 (quoting trial court jury instruction).
23. Id. at 1968.
24. 442 U.S. 510 (1979).
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homicide, requiring the state to prove the killing was done either "pur-
posely or knowingly."25 He admitted killing his victim, but claimed that
his actions were the result of a personality disorder aggravated by alcohol
consumption, and, therefore, he was guilty of a lesser crime. At trial,
Sandstrom objected to the instruction that "[tihe law presumes that a
person intends the ordinary consequences of his voluntary acts"'2 6 claim-
ing that it unconstitutionally shifted the burden on the purpose or knowl-
edge issue. The trial court overruled Sandstrom's objection and he was
convicted.

In determining the constitutionality of a criminal presumption, the Su-
preme Court decided that it must first determine what kind of presump-
tion is involved. To do this the reviewing court must examine the exact
language used in the questioned instruction to determine how "a reasona-
ble juror could have interpreted the instruction. 2 7 Since criminal juries
render general verdicts, if the jury can reasonably interpret the instruc-
tion in more than one way, both interpretations must be constitutional,
otherwise there is a chance of an erroneous conviction. In Sandstrom, the
state admitted that the jurors could have viewed the presumption as con-
clusive since the court never informed them that the presumption was
either rebuttable or that they could choose not to follow it if the facts
merited. Assuming the jurors viewed the presumption as conclusive, this
view would have unconstitutionally directed a verdict for the state on the
intent issue once the jurors found the existence of the underlying facts
(i.e., that Sandstrom's actions were voluntary). Even assuming the jurors
treated the presumption as merely rebuttable, rather than conclusive, the
Court noted that the jurors were never told how much evidence Sand-
strom had to produce to rebut the instruction.2 8 A reasonable juror could
have viewed the presumption as shifting the burden of persuasion, as well
as the burden of production, on the intent issue. In the first instance, this
would definitely violate the due process clause. In the second, this also
violated due process because of a lack of guidance on how Sandstrom
could satisfy his burden of production.2

In Francis, the Eleventh Circuit and the Supreme Court took slightly
divergent interpretations of Sandstrom to arrive at the same result. Both
courts agreed that intent was an essential element of the offense. The
Eleventh Circuit decided the instruction in question was a mandatory re-

25. MONT. CODE ANN. § 45-5-101 (1978) divided criminal homicide into three catego-
ries: deliberate, mitigated deliberate or negligent. MoNr. CODE ANN. § 45-5-102(a) (1978)
classified a homicide as deliberate if "it is committed purposely or knowingly ... " Id.

26. 442 U.S. at 513.
27. Id. at 514.
28. Id. at 514-17.
29, Id. at 524.
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buttable presumption since it told the jury to find the presumed element
of intent upon proof of the basic fact of Franklin's sound mind and dis-
cretion when he shot Collie, unless Franklin persuaded them that this
finding was not warranted. Since the court did not instruct the jurors
concerning exactly what burden Franklin must carry to successfully rebut
the presumption, they could have taken the instruction as shifting the
burden of persuasion to Franklin on the issue of intent-a constitutional
violation.3 0 The Supreme Court implicitly disagreed with this part of the
Eleventh Circuit's decision. After dividing criminal presumptions into
three groups, permissive,3 1 mandatory rebuttable32 and conclusive,33 the
Court decided that the jury could have interpreted the instruction as con-
clusive. Justice Brennan noted that the instruction's wording was "in the
language of command."34 The jurors were never told they had any choice
about finding that Franklin's acts were not" 'the product of [his] will,' "is

or that, although Franklin was of sound mind and discretion, he did not
"'intend the natural and probable consequences of his acts.' "136 Thus, the
instructions removed the intent to kill element from the juror's considera-
tion once they found that he was of sound mind when he killed the
victim.

Admittedly the Francis instructions attempted to avoid the Sandstrom
error by telling the jurors immediately after the offending language in
both sentences that the presumptions 'may be rebutted.' The Supreme
Court, however, found that even if these words made the instruction a
mandatory rebuttable presumption rather than a conclusive one, a rea-
sonable juror could still have interpreted them as shifting the burden of

30, 720 F.2d at 1211-12.
31. This presumption, also called a permissive inference, merely "suggests to the jury a

possible conclusion to be drawn if the State proves predicate facts, but does not require it to
draw that conclusion." 105 S. Ct. at 1971. Such a presumption will violate the due process
clause only when there are no facts which could justify the inference.

32. As discussed in Francis, the Court apparently recognizes two types of mandatory
rebuttable presumptions. The first type would unconstitutionally shift the burden of per-
suasion to the defendant once the jury finds the basic facts have been proven. As noted,
Sandstrom found these presumptions unconstitutional. The second type of mandatory re-
buttable presumption only shifts the burden of production to the defendant to offer some
evidence that either the basic or presumed facts do not exist, once the state has met a
threshold requirement of offering some proof of the basic fact. The Supreme Court has
never passed on the constitutionality of the second type of mandatory rebuttable presump-
tion. See Francis id. at 1971 n.3.

33. A conclusive presumption is one that "relieves the State of its burden of persuasion
by removing the presumed element from the case entirely if the State proves the predicate
facts." Id. at 1972.

34. d.
35. Id. (quoting trial court jury charge).
36. Id. (quoting trial court jury charge).
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persuasion, as opposed to production, to the defense.3 7 Both the Eleventh
Circuit and the Supreme Court agreed that the general instructions that
Franklin was presumed innocent until proven guilty and that the prose-
cution had to prove each element beyond a reasonable doubt were insuffi-
cient to cure the offending language. Jurors could have reasonably viewed
the improper presumption as mechanisms by which the state could meet
this burden. Language in the sentence immediately following the chal-
lenged instruction that a" 'person will not be presumed to act with crimi-
nal intention' "38 did not correct the potential problem. At best this lan-
guage conflicted with the two preceding sentences, and there was no way
to tell how such a conflict would have been resolved. The jurors could
have chosen to follow the presumption and disregard this language. At
worst for the state, the jurors could have understood the language to
mean that they should presume intent to kill from the circumstantial evi-
dence but could only infer the other needed element of malice murder,
the absence of justification or provocation. 9 Any ambiguities on how the
jury might view an instruction must be resolved in the defendant's
favor."0 Thus, under either scenario, whether the language created a con-
clusive or a mandatory rebuttable presumption, the instruction was a due
process violation.

B. Criminal Presumption and Due Process Violations in the Eleventh
Circuit

Given recent Supreme Court attention, the reader can expect much ac-
tivity by the lower federal courts in this area. In addition to reviewing the
effect of presumptions in federal criminal cases, the federal courts could
logically anticipate receiving numerous petitions for habeas corpus from
state prisoners claiming that they had been convicted as a result of un-
constitutional jury instructions. This was the situation in the Eleventh
Circuit during this survey period.

The Eleventh Circuit discussed the constitutionality of criminal pre-
sumptions in seven different cases. 4' All concerned petitions for writs of

37. As the court in Franklin noted, the very use of the words 'may be rebutted' implied
the defense had the persuasion burden once the state proved the predicate fact involved,
i.e., the killing while Franklin was of sound mind. Id. at 1973.

38. Id. at 1970 (quoting trial court jury charge).
39. Id. at 1974.
40. "Language that merely contradicts and does not explain a constitutionally infirm

instruction will not suffice to absolve the infirmity." Id. at 1975.
41. Davis v. Kemp, 752 F.2d 1515 (11th Cir.), cert. denied, 105 S. Ct. 2689 (1985); Mc-

Cleskey v. Kemp, 753 F.2d 877 (11th Cir. 1985); Tucker v. Kemp, 762 F.2d 1496 (11th Cir.
1985); Corn v. Kemp, 772 F.2d 681 (11th Cir. 1985); Brooks v. Kemp, 762 F.2d 1383 (11th
Cir. 1985); Carter v. Montgomery, 769 F.2d 1537 (11th Cir. 1985); Drake v. Kemp, 762 F.2d

1374 [Vol. 37
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federal habeas corpus from Georgia state court convictions; all found con-
stitutional error with the presumptions involved; and all involved the
charge of malice murder, among other offenses. Finally, all seven cases
concerned consideration of language in jury instructions that both the
Eleventh Circuit and the Supreme Court found constitutionally erroneous
in Francis.

4 2

In two cases, the Eleventh Circuit found error in the questioned jury
instructions before the Supreme Court's decision. In Davis v. Kemp,' the
Eleventh Circuit found that while the instruction could be viewed as cre-
ating only a mandatory rebuttable presumption, it still was constitution-
ally defective since "it shifted the burden of proof to the defendant with-
out specifying the quantum of evidence by which he could rebut the
presumption."" The court found general instructions that the defendant
was presumed innocent and that the state must prove each element of the
offense beyond a reasonable doubt were insufficient to cure the error.'
Likewise, language that "a person will not be presumed to act with crimi-
nal intention" in the sentence immediately following the language creat-
ing the unconstitutional presumption also was not sufficient as a cure,
since at best it created a conflict between the two instructions.' As the
court had no way of knowing how the jury resolved the conflict, it could
not be sure that Davis had not been convicted by jury reliance on the
defective language. Thus, the court in Davis adhered to the Eleventh Cir-
cuit's interpretation in Francis of the presumption's nature and effect.'7

1449 (11th Cir. 1985).
42. In five cases, the contested jury instruction language was either verbatim the same or

substantially the same as that found defective in Francis.
Brooks v. Kemp, 762 F.2d 1383 (11th Cir. 1985), presented the only instance where the

language was different to any appreciable degree. The disputed jury instruction stated
that: "'The law ... presumes every homicide to be malicious unless the contrary ap-
pears from circumstances of alleviation, excuse, or justification, and it is encumbent [sic)
upon the accused to make out such circumstances to your satisfaction unless they appear
from the evidence produced against him." Id. at 1388 (quoting trial court jury charge). The
Eleventh Circuit found this language "virtually identical," to that in Francis. Id. If any-
thing, the language may even be more erroneous since instead of referring to an amorphous
act, the language specifically uses the word 'homicide.' Instead of telling the jury that some-
one of sound mind and discretion who does an act is presumed to intend the act's conse-
quences, here the jury is explicitly told that the law "presumes every homicide to be mali-
cious .... ." Id.

43. 752 F.2d 1515 (11th Cir. 1985).
44. Id. at 1518.
45. Id. at 1520.
46. Id. at 1518-19.
47. In the other case decided before the Supreme Court's opinion in Francis, McCleskey

v. Kemp, 753 F.2d 877 (11th Cir. 1985), the Eleventh Circuit noted that there had been
recent conflict between several panel discussions concerning whether the contested language
created an unconstitutional burden-shifting presumption. Rather than resolve the conflict,
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In the five cases decided after Francis, the court easily found the chal-
lenged malice murder instruction constitutionally defective, usually just
mentioning the similarity between the instructions involved and those
found defective in Francis and Davis." Brooks v. Kemp,49 however, is
worth noting for the specificity of the court's ruling. Brooks had been
convicted of armed robbery, rape, kidnapping, and murder."0 Although
the Eleventh Circuit found that the trial court's instruction on malice
murder created a mandatory rebuttable presumption and merited grant-
ing a writ of habeas corpus, it did not find so on the other three charges.
Two factors combined to produce the result. Brooks claimed he had acci-
dentally rather than intentionally killed the victim but conceded his guilt
to the three other charges." Furthermore, the challenged instruction oc-
curred only on the malice murder charge alone and not in the instruction
concerning intent in general.

C. Criminal Presumptions and the Harmless Error Doctrine

The United States Supreme Court. Although the Supreme Court
has recognized that it could never consider some federal constitutional
errors as harmless,52 not every constitutional violation causes automatic
reversal." Unfortunately, the Court has yet to decide whether the harm-
less error rule" can apply to Sandstrom due process violations. In Sand-
strom, the Court merely remanded for consideration of this issue." The
Court in Francis declined to address the issue expressly. Instead, the

the Eleventh Circuit assumed the instruction violated Sandstrom and then considered
whether it was harmless. Of course, since Francis, any conflict between prior Eleventh Cir-
cuit decisions has been definitely resolved.

48. See Corn v. Kemp, 772 F.2d 681 (11th Cir. 1985); Tucker v. Kemp, 762 F.2d 1496
(11th Cir. 1985); Drake v. Kemp, 762 F.2d 1449 (11th Cir. 1985); Carter v. Montgomery, 769
F.2d 1537 (11th Cir. 1985).

49. 762 F.2d 1383 (11th Cir. 1985).
50. Id. at 1387.
51. Id. at 1387-89.
52. See, e.g., Gideon v. Wainwright, 372 U.S. 335 (1963) (denial of right to counsel at

trial can never be harmless); Tunney v. Ohio, 273 U.S. 510 (1927) (denial of right to impar-
tial judge is never harmless).

53. See, e.g., Chambers v. Maroney, 399 U.S. 42, 52-53, reh'g denied, 400 U.S. 856 (1970)
(introduction of evidence seized in violation of Fourth Amendment may be harmless);
United States v. Wade, 388 U.S. 218, 242 (1967) (tainted in-court identification stemming
from lineup held in absence of counsel may be harmless).

54. Since Sandstrom errors are of federal constitutional dimension, only the harmless
error rule of Chapman v. California, 368 U.S. 18 (1967), could apply. See supra note 12 for a
description of the two different rules.

55. The Montana Supreme Court found the error harmful since the jury could have
found the critical intent element merely by relying on the instruction alone. See State v.
Sandstrom, 184 Mont. 391, 603 P.2d 244 (1979).
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Court assumed that even if the harmless error rule was applicable, a re-
versal was still warranted. The Court adopted the Eleventh Circuit's rea-
soning that since Franklin's only argument was a lack of intent to kill, the
instruction that he was presumed to have intended to kill effectively elim-
inated his only defense.

In Connecticut v. Johnson," the Supreme Court substantially at-
tempted to address the harmless error issue. While affirming a Connecti-
cut Supreme Court decision that a conclusive presumption on intent in
an attempted murder and robbery case could not be considered harmless
error, the Court evenly split, four to four, on the harmless error issue.
Justice Stevens argued that the case did not raise a federal question,
merely joining the four justices who felt the harmless error doctrine was
inapplicable in order to obtain a fifth vote authorizing entrance of the
court's judgment.57 Although the Johnson opinion affirming on harmless
error grounds is a nonbinding plurality, the various opinions are still
instructive.

Justice Blackmun, writing for the plurality opposing application of the
harmless error doctrine, recognized that the lower courts had taken three
views on the issue:55 (1) some deciding that Sandstrom errors can never
be harmless;50 (2) some deciding that Sandstrom errors may be harmless
if overwhelming evidence of intent exists;1° and (3) some deciding that
Sandstrom errors may be harmless if intent is not a disputed issue in the
case. " While Justice Blackmun's opinion suggests that harmless error
may exist when "the defendant conceded the issue of intent,"" or when

56. 460 U.S. 73 (1983).
57. Justice Stevens' concurring opinion argued that while federal law allows a state ap-

pellate court to find harmless error in certain situations, it cannot compel the states to do
so. Thus, states may set up stricter harmless error standards than the standard in Chapman
v. California, 368 U.S. 18 (1967). In his view, the Connecticut Supreme Court refused to find
harmless error in Johnson as a matter of state law, thus the case raised no federal question.
Justice Stevens' brief concurring opinion is extremely helpful in differentiating between the
different types of harmless error standards to be applied on federal review of a state crimi-
nal case. See 460 U.S. at 88-90 (Stevens, J., concurring).

58. 460 U.S. at 75 n.1.
59. See, e.g., Dietz v. Solem, 640 F.2d 126 (8th Cir. 1981); Hammontree v. Phelps, 605

F.2d 1371 (5th Cir. 1979).
60. See, e.g., Lamb v. Jernigan, 683 F.2d 1332 (11th Cir. 1982), cert. denied, 460 U.S.

1024 (1983); Jacks v. Duckworth, 651 F.2d 480 (7th Cir. 1981), cert. denied, 454 U.S. 1147
(1982).

61. See, e.g., McGuinn v. Crist, 657 F.2d 1107 (9th Cir. 1981), cert. denied, 455 U.S. 990
(1982).

62. 460 U.S. at 87. Unfortunately, Justice Blackmun did not specify whether the conces-
sion would have to be explicit. Dicta from his opinion in Johnson suggest that certain de-
fenses like alibi, insanity, or self-defense could implicitly be considered a concession of in-
tent as an issue. Id.
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the "erroneous instruction was given in connection with an offense for
which the defendant was acquitted,"" he rejected any notion of 'over-
whelming evidence' making a Sandstrom violation harmless. Since the ef-
fect of a conclusive presumption is to direct a verdict on the issue in-
volved, the jury could ignore the evidence on that point and convict on'
the presumption alone. Since a reviewing court is unable to perceive how
the jury did reach its conclusion, the appellate court's view concerning
whether this is or is not overwhelming evidence does not matter. Finding
otherwise would allow a reviewing court to uphold a conviction on a fac-
tual basis that the jury may never have even considered and that it might
have even rejected.

Justice Powell wrote a dissenting opinion willing to find a Sandstrom
violation possibly harmless." Since any presumption concerns a connec-
tion between two sets of facts, the basic and the presumed, Powell felt
that the jury could not escape evaluating the evidence, even when a con-
clusive presumption existed. If the jurors find the basic facts are disposi-
tive of the intent issue, even an incorrect presumption will play no role in
a conviction. Thus, he believed that the intent issue would not be re-
moved from the jury's consideration. Rather, whether the error is harm-
less or not harmless should be evaluated by the strength of the facts
showing intent. This type of a situation would exist when the evidence is
overwhelming.6 According to Justice Powell, the proper inquiry when a
Sandstrom violation occurs would be "whether the evidence was so dis-
positive of intent that a reviewing court can say beyond a reasonable
doubt that the jury would have found it unnecessary to rely on the pre-
sumption."" Contrary to Justice Blackmun, Justice Powell felt that this
type of situation could exist whenever the evidence is overwhelming.

Sandstrom Violations and Harmless Error in the Eleventh
Circuit. Like several other courts of appeal, the Eleventh Circuit, in the
absence of a binding Supreme Court decision, has decided to apply the
harmless error doctrine when dealing with unconstitutional criminal pre-
sumptions. During the survey period, the Eleventh Circuit found consti-
tutional error in all seven criminal presumption cases but decided the er-
ror was harmless in three.

In order to find that a harmless error exists, the Eleventh Circuit re-
quires that the evidence of guilt must be overwhelming, and that the er-
roneous instruction concerned an element of the crime that was not an
issue at trial. This requirement appears to mandate a two part inquiry,
but it is not clear whether both parts must be satisfied in order for the

63. Id.
64. Id. at 90 (Powell, J., dissenting).
65. Id. at 93-99.
66. Id. at 97 n.5.
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court to find harmless error.s7 Concerning the first part, the Eleventh Cir-
cuit has emphasized that the overwhelming evidence of guilt must relate
to intent, and not to another issue, such as identity. Since a Sandstrom
violation concerns unconstitutional presumptions of intent, generally "the
erroneous intent instruction could not possibly affect the jury's determi-
nation of who the killer was."s Concerning the second possible harmless
error situation, the determination of whether intent is an element at issue
has been considered largely a function of the defense posed at trial." Un-
fortunately, the three decisions finding harmless error seem unable to dif-
ferentiate between the two inquiries. Mixing the 'overwhelming evidence'
language with the notion that the defense posed has impliedly conceded
the intent issue is common.

In Davis, defendant claimed that he was not involved in the homicide..
The court initially seemed to believe this removed intent as a disputed
issue: "Although there was no explicit concession of intent and malice,
the main thrust of the defense was non-involvement." 70 The court in Da-
vis, however, noted the "overwhelming [evidence] that whoever killed the
victim did so with intent and malice."7 1 This conflict in discussion of the
two possible harmless error situations was finally resolved by the court's
finding that since the killing was so brutal, "it is readily understandable
why lack of intent was not affirmatively pursued.""s Since this was not a
defense, the court found intent was not at issue. Evidently finding either
situation merited affirming the conviction, the court concluded by finding
harmless error "most appropriate. '7 3

Unfortunately, Davis' unsatisfactory harmless error analysis has been
extended to other cases. In McCleskey v. Kemp,7 4 defendant allegedly

67. In Davis v. Kemp, the Eleventh Circuit stated that
This court has identified two situations in which harmless error in the case of a
Sandstrom violation can be invoked: if the evidence was overwhelming as to the
defendant's guilt and if the instruction was applied to an element of the crime
which was not at issue at the trial.

752 F.2d at 1521. This appears to allow harmless error in either 'situation.' The discussion
of harmless error in recent Eleventh Circuit cases, however, has sometimes been so confus-
ing that the answer is not clear. Certainly, under present Eleventh Circuit law, a harmless
error finding is appropriate when both parts are satisfied.

68. Tucker v. Kemp, 762 F.2d 1496, 1502 (11th Cir. 1985).
69. "[Tjhe prejudicial effect of a Sandstrom violation is largely a function of the defense

at trial." Davis, 752 F.2d at 1521 (citing Engle v. Koehler, 707 F.2d 241, 246 (6th Cir. 1983),
aff'd, 466 U.S. 901 (1984)).

70. 752 F.2d at 1521.
71. Id. The victim had been shot in the head, her jaw and other facial bones broken, and

had her clothing torn as if she had been tied up before being killed.
72. Id.'
73. Id.
74. 753 F.2d 877 (11th Cir. 1985).

19861 1379



MERCER LAW REVIEW

shot and killed a police officer responding to an armed robbery call. Mc-
Cleskey confessed to being a robbery participant, but denied he shot the
victim. Two eyewitnesses, an accomplice and a jail term inmate to whom
McCleskey allegedly admitted the killing, testified against him. Evidence
showed that defendant had stolen a gun of the same caliber and make
that ballistic testing had determined was the type used in the killing.7'
Rather than discussing whether this constituted overwhelming evidence
of intent, the Eleventh Circuit posed the harmless error issue as being
whether defendant "conceded the element of intent by presenting a de-
fense that admits that the act alleged was intentional. '7 6 The court con-
ceded that if McCleskey had presented no evidence and relied on the
state's inability to prove each element of the crime beyond a reasonable
doubt, this conceded intent "might well be impossible."' 7 Since he testi-
fied and relied on a combined alibi-mistaken identification defense, this
"effectively conceded the issue of intent."78 The Eleventh Circuit, how-
ever, refused to establish a per se rule that either posing an alibi defense
or not specifically arguing intent conceded this issue. Instead the court
merely concluded that "where the State has presented overwhelming evi-
dence of an intentional killing and where the defendant raises a defense
of nonparticipation in the crime rather than lack of mens rea, a Sand-
strom violation on an intent instruction such as the one at issue here is
harmless beyond a reasonable doubt."7' 9

Of all the Eleventh Circuit's harmless error opinions, McCleskey is by
far the most unsatisfactory. Rather than establishing more definite guide-
lines for deciding when intent is impliedly conceded, the court confuses
the issue. Although the court denied that it was establishing an apparent
per se rule for a defendant's concession of intent as an issue, it appears
that the court did so. Finally, the Eleventh Circuit's mention of 'over-
whelming evidence' in the conclusion continues the confusion generated
by Davis between the two possible harmless error situations. If both situ-
ations must be satisfied for harmless error to exist, then perhaps Davis
and McCleskey are not as perplexing as they initially appear, however,
requiring both is illogical. If there is overwhelming evidence of intent it
should not matter if the party has conceded intent. The overwhelming
evidence, if it exists, should be sufficient to prove intent beyond a reason-
able doubt. If intent has been conceded, then why worry about whether
overwhelming evidence of intent exists? Unless the term 'overwhelming

75. Id. at 882.
76. Id. at 903.
77. Id.
78. Id. at 904. This defense was presented even though McCleskey had confessed previ-

ously to being a robbery participant. Id.
79. Id.
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evidence' is not meant to designate proof beyond a reasonable doubt but
beyond all imaginable doubts, including some unreasonable ones, conces-
sion of intent as an issue by defendants merits finding harmless error
when Sandstrom violations occur.10

After reading these cases and attempting to reconcile their rationale,
the only safe conclusion is that both Davis prongs are relevant to the
Eleventh Circuit's harmless error analysis, but how much is difficult to
predict. Conceptually there are sound arguments that both should not
logically be necessary. Should harmless error findings remain feasible
when Sandstrom violations occur, the Eleventh Circuit significantly needs
to clarify its position on when these findings are possible.

Harmful Sandstrom Error in the Eleventh Circuit. The Elev-
enth Circuit's decisions refusing to find harmless error are more helpful.
The court in Brooks seems to establish that whenever some evidence con-
testing the issue of intent is presented, a reviewing court cannot find
harmless error when a Sandstrom violation also exists. Brooks was tried
for the kidnapping, rape, and murder of his victim." His confession es-
tablished, and other evidence corroborated, the abduction and rape. The
confession claimed, however, that when the victim began screaming after
the rape, Brooks pointed his pistol at her to scare her and that the pistol
just 'went off.' 2 Brooks made no explicit claim in the confession that this
was an accident; nor did the confession state that the shooting was inten-
tional. Brooks' main trial strategy was to cast blame on another as the
perpetrator. 3 Reviewing the evidence, the Eleventh Circuit found that
the confession was the only proof of the actual killing. Moreover, the trial
court instructed the jury on accident as a defense, the prosecutor specifi-
cally argued against it, and the state on appeal admitted Brooks' confes-
sion suggesting the killing was accidental. Therefore, the Sandstrom vio-
lation instructing the jury that every homicide is presumed malicious and
that Brooks must prove otherwise" caused reversible error. Brooks is ob-
viously a helpful defense case since it indicates the evidence contesting
intent can come from the state's own proof. A review of the state and
federal opinions" shows no mention of any defense evidence at all, other
than that elicited on cross-examination of state witnesses. The contrast

80. For the final case where the Eleventh Circuit found harmless error despite Sand-
strom error, see Tucker v. Kemp, 762 F.2d 1496 (11th Cir. 1985).

81. 762 F.2d at 1387.
82. Id.
83. While Brooks' presented an overall defense of nonparticipation, the Eleventh Circuit

noted the evidence on the rape and kidnapping charge was overwhelming. This, however,
was not sufficient to cure problems relating to the issue of Brooks' intent to kill or not. Id.

84. See supra note 42 for the exact wording of the instruction.
85. Brooks v. State, 244 Ga. 574, 261 S.E.2d 379, vacated and remanded, 446 U.S. 961,

on remand, 246 Ga. 262, 271 S.E.2d 172 (1980), cert. denied, 451 U.S. 921 (1981).
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between Brooks and the Eleventh Circuit decision in McCleskey v. Kemp
is startling. Like Brooks, McCleskey's confession was introduced against
him at trial. McCleskey's confession, however, admitted participation in
the underlying robbery offense but denied any involvement in the shoot-
ing stemming from it. Ironically Brooks' confession, admitting the shoot-
ing but not the intent, actually made his later harmless error claim
stronger instead of weaker.

Another recent Eleventh Circuit decision, Carter v. Montgomery,"
strongly suggests that when the defense does present some evidence con-
testing intent, it should be even easier to deny claims of harmless error.
Carter admitted shooting his girlfriend and afterwards rearranging her
body to make it appear she killed herself. He claimed that the pistol had
accidentally discharged while he was checking for prowlers and that he
arranged the body in a panicked state of mind. Although two deputy
sheriffs claimed Carter told them that he killed the woman when they
arrived at his home,' 7 Carter denied saying this. In addition to defend-
ant's testimony, other evidence showed that he and the victim were on
good terms and planned to marry." Contrasting this evidence with
Brooks, the Eleventh Circuit held that this case was "an even stronger
case for rejection of the harmless error rule.""9 Carter explicitly claimed
the shooting was accidental, provided a plausible reason for handling the
gun, and presented other witnesses' testimony concerning how he and the
victim got along. This, the court stated, clearly made intent the only real
issue, thus meriting reversal."0

The final harmless error opinion, Drake o. Kemp," presents an inter-
esting analysis. Defendant Drake was charged with beating to death a lo-
cal barber and then fleeing to another town. Drake admitted being near
the barber shop the day of the killing and admitted leaving town later
that day. He denied participation in the crime, however, and claimed an-
other man, Campbell, was the killer. Campbell and Drake lived in the
same house where the victim's watch was later found. Drake claimed that
he dropped Campbell off at the victim's shop and went to his mother's
house, which was located a few miles out of town. He later returned and
picked up Campbell, but denied knowing about the crime when the two
departed.92 Drake's relatives corroborated his story, and a woman who
lived in the same house with both men, claimed Campbell had told Drake

86. 769 F.2d 1537 (11th Cir. 1985).
87. Id. at 1539.
88. Id.
89. Id. at 1541.
90. Id. at 1541-42.
91. 762 F.2d 1449 (11th Cir. 1985).
92. Id. at 1451-52.
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of the killing the night of the murder and then forced Drake to drive him
to Atlanta. 93 Both men were charged with the crime, but Campbell was
tried first. He claimed at both his and Drake's trial that Drake had unex-
pectedly attacked the victim while Campbell was in the shop." The
state's case proceeded on alternative legal theories: malice murder,
under which Drake would have had to have committed the actual killing
with the requisite intent; or accomplice liability as an aider and abetter
which, under Georgia law, does not require the intent to kill, but requires
the intent to aid or abet in the commission of a homicide.95 Factually, the
state, despite Campbell's assertion of noninvolvement, claimed that both
men had a part in the robbery-killing since the victim was known to be
exceptionally strong."

If Drake had been charged with malice murder alone under the Brooks
test, harmless error most likely would have been found because of his
nonparticipation defense and because of the overwhelming evidence of in-
tent due to the many blows the victim received. Since, however, accom-
plice liability was not only charged but was also focused on at the trial,
whether overwhelming evidence was present of an intent to assist in the
robbery and killing was at issue.97 Since Drake presented evidence of non-
participation, the intent to assist was obviously at issue. One who does
not participate at all in a crime cannot assist in it. The erroneous pre-
sumption in the jury instructions shifted the issue of intent to assist as
well as intent to kill.90 Since the jury returned only a general verdict of
guilty, the court had no way of knowing whether it relied on the errone-
ous burden shifting instruction and thus reversed."

Similar to several other Eleventh Circuit harmless error decisions,
Drake's analysis is disquieting. The Eleventh Circuit never explained why
Drake's nonparticipation did not implicitly concede both the intent to kill
and the intent to aid and abet issues. The court mentions that no over-
whelming evidence of Drake's intent to aid and abet was presented since
the only evidence on this issue came from Campbell's testimony.1"0 Yet,
why should this have made any difference? The Eleventh Circuit appar-
ently followed a series of convoluted mental gymnastics in reaching the
conclusion that it did. If the jury disbelieved, the nonparticipation de-
fense, as it must have since it convicted Drake, apparently the Eleventh

93. Id. at 1452, 1454.
94. Id. at 1452.
95. Id. at 1455.
96. Id. at 1452.
97. Id. at 1456-57.
98. Id. at 1457.
99. Id. at 1453.

100. Id. at 1456-57.
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Circuit still held that the jury found overwhelming evidence of intent to
kill due to the victim's battered condition. A conviction, however, on this
basis would have required the jurors to expressly find Drake was the ac-
tual killer, not someone else. Yet, since the aiding and abetting theory
was also argued, the Eleventh Circuit concluded that the jury could have
found Drake guilty of murder by applying this theory alone. Under this
theory, Drake need not have actually done the killing, but only assisted in
some form. Yet, either way, the jury had to reject Drake's nonparticipa-
tion defense to convict him. Given these circumstances, the Drake deci-
sion apparently forced the Eleventh Circuit to cut fine lines of reasoning
to reverse. Given such difficulties, serious questions must be raised con-
cerning the wisdom of attempting to apply the harmless error doctrine
when Sandstrom violations occur. 101

II. RELEVANCY

As the basic proposition of all evidence law, to be admissible, the of-
fered evidence must be relevant. Relevancy is a function of the relation-
ship between the substantive law in a case and how strong an inference
can be drawn between the offered information and a fact to be proven.
Generally, cases discussing the relevancy of certain information are so
fact specific that deducing any general principles from them is difficult, if
not impossible.

If certain information is logically relevant, the Federal Rules assume it
should be admitted.10' The same article of the Federal Rules that defines
logical relevancy, however, enumerates specific situations when informa-
tion which would be considered logically relevant is excluded. 03

A. Habit

The Federal Rules of Evidence specifically, provide for admission of evi-
dence of "the habit of a person or of the routine practice of an organiza-
tion ... ."I" Unfortunately, the rules do not purport to define what con-
stitutes habit evidence. Most courts consider habit as constituting "one's
regular response to a repeated situation."'0 Just how many situations
and how exact the response must be each time is somewhat uncertain.
The Eleventh Circuit's general position is that "[a]lthough a precise

101. In Clark v. Rose, 611 F. Supp. 294, 296 (D.C. Tenn. 1983), afl'd, 762 F.2d 1006 (6th
Cir.), cert. granted, 106 S. CL 59 (1985), the Supreme Court again heard arguments on
whether Sandstrom violations can ever be considered harmless error.

102. FED. R EVID. 402.
103. FED. R EVID. 404-412.
104. FED. R EviD. 406.
105. J. McCoRMICK, EVIDENCE § 195, at 575 (3d ed. 1984).
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formula cannot be proposed for determining when the behavior may be-
come so consistent as to rise to the level of habit, 'adequacy of sampling
and uniformity of response' are controlling considerations."' " One recent
interesting case illustrates how counsel can provide a sufficient eviden-
tiary foundation for habit evidence.

In Loughan v. Firestone Tire & Rubber Co.,10 a tire mechanic sued on
grounds of negligence and design defect when a three part rim wheel ex-
ploded during assembly, injuring his head. Loughan claimed that the
product's inherent instability caused the explosion. Loughan presented
evidence showing Firestone manufactured two different three part rims,
the components of which had been mixed over two years, causing mis-
matches. Firestone alleged Loughan's improper assembly caused the ex-
plosion and denied any design defect.'" To support its improper assem-
bly argument, the manufacturer introduced evidence of Loughan's habit
of drinking on the job, from which it argued that the jury could infer he
was drinking when he attempted the assembly in question.1" Following a
defense verdict, plaintiff appealed.

The Eleventh Circuit compared the present case to Reyes v. Missouri
Pacific Railroad Co." 0 The Fifth Circuit in Reyes found evidence of four
prior public intoxication convictions over a three and one-half year period
were inadmissible to show that Reyes had been intoxicated the night he
was run over by a train. In Reyes the only habit evidence was the number
of convictions within a certain time period. 1 ' Significantly, no evidence
that the acts had occurred near any railroad tracks was presented. Thus,
the general evidence about plaintiff's drinking could at best be considered
evidence of character, not habit. Since character evidence is not admissi-
ble for the mere purpose of showing someone acted in conformity there-
with, no evidence of the intoxication should have been presented."'

As compared to Reyes, Loughan apparently represents one of those
rare instances in which evidence of a habit for drinking is admissible to
show conduct on a particular occasion."'3 Firestone presented evidence

106. Reyes v. Missouri Pac. R.R., 589 F.2d 791, 795 (5th Cir. 1979) (quoting Fno. R. EviD.
406 advisory committee note). This 'test' also applies to evidence of routine practice of an
organization. See G.M. Brod & Co. v. United States Home Corp., 759 F.2d 1526 (11th Cir.
1985) (a recent case rejecting evidence of routine practice of an organization because of
insufficient sampling and uniformity).

107. 749 F.2d 1519 (11th Cir. 1985).
108. Id. at 1521.
109. Id. at 1522-23.
110. 589 F.2d 791 (5th Cir. 1979).
111. Id. at 793-95.
112. Id. at 794.
113. Both Reyes and Fw. R. EVID. 406 advisory committee's note claim that habit evi-

dence of intemperance should usually be excluded. One leading treatise on the Federal
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from three different sources that Loughan had been known to drink on
the job during the six-year period before the accident. His boss for the
first two of the six years testified that Loughan was fired because of his
drinking and resulting customer complaints.11' The supervisor at the job
where the injury occurred said Loughan routinely carried a cooler of beer
in his truck and normally drank during working hours, producing cus-
tomer complaints on this job as well. Finally, Loughan admitted he car-
ried beer with him at work and would drink during working hours. Given
this evidence, the Eleventh Circuit stated that this showed "a pattern of
drinking over a period of time."'

Loughan argued that no evidence showed he was drinking the morning
of the accident; thus, evidence of habit was inadmissible. Indeed, his su-
pervisor testified that no beer was in the trunk that day and that
Loughan did not drink at work that day. Loughan claimed he did not
have anything to drink that day."O The Eleventh Circuit's ruling that this
went to the evidence's weight, rather than to its admissibility,, illus-
trates the power and problems of habit evidence. When strong habit evi-
dence is introduced, a jury might very logically infer that someone has
followed that habit at the time in question. When no direct evidence is
offered that the habit was followed, however, the evidence may lead to
erroneous fact finding. Loughan illustrates how, in a majority of cases,
excluding the habit evidence may be more harmful than admitting it.
Given this possibility, the Federal Rules of Evidence have chosen to take
a position favoring admissibility." In Loughan, the only denials of drink-
ing came from plaintiff and his supervisor, who, because he may have had
some personal responsibility for the injury, would shade his testimony.
The jury's rejection of their testimony concerning nondrinking and reli-
ance on the habit evidence was not irrational. Given Loughan, many more
defense attempts to introduce habit evidence relating to drinking should

Rules of Evidence would support the result in Loughan. See 2 D. Louis L & C. MvELE,
FEDmL EVIDENCE § 157, at 358 (rev. ed. 1985), which states:

Obviously evidence of steady or daily indulgence has great probative worth on the
question of intoxication on a given occasion, as does proof that a person consumes
alcohol on a recurrent basis ... or during a particular work break, at least when
the time in issue coincides with or follows closely such periods of habitual con-
sumption. Proof of this nature should qualify as relevant under Rule 406.

Id.
114. 749 F.2d at 1522.
115. Id. at 1523. Even given this proof, the court still characterized admission of the

habit evidence as "a close call." Id. at 1524.
116. Id. at 1523.
117. Id.
118. FEn. R. Evin. 406 expressly states habit evidence is admissible "whether corrobo-

rated or not and regardless of the presence of eyewitnesses ... ." Id.
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B. Compromise

Rule 408 generally prohibits admission of completed compromises and
offers to compromise. The rationale behind this prohibition is obvious.
First, settlement is a favored form of dispute resolution since it saves the
legal system time and money. Second, since a settlement may be agreed
to for various reasons, such as the mere desire for peace, it is often diffi-
cult to ascertain its relevancy. A careful reading of rule 408, however,
shows that not all offers or compromises are excluded. Only when a set-
tlement is being offered "to prove liability for or invalidity of the claim or
its amount"9 and involves "a claim which was disputed as to either va-
lidity or amount"120 is exclusion mandatory. Determining when these re-
quirements are met has been left to case law development.

DaUis v. Aetna Life Insurance Co.,121 recently provided the Eleventh
Circuit an opportunity to explore rule 408's perimeters. In Dallis, plaintiff
sued to recover costs under a group health insurance policy for his wife's
cancer treatment at a Bahamian clinic. Aetna declined payment claiming
the clinic's treatment program had not been accepted as necessary and
that the charges were unreasonable.12

2 In order to support his claim that
the charges were reasonable, plaintiff introduced the deposition of an-
other Aetna insured covered by a policy similar to the one in question.
This patient testified that she had been treated for cancer at the same
clinic and that Aetna had paid her claim without any dispute. After a
plaintiff's jury verdict for the full amount in question, Aetna appealed,
claiming rule 408 barred admission of this testimony."'

The Eleventh Circuit acknowledged that the exclusionary provisions in
rule 408 have been applied to settlements between one of the parties in
litigation and a third party, but only "where such settlements have arisen
out of the same transaction that is in dispute."1 2' 4 Here, the compromise
evidence concerned a similar circumstance but clearly did not arise out of
the contested litigation event. The court, however, specifically declined to
decide the case on this ground. It held that since there was no evidence
that the third party's cancer reimbursement claim had ever been dis-
puted, it was not a compromise covered under rule 408 and affirmed
plaintiff's verdict.1*'

119. FD. R. EVID. 408.
120. Id.
121. 768 F.2d 1303 (11th Cir. 1985).
122. Id. at 1304.
123. Id. at 1306.
124. Id.
125. Id. at 1306-07.
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The court in Dallis put the burden on those who wish to exclude com-
promise, rather than on those who wish to have evidence of compromise
admitted. The decision reflects the spirit of rule 402 that all relevant evi-
dence should be admissible. Furthermore, in this case, it makes good
sense. If the claim with the former insured was disputed, the company
should easily be able to produce evidence of this from its files. At least
with corporate parties, like Aetna, any dispute will be reflected by some
correspondence.

C. Plea Bargains

Just as the law encourages compromises in a civil case, the law encour-
ages plea bargaining in criminal litigation. Since the passage of the Fed-
eral Rules, rule 410 has undergone more changes than any other rule. One
purpose of the latest changes is to specify clearly what constitutes plea
bargaining. Rule 410 seeks to differentiate between 'confession bargain-
ing,' that is, discussions between a suspect and law enforcement officials
aimed at receiving favorable treatment or the prospect thereof in return
for a statement, and plea bargaining. By implication, rule 410's language
limits plea discussions to those consisting of "plea discussions with an
attorney for the prosecuting authority .... ,,126 In United States v. Da-
vidson,27 the Eleventh Circuit indicated that it would strictly follow this
language. Us After Davidson's arrest in a Florida airport on a narcotics
charge, federal agents took him to the airport police station for an inter-
view. After receiving Miranda warnings, Davidson said that he would talk
to an agent if it would help him. The agent advised Davidson that noth-
ing could be promised, but that if he gave substantial help, the prosecutor
could recommend something at sentencing.12 Davidson then made an in-
criminating statement that he later claimed was inadmissible since the
exchange between him and the agent constituted plea bargaining.""0 The
Eleventh Circuit relied on Federal Rule of Criminal Procedure 11(e)(6), 1

126. FED. R. EVID. 410.
127. 768 F.2d 1266 (11th Cir. 1985).
128. Id. at 1270.
129. Id. at 1268-69.
130. Id. at 1269.
131. FED. R. CalM. P. 11(e)(6) states in part:

Inadmissibility of pleas, plea discussions, and related statements. Except as
otherwise provided. . ., evidence of the following is not, .. . admissible against
the defendant who made the plea or was a participant in the plea discussions:
(A) ....
(C) any statement made in the course of any proceedings under this rule regard-

ing either [guilty or nolo contendere] pleas; or
(D) any statement made in the course of plea discussions with an attorney for

the government which do not result in a plea of guilty or which result in a plea of
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which it analogized to rule 410, to reject this claim.132 Both rules aim at
promoting "effective plea discussions between the 'attorney for the gov-
ernment and the attorney for the defendant or the defendant when acting
pro se. . . .,3 3 Thus, discussions with agents are beyond their scope.13'

In United States v. Wyatt, 3 the only other case concerning rule 410
during the survey time, the Eleventh Circuit considered the relationship
between this rule and rule 404(b). Wyatt, who was prosecuted for mari-
juana and cocaine importation, claimed a lack of intent as he allegedly
was acting as an honorary deputy county sheriff at the time.136 To prove
his intent, the government introduced both his former plea of nolo con-
tendere to cocaine trafficking charges and the underlying facts involved in
the charges. At trial, Wyatt only objected to these on relevancy grounds,
but he claimed on appeal that rule 410 made the evidence inadmissible.'8 7

The Eleventh Circuit agreed that the government could not have used
the plea alone to prove Wyatt admitted doing the prior act. The court,
however, disagreed that rule 410's prohibition of using the plea itself also
meant that the underlying facts concerning the prior alleged criminal
event were likewise inadmissible. Since prior crime evidence is admissible
even when the defendant has not been tried or has a trial pending for the
other acts, for the court to exclude evidence of them when he has made a
plea would be inconsistent.'" Rule 410's purpose is accomplished by
prohibiting use of the plea itself. Although evidence of the plea had been
introduced, it was not emphasized during the trial or in closing argument.
Since defense counsel did not properly object to its admission, the Elev-
enth Circuit could only reverse for 'plain error,' which was not present.''

III. UNCHARGED MISCONDUCT EVIDENCE

Federal Rule of Evidence 404(b) prohibits evidence that a party has
committed another crime on another occasion to prove that he is the type

guilty later withdrawn.
Id.

132. 768 F.2d at 1270 n.2.
133. Id. at 1270 (quoting in part FED. R. CRIM P. 11(e)(6) advisory committee note to

1979 amend.).
134. 768 F.2d at 1270.
135. 762 F.2d 908 (11th Cir. 1985).
136. Id. at 909.
137. Id.
138. Id. at 910, 912.
139. Id. at 912. Introduction of the nolo plea also violated FED. R. EvID. 803(22), which

provides for admission as a hearsay exception of a final judgment "after a trial for a felony
conviction or upon a plea of guilty (but not upon a plea of nolo contendere)." Id. The court,
however, made the same lack of 'plain error' ruling with respect to this.
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of individual disposed to commit the offense involved in the present
trial. 140 Like most facially broad exclusionary rules, rule 404(b) has cer-'
tain exceptions. Indeed, under the rule's language, other crimes evidence
will be automatically excluded only when offered for character purposes
and not when offered to prove another issue relevant to the litigation.141

Under the interpretation urged by most commentators, admission of rule
404(b) evidence involves a several-tiered analysis: first, identification of
the issue, other than propensity, which the crimes evidence is offered to
prove; second, a determination that this issue is relevant to the litigation
in question; and third, a determination that the relevance of the other
crimes evidence outweighs any prejudice it may generate.1 4

2

During the survey period, the Eleventh Circuit decided more issues
under rule 404(b) than any other relevance rule. Given the importance of
unchanged misconduct evidence to criminal litigation and the extent to
which criminal evidentiary issues predominated, this is not surprising. 48

140. Fi. R. Ev. 404(b), Other Crimes,.Wrongs, or Acts, states in part that. "Evidence
of other crimes, wrongs, or acts is not admissible to prove the character of a person in order
to show that he acted in conformity therewith." Id.

141. This has been described as the 'inclusionary' approach. Under this approach, if the
proponent can convince the court that the other crimes evidence has been elicited to show
anything but propensity, the evidence should be admitted or 'included.' Under the 'exclu-
sionary' approach, other crimes evidence is inadmissible when it has either been offered to
prove character or is being offered to prove an exception not specifically enumerated in the
rule. See Imwinkelried, The Plan Theory for Admitting Evidence of the Defendant's Un-
charged Crimes, 50 Mo. L. Rav. 1, 14-15 (1985) for further discussion of the two versions.

142. See id.
143. Fifteen different cases at least briefly dealt with other crimes evidence. As in other

areas, many of these cases are not significant. Only one resulted in a finding of error and
reversal. In United States v. Pearson, 746 F.2d 787 (11th Cir. 1984), defendants were con-
victed of violating several federal firearm statutes. Id. at 790. Pursuant to a search warrant,
police searched Pearson's home seizing weapons from a downstairs bedroom and from a
closet in an upstairs office adjoining Pearson's master bedroom. After his arrest, Pearson
claimed no one had access to the upstairs room. Id. at 791. The downstairs bedroom had
been occupied by Petracelli, the other defendant. Not all of the weapons seized were illegal.
At trial, the court admitted 22 legally-kept guns, which remained on a table in front of the
jury, to show intent and knowledge of the federal firearm statute. The court held, however,
that unlike most other federal laws, neither specific intent to violate or specific knowledge of
the federal firearms law was required. The only knowledge requirement was that a defend-
ant knew what he possessed was a firearm. Id. at 795. Admittedly, the mere possession of
this many guns was relevant to this knowledge. Thus, the other crimes evidence was cer-
tainly admissible against Pearson, the house's owner. Id. The case, however, was different
with Petracelli. Only 2 of the 22 weapons admitted under rule 404(b) were found in the
room he occupied. No evidence showed he had access to the places upstairs where the re-
maining weapons were found. In addition to this problem, the trial court also failed to give a
limiting instruction explaining to the jury that only the two guns found in Petracelli's down-
stairs bedroom could be considered as evidence of his knowledge. Id. Accordingly, Pearson's
conviction was affirmed, but Petracelli's reversed. Id. at 795-96.



EVIDENCE

Unfortunately, the Eleventh Circuit's treatment of rule 404(b) evidence is
wanting in several respects as discussed below.

United States v. Williford,1" which partially established new Eleventh
Circuit law, illustrates several of the analytical inadequacies in recent
404(b) opinions. Several defendants were charged with crimes involving
the possession, importation, and distribution of marijuana over a three
year period. '4 The main prosecution evidence came from two fellow co-
conspirators, one of whom was an informant. The informant, in addition
to secretly recording several conversations with defendants, also arranged
a meeting between them and an undercover agent to discuss the purchase
of cocaine. Although no sale was made at this meeting, the government
introduced the video tape of it at trial."4 Defendants unsuccessfully at-
tempted to exclude this evidence by offering to stipulate that if the jury
found they had participated in the criminal acts charged in the indict-
ment, then their participation was done so with knowledge and intent to
join the conspiracy. When the government rejected the stipulation, the
trial court admitted the tape.'4 7

The Eleventh Circuit reiterated its approval of a two-step methodology
for analyzing the admission of other crimes evidence: (1) the evidence
must be "relevant to an issue other than defendant's character, 1 4 8 and
(2) the evidence's probative value must not be "outweighed by its preju-
dicial effect."' The first step is governed by what constitutes relevant
evidence in general, which is considered "a function of the similarity be-
tween the extrinsic act and the charged offense."" 0 If the degree of simi-

The Pearson case aside, every other rule 404(b) case during the period involved other
crimes evidence offered: (1) to show intent; see United States v. Richardson, 764 F.2d 1514
(11th Cir. 1985); Johnson v. Kemp, 759 F.2d 1503 (11th Cir. 1985); United States v. Hurley,
755 F.2d 788 (11th Cir. 1985); United States v. Wyatt, 762 F.2d 908 (11th Cir. 1985); United
States v. Jackson, 761 F.2d 1541 (11th Cir. 1985); United States v. Wolfe, 766 F.2d 1525
(11th Cir. 1985); United States v. Carter, 760 F.2d 15W8 (11th Cir. 1985); United States v.
Pepe, 747 F.2d 632 (11th Cir. 1984); United States v. Vitrano, 746 F.2d 766 (11th Cir. 1984);
(2) to show part of the res gestae; see United States v. Williford, 764 F.2d 1493 (11th Cir.
1985); United States v. Cole, 755 F.2d 748 (11th Cir. 1985); United States v. Saintil, 753
F.2d 984 (11th Cir.), cert. denied, 105 S. Ct. 2712 (1985); United States v. Kerris, 748 F.2d
610 (11th Cir. 1984); or (3) a combination of the two, see United States v. Meester, 762 F.2d
867 (11th Cir. 1985); United States v. Montes-Cardenas, 746 F.2d 771 (11th Cir. 1984). Most
of these cases are not discussed since they do not either present any interesting factual
analysis or break new ground.

144. 764 F.2d 1493 (11th Cir. 1985).
145. Id. at 1496.
146. Id.
147. Id. at 1497.
148. Id.
149. Id.
150. Id.
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larity is not high, the evidence is not relevant. The Eleventh Circuit held
intent to be the only issue to which the tape recording of the unconsu-
mated cocaine sale might be relevant.151 In order to be logically relevant
to show intent, the uncharged misconduct and the crimes in the indict-
ment "must require similar states of mind."'' 2 To this point, the Eleventh
Circuit analysis is scrupulously correct. Unfortunately, what followed will
probably increase the unwarranted admission of other crimes evidence in
this circuit.

The Eleventh Circuit admitted that the effect of defendant's stipula-
tion was unclear. While acknowledging that an unequivocal stipulation to
intent precluded admission of other crimes evidence in previous Eleventh
Circuit cases,'s the court in Williford claims none of these addressed the
issue of whether the government must be forced to accept this type of a
stipulation.1" Rather than answering this question, which the facts in
Williford seemed to present squarely, the court preferred to leave it in
the trial court's discretion as "one factor in making the rule 403 determi-
nation."' s Rather than proceeding to balance the defendant's offer to
stipulate against the government's opportunity to present evidence, the
Eleventh Circuit again ducked the issue by declaring that evidence of the
attempted cocaine sale was part of the res gestae, and therefore, was
admissible.15

In United States v. Carters7 the Eleventh Circuit used similar analy-
sis. Like Williford, this case concerned an appeal from convictions stem-
ming from a marijuana importation scheme. Customs officials spotted a
mysterious plane off the Florida Coast and tracked it to a small unlit
airfield. Investigation at the scene led the government to charge several
individuals for the importation. At trial, two defendants presented an al-
ibi defense that they were not in the area when the plane landed and its
off-loading took place. The government countered this evidence through

151. Id. The Eleventh Circuit rejected the trial court's finding that the evidence showed
a plan or modus operandi since mere similarity between the other crimes evidence and the
acts charged are not enough to show this. There must either be some affirmative showing
that the two acts were part of the same plan or some unique feature to the modus operandi.
Id.

152. Id. at 1497.
153. See United States v. Russo, 717 F.2d 545 (11th Cir. 1983); United States v. Holman,

680 F.2d 1340 (11th Cir. 1982).
154. 764 F.2d at 1498.
155. Id.
156. Id. at 1498-1500. Rule 404(b) does not apply under the res gestae principle when

the other crimes evidence is not "extrinsic to the charged offense." United States v. Santil,
753 F.2d 984, 987 (11th Cir. 1985).

157. 760 F.2d 1568 (11th Cir. 1985).
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testimony of one of their former accomplices.1" Over defense objections,
this witness also was permitted to testify concerning an incident that oc-
curred two months before that resulted in an indictment alleging that the
two defendants had given him 800 pounds of marijuana. " " On appeal,
defendants claimed that the evidence was not relevant to intent, since it
was not disputed that whoever imported the marijuana had intent, but
merely that defendants were not involved at all as shown by their alibi.1 60

The Eleventh Circuit, however, rejected this argument based on the ra-
tionalization that intent was still an element of the offense dispute
whatever defense was raised. 6"

Both Williford and Carter unfortunately illustrate simplistic reasoning
that disregards the high prejudicial nature of other crimes evidence. In
answering the first prong question, whether the other crimes evidence is
relevant, the court has focused solely on the statutory elements of the
offense involved. The reasoning process proceeds as follows: (1) The
government offers the evidence to show intent; (2) intent is an element of
the offense; (3) since intent is an element of the offense, it is in issue; (4)
the other crimes evidence involved similar acts; and (5) therefore, intent
must have been the same on both occasions, so that the other crimes evi-
dence is relevant unless rule 403 considerations mandate otherwise. The
problem with this analysis is that it mistakes the notion of something
being legally in issue because it is an offense element with something be-
ing factually in issue because the defense specifically or implicitly dis-
putes it. In both Williford and Carter, however, intent would have been
either explicitly conceded through a defense stipulation or implicitly con-
ceded through an alibi defense. When compared with the Eleventh Cir-
cuit's harmless error rulings following the giving of an unconstitutional
burden shifting instruction on intent, the rulings in Williford and Carter
are even more troubling. In the harmless error criminal presumption
cases, when a nonparticipation defense, such as alibi, is posed, the Elev-
enth Circuit considers this action as conceding intent as an element." 2

Yet, the Eleventh Circuit would not use the same reasoning to preclude
admission of other crimes evidence. Basically, after Williford and Carter,
prosecutors must only point out that an offense requires specific intent to
get in other crimes evidence. Since most criminal charges do require some
sort of intent, defendants will see their past criminal conduct being in-
creasingly introduced against them as a matter of course. Thus Williford
and Carter have firmly established 'the per se intent exception' effec-

158. Id. at 1571-74.
159. Id. at 1578.
160. Id. at 1579.
161. Id.
162. See supra notes 52-66 and accompanying text for discussion.
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tively gutting the propensity rule.

IV. COMPULSORY PROCESS

The Eleventh Circuit discussed the fifth amendment right to due pro-
cess and the sixth amendment right to compulsory process in several
cases during late 1984 through 1985.'"1 In United States v. Saintil,'" the
Eleventh Circuit held that in the absence of any evidence that the gov-
ernment deported or sent away witnesses, or that witness testimony
would have been either material or favorable to defendants, the trial
court did not err in refusing to dismiss charges against defendants who
were unable to procure the presence of two witnesses that defendants
deemed necessary to their case.' 6 ' Saintil concerned two defendants who
were convicted of conspiracy and attempted smuggling of illegal aliens
into the United States.'" Defendants claimed that two other individuals
had been in charge of the ship that smuggled the aliens.'6" Defendants
further claimed that the testimony of these other two individuals was es-
sential to their defense and that the government had deported these po-
tential witnesses.'" The Eleventh Circuit cited United States v. Schae-
fer '"9 for the proposition that in order to prove a violation of defendants'
constitutional rights resulting from the government's deportation of a
witness, defendants "must show some reasonable basis to believe that the
deported witness would testify to material or favorable facts."'' 7 0 The
court also pointed out that not only was there no "indication that the
testimony of [the witnesses] would be either material or favorable to the
appellants," 7 ' but also defendants had not even shown that the govern-
ment actually had deported the witnesses.' 7

2 Finally, it was improbable
that the missing witnesses would come forward to confess that they and
not defendants had committed the acts with which defendants were
charged.'

7'

The requirement that defendant pay the cost of transporting his wit-
nesses from penitentiaries where they are located is not necessarily a vio-

163. United States v. Mills, 760 F.2d 1116 (11th Cir. 1985) is not discussed in this
Article.

164. 753 F.2d 984 (11th Cir. 1985).
165. Id. at 987.
166. Id. at 986.
167. Id. at 987.
168. Id.
169. 709 F.2d 1383 (11th Cir. 1983).
170. 753 F.2d at 987 (citing Schaefer, 709 F.2d at 1386).
171. 753 F.2d at 987.
172. Id.
173. Id.
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lation of defendant's sixth amendment right to compulsory process. In
United States v. Garmany,'74 defendant, who had been a prisoner at sev-
eral federal prisons, was charged with introducing drugs into those pris-
ons.1 75 The trial court required defendant to pay for the transportation
from their respective prisons of witnesses that defendant wanted to call
in his defense. The court told defendant that the presence of nine wit-
nesses from four federal prisons would cost him approximately $10,000.176

After his conviction, defendant claimed that due to limited funds, he was
forced to exclude several witnesses that he claimed were essential. 77 De-
fendant, however, had never claimed to be indigent, had not raised the
contention that the costs of bringing his witnesses were excessive, and
had presented no indication of the content of the testimony of any absent
witnesses. The Eleventh Circuit, therefore, found no deprivation of the
right to compulsory process.1 7 8

V. THE SIXTH AMENDMENT RIGHT TO CROSS-EXAMINATION

An accused's right to cross-examine the government's witnesses against
him derives from the confrontation clause of the sixth amendment. The
Eleventh Circuit addressed this right in several cases in 1985. In United
States v. Rouco,17 the court dealt with the conviction of defendant for
murdering a special agent of the Bureau of Alcohol, Tobacco, and Fire-
arms. Defendant was charged with other counts of firearm and drug of-
fenses as well.1s0 During the trial, the deceased agent's supervisor testified
to a statement made by the deceased about the origin of some cocaine he
had received. s'1 The trial court received the testimony over defendant's
hearsay objection.' s3 In addition to contesting the admission of the de-
ceased agent's statements as hearsay, defendant contended that introduc-
tion of the statements was a violation of his sixth amendment right of
confrontation.1 3 The court rejected this contention, pointing out that a
defendant may waive his right to confront witnesses, and defendant
waived his right to cross-examine the deceased agent by killing him.1 6

4

174. 762 F.2d 929 (11th Cir. 1985).
175. Id. at 932-33.
176. Id. at 933.
177. Id.
178. Id. at 934.
179. 765 F.2d 983 (11th Cir. 1985).
180. Id. at 987.
181. Id. at 993-94.
182. Id. at 994. The treatment of the hearsay objection is discussed in the portion of this

Article that addresses the rulings on hearsay.
183. Id. at 995.
184. The court in Rouco stated:

1986] 1395



MERCER LAW REVIEW

In Busby v. Holt,'" a divided Eleventh Circuit affirmed a district
court's denial of a petition for issuance of a writ of habeas corpus even
though defendant in a state murder trial had been denied the right of
cross-examination.'" In Busby, a woman was charged with murdering her
husband. The prosecution introduced witnesses who had heard the de-
fendant threaten her husband's life and offer to pay others money to
murder her husband. 87 Over defendant's objections, the trial court al-
lowed the prosecutor to call as a witness another person who was under
indictment for the same murder.'" As defendant predicted, the witness,
Cross, exercised his fifth amendment right and refused to testify, thereby
effectively denying defendant the opportunity of cross-examining the wit-
ness.189 Defendant contended that while defendant was in the bathroom,
she heard a gunshot. Lewis, another coindictee whom the prosecution did
not call to the stand, appeared with a gun in his hand and told her not to
come out of the bathroom.'" Finding that the questioning of Cross would
have been cumulative of evidence already admitted, the court of appeals
found that any error in permitting the prosecutor to call the coindictee
was "harmless beyond a reasonable doubt."''

In United States v. Darwin,'92 the Eleventh Circuit upheld the power
of the trial court to limit cross-examination absent an abuse of discre-
tion.198 The confrontation clause-related issue in Darwin concerned the
restriction of an accused drug trafficker's right to cross-examine a govern-
ment witness.'" On direct examination, the government witness had ad-
mitted that he was a convicted felon and that he had sold and used

In this case, Rouco waived his right to cross-examine Benitez by killing him.
"The Sixth Amendment does not stand as a shield to protect the accused from his
own misconduct or chicanery." United States v. Carlson, 547 F.2d at 1359. We
have previously stated that:

The law simply cannot countenance a defendant deriving benefits from
murdering the chief witness against him. To permit such subversion of a
criminal prosecution "would be contrary to public policy, common sense,
and the underlying purpose of the confrontation clause,". . . and make a
mockery of the system of justice that the right was designed to protect.

765 F.2d at 995 (citations omitted).
185. 771 F.2d 1461 (11th Cir. 1985).
186. Id. at 1469-70.
187. Id. at 1463-64.
188. Id. at 1464.
189. Id. at 1465-66.
190. Id. at 1464.
191. Id. at 1470 (citing Chapman v. California, 386 U.S. 18, 24 (1967)).
192. 757 F.2d 1193 (11th Cir. 1985).
193. Id. at 1202.
194. Id.
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drugs."' s The court permitted the defense to attack the witness's credibil-
ity on cross-examination by inquiring into the witness's "past and present
financial situation, prior convictions and illegal acts, and the reasons for
and times when he sold marijuana."' " While the court permitted defense
counsel to inquire whether the government witness had filed income tax
returns, it would not permit inquiry into the content of the returns on
relevance grounds."97

In addition, the court permitted defense counsel to prove bias of the
government witness through cross-examination regarding any preferential
treatment the witness may have received from the government. After the
witness denied previous contact with the government, the court told de-
fendant that unless he could proffer some evidence regarding the 'protec-
tive cloak' it would not permit further inquiry."98

VI. FEDERAL RULE OF EVIDENCE 606: COMMUNICATIONS WITH JURORS

Federal Rule of Evidence 606 governs communications with jurors and
inquiry into the reasons for their verdict.'" In late 1984 through 1985, the
Eleventh Circuit had several occasions to address this area of the evi-
dence code.

In United States v. Watchmaker,00 fourteen members of a motorcycle
gang were on trial for violation of and conspiracy to violate the Racketeer
Influenced and Corrupt Organizations Act.20' After the jury began its de-
liberations, one of the jurors requested a private discussion with the judge
regarding that juror's need to be dismissed.202 The court called the jury to
the courtroom to determine whether the juror had a private medical
problem that he was embarrassed to announce in front of everyone. Upon
discovering that the problem was not medical, the court refused to meet
privately with the juror, and sent the jury back to deliberate. The next
day, the court learned that the juror again had requested a private meet-
ing "because of personal reasons for being excused from jury duty." 03

The court reconvened the jury and asked if any juror desired to meet
with him privately. When one juror raised her hand, the court asked the
jury to cease deliberations and, over defendants' objections, met with that

195, Id.
196. Id.
197. Id.
198. Id.
199. FED, R. EVID. 606.
200. 761 F.2d 1459 (11th Cir. 1985).
201. 18 U.S.C. §§ 1961-1968 (1982). Defendants were specifically charged with violation

of §§ 1962(c) and (d). 761 F.2d at 1463.
202. 761 F.2d at 1464.
203. Id.
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juror in his chambers. The court recorded the meeting between the judge
and the juror and later provided the transcript to all parties.2 4 The juror
asked to be excused because she feared retaliation from defendants or
defendants' friends and stated that other jurors had also expressed
fears.'0 The court then sent the juror back and told her to try to reach a
verdict.'0

6

Defendants objected to the court's instructions to the juror to attempt
to reach a verdict, to the court's failure to hold a hearing on juror bias
when it learned of the jurors' fear of retaliation, and to the exclusion of
defendants and their attorneys from the judge's meeting with the juror27
The Eleventh Circuit dismissed the first contentions, finding that the lan-
guage used by the judge was moderate and meant only to assist an indi-
vidual juror with personal problems.208 Regarding defendant's second
contention, the court found no abuse of discretion in failing to investigate
the jurors' fears since there was no evidence that the jury had been sub-
jected to influence from outside sources.2

0 Finally, the court found that
any error in the ex parte conference between the judge and the juror was
harmless, not only because of the care taken by the judge in framing his
comments to the juror, but also because transcripts had been provided to
defendants and the court had entertained objections to the meeting in the
form of post-judgment motions.210 Citing to a concurring opinion by Jus-
tice Stevens in United States v. Gagnon, 1

1 the court reasoned that "a
defendant has a due process right to be present at a proceeding only
when 'his presence has a relation, reasonably substantial, to the fulness
[sic] of his opportunity to defend against a charge.' "1212

In United States v. Perkins, 21 on the other hand, the Eleventh Circuit
reversed defendant's conviction because a juror withheld information
during voir dire and then injected extensive evidence into the jury's delib-
eration. During the voir dire in Perkins, attorneys asked all of the pro-
spective jurors whether they knew defendant. In addition, the court asked
the jurors whether they had ever been a defendant or witness in a civil
lawsuit.21" The juror in question denied knowing defendant and having
been a defendant and witness in prior suits. During deliberations, the ju-

204. Id.
205. Id. at 1465.
206. Id.
207. Id.
208. Id.
209. Id. at 1465-66.
210. Id. at 1466.
211. 105 S. Ct. 1482, 1484 (1985) (Stevens, J., concurring).
212. 761 F.2d at 1466 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105-06 (1934)).
213. 748 F.2d 1519 (11th Cir. 1984).
214. Id. at 1529.
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ror in question was strongly committed to a guilty verdict and mentioned
information about defendant whom he claimed to know. ' After the jury
rendered the guilty verdict, several of the jurors called the defense attor-
ney to say that they had been pressured to vote for conviction, and that
the juror in question had offered extrinsic evidence during the jury's de-
liberations. The court's inquiry revealed that not only had the juror in
question sat on a committee with defendant, but that the juror had been
a defendant in one civil lawsuit and a witness in another.2" The Eleventh
Circuit found that the accused's right to a trial by an impartial jury, guar-
anteed under the sixth amendment to the United States Constitution,
had been violated and reversed the conviction.'07

The court in the 1984 case of McDonough Power Equipment, Inc. v.
Greenwood2 1 set out the standard that to obtain a new trial, a party first
must demonstrate that a juror failed to answer honestly a material ques-
tion on voir dire. Second, the party must show that the correct response
would have provided a valid basis for a challenge."* Applying this stan-
dard, the Eleventh Circuit in Perkins, had no difficulty finding that the
juror had consciously lied, and the correct answer to those questions
would have sustained a challenge for cause based on the bias of that ju-
ror.22 0 The Eleventh Circuit then determined that the trial court had
demonstrated a "manifest abuse of discretion" in denying defendant's
motion for new trial.22' Furthermore, the Eleventh Circuit held that the
juror's introduction of extrinsic evidence during jury deliberations regard-
ing his knowledge of defendant and of where a certain person lived (that
person's address being relevant to the trial) might have permitted the
juror to question defendant's credibility and, therefore, was prejudicial. 222

VII. FEDERAL RULE OF EVIDENCE 607: IMPEACHMENT

Federal Rule of Evidence 607 permits any party to attack the credibil-
ity of a witness.2 The court's decision in United States v. Country-

215. Id. at 1530.
216. It is difficult to read the cited portions of the transcript (748 F.2d at 1530-31) of the

judge's questioning of the juror in question without arriving at the conclusion that the juror
deliberately withheld this information and continued to dissemble even after the verdict
until confronted with the evidence of his falsehoods.

217. Id. at 1534.
218. 464 U.S. 548 (1984).
219. Id. at 556.
220. 748 F.2d at 1531-33.
221. Id. at 1533.
222. Id. at 1534.
223. FED. R. EVID. 607.
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man " concerned a defendant charged with possession with intent to dis-
tribute cocaine, distribution of cocaine, and conspiracy to possess with
intent to distribute cocaine. In its case-in-chief, the government elicited
from two of its witnesses that they had pled guilty to charges of posses-
sion with intent to distribute and distribution of cocaine.'" The two wit-
nesses had been coconspirators with defendant. The court of appeals
brushed aside defendant's contention that the trial court's decision was
error, explaining that it was "permissible for the government to disclose
guilty pleas of coconspirator government witnesses in order to blunt the
impact of expected attacks on the witnesses' credibility."""

While it is permissible to impeach one's own witness by exploring that
witness' reason for testifying, it is not permissible to argue during closing
argument, as the government tried in Countryman, that the government
witnesses' guilty plea is an indication of defendant's guilt.2 7 The court
said, however, that since "[t]he trial judge promptly put a stop to that
before it had reached fulfillment, and immediately instructed the jury not
to consider the plea as any proof of defendant's guilt,"2 2 8 any prejudice
that might have resulted was cured.2

VIII. FEDERAL RULE OF EVIDENCE 608(a)

"The credibility of a witness may be attacked or supported by evidence
in the form of opinion or reputation, but ... Evidence of truthful char-
acter is admissible only after the character of the witness for truthfulness
has been attacked . . . . ,3 In United States v. Hilton,"13 the Eleventh
Circuit reversed the trial court in part because it had permitted evidence
in support of a witness' credibility when there was no prior attack on that
credibility. Hilton concerned a charge of conspiring to import cocaine.
Defendants allegedly had smuggled cocaine from the Bahamas to Florida
by aircraft. Their main defense was that they did not know that cocaine
was on the plane. 23 ' The government relied on the testimony of two code-
fendants and one uncharged accomplice to prove defendants' knowledge
that cocaine was in the aircraft.233 The government introduced into evi-
dence the plea bargain agreements of two of the witnesses which provided

224. 758 F.2d 574 (11th Cir. 1985).
225. Id.
226. Id.
227. Id. at 578.
228. Id.
229. Id.
230. FED. R. EVID. 608(a).

231. 772 F.2d 783 (11th Cir. 1985).
232. Id. at 785.
233., Id.
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that the witnesses agreed to testify truthfully, and also stated that the
witnesses agreed to take polygraph examinations. The third witness testi-
fied on direct examination that he had agreed to take a polygraph exami-
nation. To bolster the credibility of its witnesses, the government used
the plea bargain agreement and referred to the witnesses' willingness to
take a polygraph examination.28' The Eleventh Circuit held that the plea
bargain agreement should not have been introduced, at least until the
credibility of the witnesses was attacked. 35 Only if the credibility of the
witness is attacked on cross-examination should the witnesses' promise to
testify truthfully be shown on redirect.2-3 Of course, evidence of a wit-
ness's willingness to submit to a polygraph examination is inadmissible.28

IX. FEDERAL RULE OF EVIDENCE 608(b)

Counsel, on cross-examination, may inquire into specific instances of a
witness' conduct as they relate to his character for truthfulness or un-
truthfulness. Counsel may not, however, prove the specific instances by
extrinsic evidence.2 8 The Eleventh Circuit heard five cases concerning
Federal Rule of Evidence 608(b) in 1985. The court's decision in Darwin,
treated elsewhere in this Article, concerned a conspiracy to import mari-
juana. In Darwin, the court permitted defendant to extensively cross-ex-
amine the government's main witness.2 3

9 In addition, however, defendant
wanted to call other witnesses to testify to the extent of the protection
and treatment that was given by the government to its main witness. This
included testimony that the government allowed its main witness to vio-
late the law. The Eleventh Circuit affirmed the trial court's refusal to
permit defendant to call these witnesses, citing Federal Rule of Evidence
608(b).

2 4 0

Defendant in United States v. DiMatteo,1'" elected not to call a wit-
ness to the stand because the trial court ruled that the government would
be permitted to attack that witness' credibility by introducing extrinsic
evidence. The Eleventh Circuit concluded that defendant's refusal to call
the witness effectively foreclosed that court's ability to review the district
court's ruling regarding the use of extrinsic evidence in impeachment. 42

234. Id.
235. Id. at 787.
236. Id.
237. Id. at 785.
238. FED. R. EviD. 608(b).
239. 757 F.2d at 1202.
240. Id. at 1204 (citing FED. R. EviD. 608(b)).
241. 759 F.2d 831 (11th Cir. 1985).
242. Id. at 833.
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In Luce v. United States,4 3 the United States Supreme Court held that
when a defendant has declined to take the stand based on a trial court's
ruling that would have permitted impeachment of that defendant by
prior conviction, the defendant is precluded from raising and preserving
for review, a claim of improper impeachment.2,4

In United States v. Smalley,2"4 the Eleventh Circuit upheld the gov-
ernment's use of specific instances of conduct to attack defendant's credi-
bility.2 46 Smalley concerned the prosecution of an Alabama sheriff for ex-
tortion, conspiracy to commit extortion, and filing false income tax
returns. The Alabama sheriff was accused of extorting funds from boot-
leggers to protect them in his dry county.2'7 Defendant claimed "during
opening statement, direct testimony and closing argument-that he was a
'good' sheriff who enforced the laws as well as he could and did not take
bribes."' s"4 The prosecution had tapes of defendant's conversations with a
county resident who had agreed to work undercover for the government.
During these conversations, the government's operative told the sheriff
that he wanted to conduct gambling, bootlegging, and prostitution opera-
tions in the county. While the trial court, consistent with rule 608(b), did
not admit into evidence either the transcripts of these conversations or
the tapes themselves, it did permit the government to cross-examine de-
fendant about the substance of the conversations .24 The court of appeals
upheld the government's use of the conversations as "specific instances of
conduct"'20 to attack defendant's credibility on cross-examination. Ac-
cordingly, the Eleventh Circuit held that the trial court properly refused
to admit any extrinsic evidence of the specific instances of conduct. 51

The court's decision in United States v. Dorman,'5 concerned a federal
prosecution for extortion in which the husband was the main witness for
the prosecution and the wife the main witness for the defense. The wife
denied at trial that her husband previously had threatened her regarding
her grand jury testimony. Defendant sought to introduce testimony of a
deputy sheriff to contradict the wife but the trial court refused to permit
the deputy sheriff's testimony as extrinsic evidence of specific instances

243. 105 S. Ct. 460 (1984).
244. Id. at 464. "To raise and preserve for review the claim of improper impeachment

with a prior conviction, a defendant must testify." Id.
245. 754 F.2d 944 (11th Cir. 1985).
246. Id. at 951.
247. Id. at 946.
248. Id. at 951.
249. Id. at 950.
250. FED. R. EvW. 608(b).
251. Extrinsic evidence would have been the tapes, transcripts of the tapes, or testimony

of the government's undercover operative. 754 F.2d at 950-51.
252. 752 F.2d 595 (11th Cir. 1985).
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of conduct.55 3

Finally, in United States v. Allen,'" the Eleventh Circuit affirmed a
trial court's limitation of cross-examination of a government witness in a
prosecution for violation of federal firearms regulations. The defense at-
torney in Allen wanted to cross-examine the government witness about
that witness' relationship with his ward. The Georgia Bureau of Investi-
gation dismissed the government witness because of the witness' intimate
relationship with his ward.25 The Eleventh Circuit affirmed the trial
court's refusal to permit cross-examination in this area because it did not
relate to the witness' capacity for truthfulness.'"

X. FEDERAL RuLE OF EVIDENCE 609: IMPEACHMENT BY CONVICTION

In 1985, the Eleventh Circuit addressed the issue of impeachment by a
prior conviction in three cases. In United States v. Preston,"' the former
Fifth Circuit held that before a prior conviction may be admitted for im-
peachment, the court must make an on-the-record determination that
probative value outweighs the prejudicial value of the conviction.2" Cit-
ing both Federal Rule of Evidence 609(a) and Preston, defendants in
Watchmaker objected to the prosecutor asking defendant on cross-exami-
nation if defendant had ever been convicted of an offense involving
methaqualone (quaaludes). On direct examination, one of the defendants
"had equivocated in a self-serving manner concerning his involvement
with the sale of drugs and the drug-trafficking schemes of the Out-
laws. '259 The government argued that this testimony left the impression
that defendant was unfamiliar with the world of drug-trafficking, so the
evidence of an earlier conviction would counter the false impression.20

The Eleventh Circuit agreed with the government and affirmed the trial
court's determination that the question regarding the conviction was not
coming in for impeachment under rule 609, but rather was coming in to
contradict the direct examination of a defendant.261 In support of its deci-
sion, the Eleventh Circuit cited United States v. Opager 62 for the pro-
position that evidence offered to contradict direct testimony is not sub-

253. Id.
254. 772 F.2d 1555 (11th Cir. 1985).
255. Id. at 1557.
256. Id.
257. 608 F.2d 626 (5th Cir. 1979), cert. denied, 446 U.S. 940 (1980).
258. 608 F.2d at 639.
259. 761 F.2d at 1474.
260. Id.
261. Id.
262. 589 F.2d 799 (5th Cir. 1979).
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ject to the restrictions of rule 608(a).2'
In United States v. Wolfe, * the Eleventh Circuit again addressed rule

609. Defendant, charged with conspiracy to possess cocaine with intent to
distribute, elected not to take the stand or present any evidence in his
defense. The government sought to introduce evidence of defendant's
prior conviction for conspiracy to smuggle marijuana.' s The trial court
denied defendant's motion in limine to exclude the evidence and allowed
the government to use it as impeachment evidence or as evidence to rebut
a claim of entrapment. The Eleventh Circuit held that defendant's elec-
tion not to take the stand precluded any appeal from the trial court's
denial of defendant's motion in limine." 6 "A defendant must testify or
present witnesses whose credibility would have formed the basis of an
evidentiary objection in order to raise and preserve this issue for appel-
late review. "267

Wilson v. Attaway2" was a consolidation of three civil rights cases in
which plaintiffs claimed they were arrested unconstitutionally and ex-
posed to unconstitutional conditions in a county jail. After testifying on
direct examination that civil rights protests he had participated in had
been nonviolent, one defendant was then cross-examined about a prior
guilty plea to simple battery. The Eleventh Circuit found no merit to de-
fendant's contention that the proper way to impeach a witness was to use
a certified copy of the conviction. Federal Rule of Evidence 609(a) does
not require a certified copy of the conviction "if evidence of the convic-
tion is elicited during cross-examination.' "  The Eleventh Circuit also
dismissed defendant's contention that he had been rehabilitated and
therefore rule 609(c) prohibited use of his prior conviction to impeach
him. In support of this decision, the court cited Georgia cases that had
permitted first offender convictions to be used to impeach witnesses. 70

The Eleventh Circuit did not even address the state's inquiry into de-
fendant's plea to simple battery. This is somewhat troubling since rule
609 permits only crimes punishable by death or imprisonment in excess

263. 761 F.2d at 1474.
264. 766 F.2d 1525 (11th Cir. 1985).
265. Id. at 1526. While the court refers to the prior conviction as having occurred over

ten years before the trial, the court did not mention the sentence, so it is not known
whether defendant's release was within the ten year period addressed by rule 609.

266. Id.
267. Id. at 1526-27.
268. 757 F.2d 1227 (11th Cir. 1985).
269. Id. at 1244 (citing United States v. Scott, 592 F.2d 1139, 1142-43 (10th Cir. 1979);

United States v. Knight, 607 F.2d 1172, 1176-77 (5th Cir. 1979); United States v. Tumblin,
551 F.2d 1001, 1004 (5th Cir. 1977)).

270. 766 F.2d at 1244 (citing Dominy v. Mays, 150 Ga. App. 187, 257 S.E.2d 317 (1979);
Johnson v. GMC, 144 Ga. App. 305, 241 S.E.2d 30 (1977), cert. denied, 437 U.S. 905 (1978)).
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of one year, or crimes involving dishonesty or false statement to be used
to impeach, and the punishment for simple battery in Georgia does not
exceed one year.2 7 1

XI. FEDERAL RULE OF EVIDENCE 613: IMPEACHMENT BY PRIOR

STATEMENT

The court's decision in Wilmington Trust Co. v. Manufacturer's Life
Insurance Co 272 concerned a suit by beneficiaries of a life insurance pol-
icy against an insurance company to recover the proceeds of that policy.
The insurance company sought rescission based on the suicide of the in-
sured, and on the insured's false answer to what it claimed was a material
question concerning his aviation activity.272 Defendant's chief witness re-
garding the insured's state of mind testified that the insured had dis-
cussed suicide on various occasions, including a hunting trip in October
1975. On rebuttal, plaintiff called a witness to testify that the insurance
company's chief witness previously had admitted to having been in a vio-
lent argument with the insured during the October 1975 hunting trip.2 7 4

Defendant claimed that the admission of this testimony was error be-
cause it was hearsay and no predicate had been laid for this impeachment
by extrinsic evidence.275 The Eleventh Circuit noted that Federal Rule of
Evidence 613(b) provides that a witness must be provided an opportunity
to explain or deny his prior statements, but the rule does not specify any
time for that requirement. 27 The court, therefore, found no error in the
trial court's decision to allow plaintiff's rebuttal evidence since defendant
could have requested surrebuttal or a reopening of its case to permit its
chief witness to explain the conversation.2 7

7 The decision did not address
the absence of the foundation requirement under rule 613(b) that some-
thing said at trial be inconsistent with a previous statement. Based on the
facts as presented in the instant case, the Eleventh Circuit's decision
would rest more strongly on reasoning that the rebuttal testimony was
coming in to show bias on the part of defendant's chief witness rather
than a prior inconsistent statement under rule 613(b).

271. O.C.G.A. § 16-5-23 (Michie 1984); O.C.G.A. § 17-10-3 (Michie 1982 & Supp. 1985).

272. 749 F.2d 694 (11th Cir. 1985).

273. Id. at 695.

274. Id. at 699.

275. Id.

276. Id.

277. Id.
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XII. FEDERAL RULE OF EVIDENCE 701: OPINION TESTIMONY BY LAY
WITNESSES

If a witness is not testifying as an expert, testimony in the form of
opinions or inferences must be rationally based on the perception of the
witness and helpful to a clear understanding of the testimony or determi-
nation of a material fact.'" In 1985, the Eleventh Circuit addressed the
issue of opinions by lay witnesses in Dallis279 Dallis concerned a suit by a
widower against an insurance company to recover the cost of treating his
wife's cancer at a Bahamian clinic that used a method of treatment not
approved by the United States government nor ever proven effective. De-
fendant Aetna refused to pay under a group health policy since the policy
excluded reimbursement for treatment that was not necessary or was un-
reasonable. Aetna refused to pay the claims for $11,000 on the grounds
that the treatment at the Bahamian clinic had not been accepted as es-
sential to the treatment of cancer.2

0 Over defense counsel's objections,
the trial court permitted several of plaintiff's witnesses to testify that
they had been treated for cancer at the clinic, were now in good health,
and in their opinion the clinic's treatment had helped to improve their
condition. The Eleventh Circuit first cited Scheib v. Williams-McWil-
liams Co.' for the proposition that absent clear abuse, a court of appeals
would not disturb the trial judge's exercise of discretion in admitting lay
witness opinion under rule 701.28 In the instant case, the lay witness tes-
timony addressed the issue of whether the Bahamian treatment was a
necessary treatment for cancer, and the witnesses' testimony was ration-
ally based on their own perceptions. Since each witness was only testify-
ing to the improvement of his own condition rather than treatment of
cancer in general, the Eleventh Circuit affirmed the trial court's ruling to
permit this testimony by the lay witnesses."s

XIII. FEDERAL RULE OF EVIDENCE 702: TESTIMONY BY ExPERTS

"If scientific, technical or other specialized knowledge would assist the
trier of fact to understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experience, training, or
education, may testify thereto in the form of an opinion or otherwise."'"

278. FaD. R EVID. 701.
279. 768 F.2d 1303 (11th Cir. 1985).
280. Id. at 1305.
281. 628 F.2d 509 (5th Cir. 1980).
282. Id. at 511.
283. 768 F.2d at 1306-07.
284. FED. R EviD. 702.
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A. Criminal Cases

In Delaware v. Fensterer4m1 the Supreme Court reviewed Delaware's re-
versal of a conviction of a man accused of killing his fiancee by strangling
her with a cat leash. To prove that the cat leash was the murder weapon,
the state sought to prove that two hairs found on the leash were similar
to the fiancee's hair, and that one of those hairs had been forcibly re-
moved. The state's expert testified that while there are three methods of
determining that a hair has been forcibly removed, he did not recall
which of the three methods he had used.'" The defense expert agreed
that the hair found on the leash and the victim's hair were similar. The
defense expert also recalled a conversation with the state's expert during
which the state's expert had specified which of the three theories he be-
lieved had been used to forcibly remove the victim's hair. The defense
expert then challenged the state expert's opinion.2 81 Defendant was con-
victed, but the Delaware Supreme Court reversed, holding that defendant
had been deprived of his constitutional rights under the Sixth Amend-
ment confrontation clause. The court noted that,"the primary interest
secured under the clause was the right of cross examination ' 8 and in
order for the state's expert to be properly cross-examined, it was neces-
sary "that he commit himself to the basis of his opinion.' 2

6 The United
States Supreme Court held that the confrontation clause does not guar-
antee that every government witness must have perfect recall, but only
guarantees the right to confront and cross-examine government wit-
nesses.2 " The Court found "that the expert's inability to recall the basis
for his opinion went to the weight of the evidence, not its admissibil-
ity. 291 Accordingly, the Supreme Court reversed the Delaware Supreme
Court's decision.

The court's decision in United States v. Silverman292 concerned a law-
yer convicted of corruptly endeavoring to influence, obstruct, and impede
the administration of justice. Defendant had allegedly attempted to ex-
tort money from his client by offering to fix his criminal case for
$25,000.23 During cross-examination of defendant, the prosecution was
permitted to ask the following question: "Now, you don't dispute the
fact that if you deliberately misled the Munoz family concerning the re-

285. 106 S. Ct. 292 (1985).
286. Id. at 293.
287. Id.
288. Id.
289. Id.
290. Id. at 296.
291. Id.
292. 745 F.2d 1386 (11th Cir. 1984).
293. Id. at 1390.
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suits that might happen to them if they pled guilty rather than going to
trial, that that would constitute a very serious interference with the ad-
ministration of justice."" Defendant contended that the question was
one both of law and of the ultimate issue in the case and, therefore,
should have been left to the judge and the jury, respectively. The Elev-
enth Circuit affirmed defendant's conviction, stating that the effect of de-
fendant's conduct on the administration of justice could be proven by ex-
pert opinion. Defendant, an experienced lawyer, was himself an expert
and Federal Rule of Evidence 704 permits opinion of the ultimate
issue.295

In United States v. Hilton2
9

6 the government attempted to bolster its
own witnesses' credibility by introducing plea agreements in which the
witnesses had not only promised to testify truthfully but also had agreed
to take polygraph exams. Because the results of polygraph tests were
inadmissible, the Eleventh Circuit held that evidence of a witnesses' will-
ingness to submit to polygraph examination was also inadmissible.2 7

In United States v. Dyer,2 " defendants appealed from a criminal con-
viction of conspiracy to possess with intent to distribute cocaine, featured
'dueling' psychiatrists. The sole defense of one defendant was that he was
insane at the time of the crime. Defendant's psychiatric expert, Dr. Gut-
man, testified that defendant was not able to appreciate the wrongfulness
of his conduct or to conform his conduct to the requirements of law.2
During defendant's cross-examination of the government's rebuttal wit-
ness, Dr. Kirkland, the defense attempted to admit into evidence a letter
of yet another psychiatrist whom the government's psychiatrist testified
he had relied upon. The government successfully objected to admission of
the letter since it discussed a prior incident concerning defendant and not
the crime for which he was charged in the instant case.800 The trial court
and later the Eleventh Circuit distinguished between the government ex-
pert's reliance on factual data in the previous psychiatrist's diagnosis and
his reliance on the previous psychiatrist's opinion. The Eleventh Circuit
held that the previous psychiatrist's opinion was admissible only for the
purpose of impeaching the government psychiatrist's testimony and not
as a separate opinion in support of defendants insanity plea.3 0

' On an-
other point, a tape of defendant's conversation was introduced in evi-

294. Id. at 1400.
295. Id.
296. 772 F.2d 783 (11th Cir. 1985) (discussed elsewhere in this Article under rule 608).
297. Id. at 785.
298. 752 F.2d 591 (11th Cir. 1985).
299. Id. at 592.
300. Id.
301. Id. at 593.
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dence, wherein defendant misstated the law of conspiracy. But as no one
testified that defendant's statement of the law of conspiracy was incor-
rect, defendant was later foreclosed from asking Dr. Gutman, whether an
incorrect statement of the law of conspiracy would reflect defendant's
ability or consciousness to distinguish right from wrong.302

On redirect of the government's expert, however, the trial court permit-
ted the prosecutor to elicit from the government psychiatrist that defend-
ant's statement about the law of conspiracy suggested that defendant
clearly understood the law and was prepared to break the law. 03 The
Eleventh Circuit distinguished this question from the previous question
put by defendant to his psychiatrist in that the previous question re-
quired a statement of whether defendant had correctly stated the law,
whereas the question put by the government to its psychiatrist dealt with
the effect of what was said by defendant not its legal correctness and,
therefore, was permitted.8 0 4

In Rouco, defendant appealed from his conviction of murdering a gov-
ernment agent. Defendant claimed that he acted in self defense out of a
belief that the government agent was really a Mafia hit man.'" Defend-
ant sought to introduce expert testimony that the procedures followed by
the agent were not correct police procedures, thereby supporting his claim
of self defense. The district court refused to admit defendant's expert tes-
timony.30 The Eleventh Circuit held that the trial court properly ex-
cluded this testimony as the professional standard for undercover arrests
was irrelevant to defendant's subjective intent, absent evidence that de-
fendant knew of the professional standard at the time of the arrest. 0 7

The Eleventh Circuit, also, agreed with the district court that an expert
on this point could add nothing beyond the understanding and experience
of an average citizen.0

" Finally, the court held that the opinion would
have misled the jury into believing that defendant's criminal responsibil-
ity for the agent's murder was contingent upon the agent's conforming to
a standard arrest procedure. 8" Stating that it was within the discretion of
the trial judge to exclude expert opinion evidence and that the trial
judge's discretion would not be set aside unless it was manifestly errone-
ous, the Eleventh Circuit found no error in the instant case. 0

302. Id. at 594.
303. Id.
304. Id.
305. 765 F.2d at 987.
306. Id. at 995.
307. Id. at 995-96.
308. Id. at 995.
309. Id.
310. Id. at 995-96.
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In Martin v. Wainwright""1 a Florida state court sentenced defendant
to death for first degree murder, kidnapping, armed robbery, and forcible
sexual battery. Defendant had sought a writ of habeas corpus on the
grounds that he had been deprived of additional mental health experts to
assist his defense.3 12 Defendant had been examined prior to trial by seven
mental health experts, including four psychiatrists, two psychologists, and
a neurologist, all of whom were either court appointed or recruited by the
defense. Defendant wanted another neuropsychologist to examine him for
organic brain damage and maintained that failure to appoint the addi-
tional neuropsychologist deprived him of that testimony and assistance
solely due to his indigency, thus denying him due process of law.31 The
Eleventh Circuit rejected defendant's contention, pointing out that seven
unbiased experts including one neuropsychologist had examined defend-
ant.3 14 Defendant was entitled to an impartial assessment of his mental
condition but not to a battery of experts. Due process also does not re-
quire the appointment of an expert who would reach a conclusion
favorable to the defendant. 1 Consequently, the Eleventh Circuit af-
firmed the district court's denial of defendant's petition for habeas
corpus316
In United States v. Roark,1 7 the Eleventh Circuit reversed defendant's

conviction on the basis that the trial court's refusal to admit testimony of
defendant's expert on the issue of whether defendant's statements and
confessions had been given involuntarilys'O was erroneous.8 19 Defendant,
head teller at a drive-in bank had given money to the driver of a car after
receiving a note demanding money and indicating that the driver had a
bomb. After extensive police questioning, defendant gave a confession
which was introduced in her trial against her.320 The court excluded de-
fendant's expert witness, a psychologist, who "would have testified that
[defendant] was extremely susceptible to suggestion and that someone
with her level of suggestibility could be 'suggested' into making up untrue
stories." 112 The psychiatrist would have testified that the small room and
the authoritative figures asking questions made it very possible that de-
fendant would have made up a story to please her questioners. He also

311. 770 F.2d 918 (11th Cir. 1985).
312. Id. at 921.
313. Id. at 933.
314. Id. at 934.
315. Id. at 935.
316. Id. at 939.
317. 753 F.2d 991 (11th Cir. 1985).
318. Id. at 994.
319. Id. at 996.
320. Id. at 992.
321. Id. at 994.
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would have testified that defendant's handwritten confession was a char-
acteristic of a highly suggestible personality.323 In reversing the trial
court, the Eleventh Circuit found that the psychiatrist's testimony would
have been highly relevant towards a fact in issue, the voluntariness of the
confession.32 The trier of fact had to decide what weight to give the con-
fession and the psychiatrist's testimony would have assisted the trier of
fact.32'

B. Civil Cases

In Hull v. Merck & Co.,3
2
1 plaintiff, a contractor's employee, brought a

negligence action against the operator of chemical plants. Plaintiff had
contracted leukemia after working on replacement wastelines at the
plants. Plaintiff had disregarded defendant's warnings, and had not used
the protective clothing provided by defendant.32 The jury returned a ver-
dict for the defendant.3 27 The trial court had excluded parts of plaintiff's
doctor's deposition which stated that plaintiff's disease was caused by ex-
posure to waste chemicals similar to those expelled by defendant's plant.
The Eleventh Circuit affirmed since the doctor's conclusion had been
based on two assumptions-plaintiff's toxic exposure was significant and
the exposure had caused the leukemia.31 The assumptions made by the
doctor rendered his opinion speculative and possibly irrelevant.32" Fur-
thermore, the trial court did not bar the doctor himself from testifying at
trial.830

In American Key Corp. v. Cole National Corp.,331 plaintiff appealed
from a civil antitrust suit. The trial court granted defendants' motion for
summary judgment because plaintiff did not present evidence of a mo-
nopoly. 32 The Eleventh Circuit affirmed the trial court, and held that in
an antitrust suit, "construction of a relevant economic market or a show-
ing of monopoly power in that market cannot, however, be based upon lay
opinion testimony. 333 Plaintiff had submitted the affidavit of an econo-
mist in an attempt to create a material issue of disputed fact with respect

322. Id.
323. Id.
324. Id. at 994-95.
325. 758 F.2d 1474 (11th Cir. 1985).
326. Id. at 1475.
327. Id. at 1476.
328. Id. at 1477.
329. Id.
330. Id. at 1477-78.
331. 762 F.2d 1569 (11th Cir. 1985).
332. Id. at 1572.
333. Id. at 1579.
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to the relevant market. The affidavit, however, was based solely on plain-
tiff's inadmissible lay testimony and the economist did not verify any of
the 'facts' that plaintiff had given him.83 4 The Eleventh Circuit, recogniz-
ing that an expert's opinion testimony does not have to be based on ad-
missible evidence, nevertheless found that Federal Rule of Evidence 703
required that the expert's opinion at least be based on facts or data rea-
sonably relied upon by experts in the field.38 5 Plaintiffs economist's affi-
davit failed to state that the economist would normally base his opinions
on the type of information furnished by plaintiff, and expressly stated
that the opinion was based on facts submitted by plaintiff."" Therefore,
the economist's opinion merely had been based on the opinion (versus
facts or data) of another.837

The Eleventh Circuit in Wilmington Trust Co. v. Manufacturers' Life
Insurance Co.3a held that rule 705 permitted plaintiff's experts to give
the reasons for their opinions about why an insured had not committed
suicide .3 3 The court of appeals held that the trial court properly admit-
ted the homicide testimony and affirmed the jury verdict for the insured
against the defendant-insurance company when a part of the company's
defense was that the insured had committed suicide.34

0

Finally, in Hill v. Seaboard Coast Line Railroad,31 black railroad em-
ployees brought an employment discrimination action alleging that they
had not been promoted to supervisory positions because of their race.
The trial judge refused to permit defendant's expert witness to testify
about an assessment method, not used by the defendant-employer, that
would show that those who had been promoted were more qualified than
plaintiffs. The Eleventh Circuit held that the trial judge did not abuse his
discretion in excluding that testimony.342 Under Federal Rule of Evidence
702, the testimony would not assist the trier of fact to understand the
evidence as to determine a fact in issue. 4 3

334. Id, at 1580.

335. Id.

336. Id.

337. Id.

338. 749 F.2d 694 (11th Cir. 1985).

339. Id. at 698.

340. ld. at 699.

341. 767 F.2d 771 (11th Cir. 1985).

342. Id. at 776.

343. Id. (citing FED. R EvID, 702).
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XIV. HEARSAY

A. Definition of Hearsay

As defined by Federal Rule of Evidence 801(c), 4 hearsay is an out of
court statement offered for the truth of the matter asserted. Statements
offered for other reasons (for example to show the state of mind of the
declarant) will, if otherwise relevant, not be excluded as hearsay.3 45

Merely stating, however, that testimony is not offered for the truth of the
matter asserted is insufficient to gain its admission. In United States v.
Willis,3 4

1 the Eleventh Circuit rejected just such an argument.
Willis was a cocaine smuggling case.3 47 On cross-examination, defend-

ant attempted to elicit an out-of-court statement he had made to the ar-
resting drug agent. Defendant considered this statement to be exculpa-
tory.3ss He argued that this was not hearsay because it was not offered to
prove the truth of the matter asserted, that mail was on a smuggler's
plane, but was offered only to show that defendant had no knowledge of
the plane's illicit cargo.3 s The court, however, held that knowledge of the
illicit cargo was "precisely the issue on which the statements clearly
would be offered for their truth, and therefore the issue on which the
remarks are unquestionably hearsay." 3 0

No other case decided this year by the Eleventh Circuit directly inter-
prets the definition of hearsay. s 's The court in Saintil, however, did per-
mit hearsay testimony in the sentencing phase of a trial. 32 The Eleventh
Circuit, citing United States v. Reme,353 held "[A] district judge may con-
sider almost any type of out-of-court information in fixing a sentence...
as long as the information considered is reliable and the defendant is af-
forded an opportunity to refute it .... Hearsay testimony may be taken

344. FED. R. Evm. 801(c). Hearsay. 'Hearsay' is a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the truth
of the matter asserted. Id.

345. See, e.g., Powell v. Merrimac Mut. Fire Ins. Co., 657 F.2d 26 (8th Cir. 1982).
346. 759 F.2d 1486 (11th Cir. 1985).
347. A more complete discussion of this case appears in the "Admission" section of this

Article.
348. 759 F.2d at 1501. The statement was "that he believed only mail was aboard the

plane .... ." Id
349. Perhaps appellant might have been more successful making a non-hearsay "state of

mind" offer.
350. 759 F.2d at 1501. See also FED. R EvID. 802.
351. But see Smith v. Universal Underwriters Ins. Co., 752 F.2d 1535 (11th Cir. 1985).

(The court allowed out-of-court statements that it said were not inadmissible hearsay, but
did not provide any explanation for this ruling.)

352. 753 F.2d 984 (11th Cir. 1985).
353. 738 F.2d 1156, 1167 (11th Cir. 1984).
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into account as long as it bears minimal indicia of reliability.",' The
court of appeals in Saintil found the testimony of an INS agent to be
reliable because the statements reported by the agent were made contem-
poraneously3" with the event and several others had made essentially the
same statement.356

B. Rule 801(d)(2): Party Admission

The drafters of the Federal Rules chose to define some statements that
would otherwise fit the definition of hearsay, as not being hearsay by defi-
nition. Among these statements is an admission by a party-opponent. A
statement is not hearsay if it is an admission by a party-opponent, offered
against the party, and is his own statement in either his individual or
representative capacity.35 7 The Eleventh Circuit considered several cases
in 1985 regarding nonhearsay admissions. The previously discussed case
of Willis, concerned a large cocaine smuggling arrest that occurred in
Montgomery, Alabama. A Piper Navajo Panther~s landed at the Mont-
gomery Airport and taxied to a dimly lit portion of the airfield. Subse-
quently, two airfield employees observed through the window of the air-
craft "large green duffie bags stuffed with hard, football-sized
packages."' 5 9 A narcotics officer was called and ultimately a search was
conducted.s" The officer found 800 pounds of cocaine with a street value
of approximately $230,000,000. se 2 A fairly complex series of events led in-
vestigators to a Howard Johnson's motel near the airport where defend-
ant Willis had rented several rooms. When Willis returned with a police
officer to the Howard Johnson's motel, he was asked if he knew three of
the other codefendants. He replied, "'Yes. I know them. They are my
friends. They are the ones I come up here with.' ,,ss

On appeal, Willis argued that this statement was not admissible under
Federal Rule of Evidence 801(d)(2)(E), statement of a coconspirator, as it
was not made during the course of nor in furtherance of the conspiracy. 3
The court ruled, however, that "this argument is irrelevant in view of the

354. Saintil, 753 F.2d at 990 (citing Reme, 738 F.2d at 1167).
355. This is similar to the rule 803(1) exception to hearsay. See FED. R. EVID. 803(1).
356. 753 F.2d at 990. The INS Agent also testified to having discovered physical evi-

dence such as "machetes, ropes and dried blood around the mast." This evidence was con-
sistent with the hearsay testimony offered at sentencing. Id.

357. FaD. R. EVID. 801(d)(2)(A).
358. 759 F.2d at 1491. This airplane is a special long range version of a Piper aircraft. Id.
359. Id. The employees were allegedly "cleaning the windshield" of the Piper aircraft

when they observed the large green duffle bags. Id,
360. Id.
361. Id. at 1493.
362. Id. (quoting the trial court record).
363. Id. at 1501.
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fact that the district judge properly allowed the statement to be intro-
duced as a non-hearsay admission by a party opponent."3" The court in
Willis cited Federal Rule of Evidence 801(d)(2)(A) in support of the dis-
trict judge's ruling.3 "e

Under Federal Rule of Evidence 801, a party may adopt an admis-
sion.3s In O'Donnell v. Georgia Osteopathic Hospital, Inc.," 7 the Elev-
enth Circuit considered both personal and adoptive admissions. The
court ruled that adoptive admissions of a party-opponent 3" required only
that the statement be against interest at the time of trial.",

Perhaps the most interesting of all these 'nonhearsay' admissions is an
adoptive admission by silence. Adoptive admissions by silence occur in
situations in which a reasonable person would deny a statement made in
their presence if the statement were not true.370 This year, the Eleventh
Circuit considered a case on point, United States v. Carter.371 In this
drug smuggling case, United States Customs officials in Miami tracked an
airplane as it made its way from the Bahamas to the United States. The
airplane landed on the west coast of Florida. The smugglers unloaded the
plane and scattered before a customs helicopter could arrive. 72 Immedi-
ately after off-loading the airplane, one of the defendants, Carter, called a
friend to pick him up near the airport and to provide transportation away
from the scene of the crime. The friend picked up Carter and two code-
fendants near the airport. During the course of the 'get-away,' Carter told
his friend of their smuggling activities.373 The two codefendants remained

364. Id. (citing FED. R. Evm. 801(d)(2)(A)).
365. 759 F.2d at 1501.
366. FED. R EVID. 801(d)(2)(B). "A statement of which he has manifested his adoption

or belief in its truth will not be considered hearsay." Id.
367. 748 F.2d 1543 (11th Cir. 1984).
368. Id. at 1548 n.6. More correctly an admission, FED. R. EvID. 801(d)(2)(A), and an

adopted admission, FED. R. Evm. 801(d)(2)(B).
369. See Georgia Osteopathic Hosp., Inc., 748 F.2d at 1548 n.6. The court distinguished

this admission from rule 804(b)(3), which required that a witness be unavailable and
A statement against interest .. . must be at the time of its making so far con-
trary to the declarant's pecuniary or proprietary interest, or so far tended to sub-
ject him to civil or criminal liability, or to render invalid a claim by him against
another, that a reasonable man in his position would not have made the statement
unless he believed it to be true.

Id. at 1548 n.6 (emphasis in original). Since, however, this was an admission rather than a
declaration or statement against interest, the availability of the party was not a relevant
factor for the court to consider. Nor was the requirement that the statement be known to be
against interest at the time it was made. Id.

370. See, e.g., United States v. Williams, 577 F.2d 188, 194-95 (2d Cir. 1978).
371. 760 F.2d 1568 (11th Cir. 1985).
372. Id. at 1571-72. The smugglers quickly blocked the runway with a horse trailer to

prevent a customs aircraft from landing. Id. at 1572.
373. Id. at 1571-72.
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silent, and the court found this to be an adoptive admission by silence
under rule 801(d)(2)(b), saying:

When a statement is offered as an adoptive admission, the primary in-
quiry is whether the statement was such that, under the circumstances
an innocent defendant would normally be induced to respond, and
whether there are sufficient foundational facts from which the jury could
infer that the defendant heard, understood, and acquiesced, in the
statement7 4

The Eleventh Circuit went on to hold that before allowing such adop-
tive admissions, the court must determine as a preliminary question
whether the two criteria mentioned above have been met.3 7

5 Appellants
argued that the trial court had made no express finding, and the appellate
court agreed. The Eleventh Circuit, however, felt that the record was suf-
ficient to show that the trial judge had been "very much concerned with
the nature of these statements and whether or not the appellants were in
a position to hear and understand ..

C. Coconspirator Admission

A statement is not hearsay if it is an admission by a party-opponent. A
statement is an admission by a party-opponent if it is offered against a
party and is a statement by a coconspirator of a party during the course
and in furtherance of the conspiracy.37 '7 This was an area of concern to
the Eleventh Circuit during the past year.37 It also is an area of major
concern to the United States Supreme Court. The court recently consid-
ered a very important case concerning coconspirator admissions and the
right of confrontation. 79

The United States Supreme Court recently decided an appeal from a
Third Circuit Court of Appeals decision in United States v. Inadi."O This
case concerned an alleged conspiracy to manufacture and distribute
methamphetamine. The government attempted to introduce out-of-court

374. Id. at 1579 (citing United States v. Sears, 663 F.2d 896 (9th Cir. 1981), cert. denied,
455 U.S. 1027 (1982)).

375. 760 F.2d at 1580.
376. Id. This is somewhat troubling and fails to provide much guidance or allow for early

appeal. The court, however, does say in a footnote that there was some evidence that the
two complaining defendants not only heard and understood the statements, but also that
they actually participated in the significant portion of the conversation. Id. at 1580 n.6.

377. FED. R. EVID. 801(d)(2)(E).
378. The court considered 20 cases concerning the rule in 1985.
379. Both rule 801(d)(2) and 803 are exceptions to the right of confrontation guaranteed

by the United States Constitution, Sixth Amendment, Confrontation Clause. (US. CONsT.
amend. VI).

380. 748 F.2d 812 (3d Cir. 1985).
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statements of a coconspirator and the defense objected on confrontation
clause grounds."' The government had subpoenaed a witness, who re-
fused to testify and stated that he would refuse to testify even if he were
held in contempt. Ultimately the witness failed to appear at trial, saying
that he had problems with his car, and the government made no further
effort to secure his attendance. It was questionable whether he would
have made a better prosecution or defense witness."s Apparently, neither
side really wanted to call the witness. The trial court allowed reference to
his out-of-court statements but the Third Circuit reversed, saying the
prosecution must produce a witness who will offer coconspirator testi-
mony, or in the alternative prove the witness's unavailability.3 8 The
Third Circuit held that the government had failed to meet even these
threshold requirements." 4

The United States Supreme Court reversed,"s holding that unavailabil-
ity-need not be shown for coconspirator testimony to be admissable. The
admissability of coconspirator testimony was held to further the confron-
tation clause "'truth determining process.' ,,386 The Eleventh Circuit's
coconspirator confrontation cases in 1985 were in accord with the ruling
in Inadi.3

67

Perhaps the most difficult area for admissibility of a coconspirator
statement is proving that a conspiracy existed. The Eleventh Circuit has
considered this problem in several cases during the past year. In United
States v. Carter,rn the court of appeals held that defendant's statements
may be used against him to show his participation in a conspiracy.", The
court said that under James, coconspirators' statements may be admitted
only if the trial court is satisfied that substantial independent evidence
has been presented that shows that a conspiracy existed between the de-
clarant and other defendants and that the statements were made during

381. Id. at 815. U.S. CONST. amend. VI. This clause provides, in pertinent part: "In all
criminal prosecutions, the accused shall enjoy the right.., to be confronted with the wit-
nesses against him." Id.

382. 748 F.2d at 819-20.
383. Id. at 818-19. Unavailability can be shown using the standards of FED R or Evm.

804(A). Id.
384. See Note, Reconciling the Conflict between the Co-conspirator Exemption from

the Hearsay Rule and the Confrontation Clause of the Sixth Amendment, 85 COLUM. L
REv. 1294 (1985) and Note, Federal Rule of Evidence 801(d)(2)(E) and the Confrontation
Clause: Closing the Window of Admissibility for Co-conspirator Hearsay, 53 FORDHAM L

REv. 1291 (1985).
385. United States v. Inadi, 106 S. Ct. 1121 (1986).
386. Id. at 4260 (quoting Dutton v. Evans, 400 U.S. 74, 89 (1970)).
387. United States v. Wolfe, 766 F.2d 1525 (11th Cir. 1985); United States v. Pepe, 747

F.2d 632 (11th Cir. 1984).
388. 760 F.2d 1568 (11th Cir. 1985).
389. Id. at 1580-81.
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the course of and in furtherance of the conspiracy.39 The Eleventh Cir-
cuit found, however, that "a defendant's own statements may constitute
independent evidence for the purpose of making a James determination
for that particular defendant." '1 The court went on to say that "[bly the
same reasoning we hold that the court may consider as part of the inde-
pendent evidence the adoptive admissions of the defendant against whom
the statements offered." 3

9
2

Other current cases this year have held that in proving the existence of
a conspiracy the government "need not prove that the defendant had
knowledge of all the details or phases of the conspiracy. Rather, it is
enough that the defendant knew the essential nature of the conspir-
acy. '"9 The court went on to say that "defendant's knowing participation
in the conspiracy may be established by proof of surrounding circum-
stances, such as acts committed by the defendant that furthered the pur-
pose of the conspiracy. ' '

34 In another case, United States v. Carrascal-
Olivera,3 "6 the court held that evidence that defendant was present at the
crime scene carrying a bag containing drug money and exhibited it to
drug agents was sufficient to show participation in the conspiracy.3" In
United States v. Lopez,"" the Eleventh Circuit said that fingerprints of
defendant and defendant's own statements could be used to show that
the conspiracy existed.3

9 The court went on to say that it would not over-
turn the decision of the trial court in a James hearing unless it is "clearly
erroneous." 3" Finally, the court held in two cases that even if the trial
court's ruling in a James hearing was incorrect, it might well find this
harmless error if there was sufficient other information to prove the guilt
of the accused.4"

XV. HEARSAY ExCEPTIONS

A. Rule 803(): Present Sense Impression

Federal Rule of Evidence 803 lists twenty-four exceptions to the hear-

390. Id. at 1580.
391. Id. (citing United States v. Zielie, 734 F.2d 1447, 1457 (11th Cir.), cert. denied, 105

S. Ct. 957 (1984)).
392. 760 F.2d at 1581.
393. United States v. Alvarez, 755 F.2d 830, 853 (1985).
394. Id. (citing United States v. Bain, 736 F.2d'1480, 1485 (11th Cir. 1984)).
395. 755 F.2d 1446 (11th Cir. 1985).
396. Id. at 1451.
397. 758 F.2d 1517 (11th Cir. 1985).
398. Id. at 1520-21.
399. Id. at 1520 (citing United States v. Perry, 624 F.2d 29, 30 (5th Cir. 1980)).
400. United States v. Weinstein, 762 F.2d 1522 (11th Cir. 1985); Watchmaker, 761 F.2d

1459.
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say rule.40 1 In each exception the presence of the declarant is immaterial.
These exceptions to the hearsay rule are admissible because there is
something about each that suggests a reliability not present in typical
hearsay statements. The first exception is rule 803(1) present sense im-
pression,"1 which is part of the traditional 'res gestae' exception to the
hearsay rule. Rule 803(1) is based upon the belief that a statement is
more likely to be accurate if it was made to another who had the opportu-
nity to contradict the statement at the time it was made. The statement
is also more likely to be accurate since the declarant does not have the
opportunity to reflect and to fabricate an untruthful statement. In one of
the rare cases this year in which the court rejected the government's posi-
tion, the Eleventh Circuit held, in United States v. Cruz,05 that an Alco-
hol, Tobacco, and Firearms supervisor's testimony about one of his
agent's statements was not admissible under the present sense impression
exception to the hearsay rule.' °4 The court further found that a drug
agent's statement to his partner apparently occurred days after the trans-
action in question, and, accordingly, his hearsay statements did not bear
an adequate indicia of reliability as they lacked consistency."°

B. Rule 803(6): Records of Regularly Conducted Activity'"

'Business records' are in practice rather easy to admit as an exception
to the hearsay rule as long as each requirement of this rule is tracked.
The ability to call a custodian of records expedites the admission of infor-
mation which would otherwise be difficult to offer. In an interesting case,
United States v. Parker,40 7 the Eleventh Circuit considered the admission

401. FED. R. EviD. 803.
402. Present sense impression is a statement describing or explaining an event or condi-

tion made while the declarant was perceiving the event or condition or immediately thereaf-
ter (if not hearsay). FED. R. EvID. 803(1).

403. 765 F.2d 1020 (11th Cir. 1985).
404. Id. at 1024.
405. Id. The court did not consider the admissibility of Benitez's statements under rule

803(24), the 'catch all' exception to the hearsay rule. This is especially troubling in light of
the court's ruling in Rouco, 765 F.2d 983, another case involving agent Benitez that is dis-
cussed in detail in the catch-all section.

406. The following is not excluded by rule 803(6), Records of Regularly Conducted
Activity: memorandum, reports, records, or data compilation in any form, of acts, events,
conditions, opinions or diagnoses made at or near the time by, or from information trans-
mitted by, a person with knowledge, if kept in the course of a regularly conducted business
activity and if it were the regular practice of that business activity, as shown by the testi-
mony of the custodian or other qualified witness, unless the source of information or the
method or circumstances of preparation indicate lack of trustworthiness. The term 'busi-
ness' as used in this exception includes business, institution, association, profession, occupa-
tion, and calling of every kind, whether or not conducted for profit. FED. R EviD. 803(6).

407. 749 F.2d 628 (11th Cir. 1985).
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of business records by a person who was neither the official custodian nor
compiler of the records in question. 08 The Eleventh Circuit held that it
was not necessary to have the person who actually prepared the docu-
ments "'so long as other circumstantial evidence and testimony suggest
[its) trustworthiness,' ,,4o nor "is it required 'that the records be prepared
by the business which has custody of them.' "410

C. Rule 803(8): Public Records and Reports41

The assumption underlying rule 803(8) is that public officials will per-
form their duty properly and that there is a fair likelihood that these
officials are unlikely to remember the details of their activity without re-
sort to the public record. This exception does not require the rather com-
plex foundation necessary for business records4

1
2 and the records are

quite often self-authenticating.,"8 One must note, however, that this rule
restricts the use of law enforcement reports because, according to the
drafters of the Federal Rules, these reports are inherently less reliable
than nonadversarial government reports.4" The Eleventh Circuit also ap-
pears concerned about the adversarial nature of some government re-
ports. For example, in Wilson v. Attaway,4 5 the Eleventh Circuit upheld
the court's exclusion of a public report under rule 803(8)(c)." s Plaintiffs
brought a civil rights action alleging unconstitutional arrest and exposure

408. Id. at 633.
409. 749 F.2d at 633 (quoting Itel Capital Corp. v. Cups Coal Co., 707 F.2d 1253, 1259

(11th Cir. 1983)).
410. 749 F.2d at 633 (quoting United States v. Veytia-Bravo, 603 F.2d 1187, 1191-92 (5th

Cir. 1979), cert. denied, 444 U.S. 1024 (1980)).
411. The following are exceptions to the hearsay rule under rule 803(8):

Public Records and Reports.
Records, reports, statements, or data compilations, in any form, of public offices or
agencies setting forth (A) the activities of the office or agency or (B) matters ob-
served pursuant to duty imposed by law as to which matters there was a duty to
report, excluding, however, in criminal cases matters observed by police officers
and other law enforcement personnel, or (C) in civil actions and proceedings and
against the government in criminal cases, factual findings resulting from an inves-
tigation made pursuant to authority granted by law, unless the sources of informa-
tion and other circumstances indicate lack of trustworthiness.

FED. R. EVID. 803(8).
412. See FED. R. EvID. 803(6).
413. See FED. IR Evio. 902(4).
414. It is important to note that the courts have held that reports that were inadmissible

under rule 803(8) were not admissible under 803(6) even if they met the requirements of
that rule. See United States v. Kane, 615 F.2d 380 (5th Cir. 1980).

415. 757 F.2d 1227 (11th Cir. 1985).
416. Id. at 1244-45.
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to unconstitutional conditions in a county jail.4 17 Plaintiffs at trial at-
tempted to subpoena a witness from the United States Justice Depart-
ment Community Relations Service. The trial court quashed the sub-
poena due to late service because it was served only one day in advance of
trial and because defense did not serve the Justice Department."" They
then attempted to enter a report prepared by this individual under rule
803(8)(c).4 1 The court conducted a rule 403420 balancing test and also the
test under 803(8)(c), which says such report will be admissible "unless the
sources of information or other circumstances indicate a lack of trustwor-
thiness. ' 41 The trial court denied admission of the report, saying it was
"'strong,' 'suspect because of its brevity,' dealt with the 'ultimate issue,'
failed to afford the possibility of cross-examination and . . . was con-
clusory and 'a synopsis of one man's thoughts.' ",422

D. Rule 803(24): Other Exceptions2 s

Although the Federal Rule of Evidence 803 subsections one through

417. Id. at 1233.
418. Id. at 1245.
419. Id. at 1244-45. The use of government reports is permitted against the government

in criminal cases and in all civil actions. FED. R. EVID. 803(8)(c).
420. FED. R. Evm. 403. This rule provides that "[ajlthough relevant, evidence may be

excluded if its probative value is substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence." Id.

421. 757 F.2d at 1245 (citing FD. R. EvID. 803(8)(c)). The trial court ruled that since the
witness was physically available, he was subject to subpoena and therefore the trial court
would deny the use of his report. The court also went on to cite the Community Relations
Service Act which specifies that employees shall conduct their investigations "in confidence
without publicity." 42 U.S.C. § 2000(g)-2(b) (1982). The Act perhaps also creates a limited
governmental employee privilege. See id.

422. 757 F.2d at 1245 (quoting the trial court record).
423. The following is not excluded by the hearsay rule under FED. R. EvID. 803(24):

Other Exceptions
A statement not specifically covered by any of the foregoing exceptions but having
equivalent circumstantial guarantees of trustworthiness, if the court determines
that (A) the statement is offered as evidence of a material fact; (B) the statement
is more probative on the point for which it is offered than any other evidence
which the proponent can procure through reasonable efforts; and (C) the general
purposes of these rules and the interests of justice will best be served by admis-
sion of the statement into evidence. However, a statement may not be admitted
under this exception unless the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the adverse party with a
fair opportunity to prepare to meet it, his intention to offer the statement and the
particulars of it, including the name and address of the declarant.

Id. For an interesting article on this rule, see Grant, The Equivalent Circumstantial Guar-
anties of Trustworthiness Standard for Federal Rule of Evidence 803(24), 90 DICK. L. REV.

75 (1986).
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twenty-three and 804(b) subsections one through four catalogue past ex-
perience in dealing with hearsay exceptions, it is impossible to list all sit-
uations when trial courts might admit out-of-court statements offered for
the truth of the matter asserted because they are sufficiently reliable. For
this reason, the drafters of the Federal Rules of Evidence adopted rules
803(24) and 804(b)(5). Although the drafters felt the courts rarely would
use these rules, in several interesting opinions, the Eleventh Circuit has
shown its willingness to approve the use of the 'catchall exceptions. 42

4 In
Branca v. Security Benefit Life Insurance Co., 2 5 the company was at-
tempting to avoid paying benefits under a life insurance policy. Citing
Mathis v. United States,'2 6 the Eleventh Circuit said that five factors
must be met for the introduction of evidence under rule 803(24).427 These
factors are:

"(1) The proponent of the evidence must give the adverse party notice
specified within the rule. (2) The statement must have circumstantial
guarantees of trustworthiness equivalent to the 23 specified exceptions
listed in Rule 803. (3) The statement must be offered as evidence of a
material fact. (4) The statement must be more probative on the point for
which it is offered than any other evidence the proponent can procure
through reasonable efforts. (5) The general purposes of the Federal Rules
and the interests of justice must best be served by admission of the
statement into evidence." 2

The Eleventh Circuit, applying the rule in this case, held first that
proper notice had been given (there was no dispute on that matter).'2 '
Second, the court of appeals found the required circumstantial guarantee
of trustworthiness because the Argentinian court issued its decree "in ac-
cordance with the statutes of Argentina, and we can detect no evidence of
fraud or other irregularity in the decree.'4 0 Third, the court's decree was
material to the litigation of the insured's death and, therefore, was of-
fered as evidence of a material fact because it was the only evidence that
tended to show the father's death. 3 Finally, although the trial judge did

424. The Eleventh Circuit has also been quite liberal in allowing less than strict adher-
ence to the specific requirements of this rule. For example, the Eleventh Circuit has held
that the failure to meet the notice requirement is not controlling if defendant is not harmed,
and has had a fair opportunity to meet the statement. See United States v. Parker, 749 F.2d
628 (11th Cir. 1984).

425. 773 F.2d 1158 (11th Cir. 1985).
426. 559 F.2d 294 (5th Cir. 1977).
427. 773 F.2d at 1160 (citing 559 F.2d at 298).
428. 773 F.2d at 1160 (quoting 559 F.2d at 298).
429. 773 F.2d at 1160.
430. Id.
431. Id. at 1161. The court of appeals remarked that "all other evidence merely shows

his absence." Id.
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not find specifically that the admission would best serve the general pur-
pose o' the rules and the interests of justice, the Eleventh Circuit said
that it was "convinced that the trial judge made no error by admitting
the Argentinian court's judgment into evidence."432

The last of the Eleventh Circuit 'catchall' cases is Rouco. This decision
also involved Agent Benitez, mentioned earlier in Cruz.43 - In this case,
defendant Rouco killed Benitez, making it impossible for the agent to tes-
tify in either Rouco or Cruz." Defendant Rouco was charged with and
convicted of murdering Benitez and also of ten counts of firearm and
drug offenses.' 35 In strikingly similar circumstances to the earlier Cruz
case, Benitez negotiated a drug deal. The trial court allowed Benitez's
supervising agent, over defendant's hearsay objection, to identify the
source of the cocaine sample Benitez obtained during the investigation.36

At trial, the court permitted the supervising agent to testify that Beni-
tez told him that he had received the cocaine from a suspect at an auto-
mobile body shop. Reviewing rule 803(24), the Eleventh Circuit said "that
not every contingency is covered by the specific hearsay exceptions...
[of] the Federal Rules of Evidence." 8 7 The trial court found, and the
court of appeals agreed, that Benitez's statement had "circumstantial
guarantees of trustworthiness equivalent to those inherent in statements
admissible under the specific hearsay exceptions of rules 803 and 804(b)
and that the prerequisites to admissibility were present."' 38 The Eleventh
Circuit reasoned that Benitez's statement was corroborated by an inform-
ant's testimony and by the supervisor's personal observation, which
agreed circumstantially with the statements of Benitez.4

"' The fact that
the agent made the report only thirty minutes after the transactions with
defendant Rouco guaranteed that Benitez "could not have been confused
over where and from whom he had received the cocaine.' 4 0 The court of
appeals also said that Benitez had "every incentive to report truthfully.
His life, and the lives of his fellow agents, and the success of the investi-
gation depended on the accuracy of the information he provided.'"4

" The
Eleventh Circuit further found that the testimony easily satisfied the
other requirements of the residual hearsay exceptions. The cocaine sam-

432. Id.
433. 765 F.2d 1020 (11th Cir. 1985).
434. 765 F.2d at 985.
435. Id.
436. Id. at 993. In this case, the supervisor had participated in monitoring Benitez's

wired conversations with Rouco. Id. at 993-94.
437. 765 F.2d at 994.
438. Id.
439. Id.
440. Id.
441. Id.
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pie was clearly a material fact, and the supervisor's testimony was the
most probative evidence available." The rules of evidence and needs of
justice were met because the jury heard "reliable, pertinent, and neces-
sary information about defendant's guilt."" Finally, the court of appeals
said that the defense had sufficient notice of, three days before jury selec-
tion, prosecution's intention to introduce the supervisor's statements. 44'

E. Rule 804(A): Unavailability"4 s

In United States v. Acosta,'" the Eleventh Circuit discussed the defi-
nition of 'unavailability' under rule 804(a). 44 7 Defendant was unable to
show that his wife was unavailable to testify due to the infirmity of their
child. The court held that "the burden of proving unavailability of a wit-
ness under rule 804(a) rests with the proponent of the hearsay evi-
dence," 4

4
s and that the uncorroborated statement of defense counsel that

defendant's wife was unavailable to testify was insufficient to demon-
strate unavailability.'4 The court of appeals held that the determination
of admissibility was in the discretion of the trial judge and "will not be
reversed by an appellate court unless it finds an abuse of discretion."' "°

The Eleventh Circuit suggested, however, that defendant might have met
his burden by offering medical testimony about the severity or nature of

442. Id.
443. Id.
444. Id.
445. Fm. R EVID. 804 provides:

Hearsay Exceptions; Declarant Unavailability
(a) Definition of Unavailability "Unavailability as witness" includes situa-
tions in which the declarant-(1) is exempted by ruling of the court on the ground
of privilege from testifying concerning the subject matter of his statement; or (2)
persists in refusing to testify concerning the subject matter of his statement de-
spite an order of the court to do so; or (3) testifies to a lack of memory of the
subject matter of his statement; or (4) is unable to be present or to testify at the
hearing because of death or then existing physical or mental illness or infirmity; or
(5) if absent from the hearing and the proponent of his statement has been unable
to procure his attendance (or in the case of a hearsay exception under subdivision
(b)(2), (3), or (4), his attendance or testimony) by process or other reasonable
means.

A declarant is not unavailable as a witness if his exemption, refusal, claim of
lack of memory, inability, or absence is due to the procurement or wrongdoing of
the proponent of his statement for the purpose of preventing the witness from
attending or testifying.

Id.
446. 769 F.2d 721 (11th Cir. 1985).
447. Id. at 722-23.
448. Id. at 723 (citing Fzn. R. Evm. 804(a)).
449. 769 F.2d at 723.
450. Id. (citing United States v. Russell, 703 F.2d 1243 (11th Cir. 1983)).



the illness of defendant's child. Further, the court noted that defendant
might have made a pretrial motion for a continuance in order to produce
the expert witness."15

451. 769 F.2d at 723 (citing Peterson v. United States, 344 F.2d 419 (5th Cir. 1965)).
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