
NOTE

Courts-No Inherent Power To Compel
Uncompensated Representation In Civil

Cases-State ex rel Scott v. Roper

The issue of whether an attorney may be compelled by court order to
represent an indigent civil litigant without compensation has recently be-
come a topic of vigorous debate. The increasing complexity of civil litiga-
tion and the rising cost of conducting the business of lawyering has inten-
sified the controversy. This issue has led the courts to reevaluate the
traditional concepts behind a lawyer's pro bono responsibility.

The Supreme Court of Missouri confronted this question in State ex
rel Scott v. Roper.1 The court held that an attorney could not be com-
pelled to spend his own funds for litigation expenses,' and that courts
have no inherent power to appoint or to compel attorneys to serve in civil
actions without compensation.$ In Scott, the relator' sought to prohibit
respondent, Judge Ellen S. Roper, from appointing him to represent Jack
L. Wright, an indigent prison inmate, in an action to recover damages for
alleged medical malpractice.' Wright had served approximately two years
of a twenty-five year prison sentence when he stuck sharpened paper clips
into his abdomen while being examined at the state hospital. The paper

1. 688 S.W.2d 757 (Mo. 1985).
2. Id. at 759.
3. Id. at 768.
4. A relator is a party in interest who is permitted to institute a proceeding in the name

of the People or the Attorney General when the right to sue resides solely in that official.
BLACK'S LAW DIcriONARY 1159 (5th ed. 1979).

5. 688 S.W.2d at 757.
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clips had to be surgically removed. 6 Wright subsequently brought suit
claiming that the operating physicians and the hospital were liable7 for
negligently leaving permanent stitches in his body.' He filed the action
pro se and attached to the pleading a Motion to Proceed in Forma
Pauperis, a Pauper's Affidavit, and a Motion for Appointment of
Counsel."

Judge Roper sustained the Motion to Proceed in Forma Pauperis and
appointed Mid-Missouri Legal Services to represent Wright.10 Mid-Mis-
souri Legal Services filed a motion and affidavit for withdrawal claiming
that their charter prohibited them from accepting fee-generating cases."1

Judge Roper permitted their withdrawal and appointed Scott in their
place."2

Initially, Scott interviewed the defendants by telephone, seeking to ob-
tain medical information. 8 He then made an investigation of the case,
but concluded that it was so totally without merit that he would not even
accept it on a contingency basis.'4 Scott thereafter filed a motion to quash
his appointment and to permit his withdrawal, and in the alternative, he
filed a motion for payment of his expenses.' Several months later at a
hearing conducted on these motions, Scott testified that plaintiff's case
would require at least $2500 in expenses in order to proceed.'6 He also
challenged the constitutionality of the statute under which the court had
purportedly exercised its appointment authority.'7 He did not, however,
inform Judge Roper of the fact that he had made an investigation of
plaintiff's claim, nor of his conclusion that the case was without merit."
Judge Roper's decision at the hearing was adverse to Scott who immedi-
ately sought a writ of prohibition from the state supreme court."9

This Article begins with a representative survey of the leading cases
from various states that have decided the issue of the court's power to
compel representation without compensation. The details of the Missouri

6. Id. at 770.
7. Wright v. University of Missouri Medical Center, Boone County Circuit Court Case

No. 29 AUG 83-411620, (1983).
8. 688 S.W.2d at 758.
9. Id.

10. Id.
11. Id.
12. Id.
13. Id. at 770 n.4.
14. Id. at 773 n.13.
15. Id. at 758.
16. Id.
17. Id.
18. Id. at 773 n.13.
19. Id. at 757.
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Supreme Court's decision in Scott, including its exhaustive historical
analysis and the dissent's response, will follow. The Article concludes
with an analysis of the court's decision and the three major issues facing
the court in this area. These issues are the court's power to compel repre-
sentation, the court's power and duty to provide funds for counsel's ser-
vices, and the source of those funds.

Thirty-six jurisdictions have decided the issue of the constitutionality
of uncompensated mandatory representation.2

0 Twenty jurisdictions, in-
cluding the federal court system,21 follow the rule that compensation of
appointed counsel is not required. 2 Decisions of courts that follow this
rule are typified by the far-reaching judgment of the Ninth Circuit Court
of Appeals in United States v. Dillon.23 The court in Dillon held that a
court order appointing and directing counsel to represent an indigent
criminal defendant did not constitute a taking of the attorney's services
that would require just compensation under the fifth amendment to the
United States Constitution.24 The United States Supreme Court, how-
ever, has never squarely decided whether compelled legal services may
amount to a compensable taking under the federal constitution, although
it has made occasional references to the question.26

Eleven of the nineteen state jurisdictions in the majority appear com-
mitted to the existence and validity of an enforceable duty to serve for
little or no compensation when ordered by the court.2s Substantial signs

20. See generally Shapiro, The Enigma of the Lawyer's Duty to Serve, 55 N.Y.U.L. Rv.
735, 756-62 (1980). See also Ex parte Dibble, 279 S.C. 592, 310 S.E.2d 440 (1983).

21. Shapiro, supra note 20, at 756. In the federal system, pursuant to 28 U.S.C. §
1915(d) (1982), a court may only request that an attorney serve in civil cases. In proceedings
in forma pauperis: "(d) The court may request an attorney to represent any such person
unable to employ counsel and may dismiss the case if the allegation of poverty is untrue, or
if satisfied that the action is frivolous or malicious." Id.

22. Shapiro, supra note 20, at 756.
23. 346 F.2d 633 (9th Cir. 1965), cert. denied, 382 U.S. 978 (1966).
24. 346 F.2d at 635 (9th Cir. 1965).
25. Powell v. Alabama, 287 U.S. 45, 73 (1932) ("Attorneys are officers of the court, and

are bound to render service when required by such an appointment."); Hurtado v. United
States, 410 U.S. 578, 588-89 (1973) (The Court, citing Dillon along with a number of other
cases not involving legal services, stated that "the Fifth Amendment does not require that
the Government pay for the performance of a public duty it is already owed.") See Shapiro,
supra note 20, at 757.

26. Alaska-Jackson v. State, 413 P.2d 488, 490 (Alaska 1966); Arkansas-Arkansas
County v. Freeman, 31 Ark. 266, 267-68 (1876); Delaware-Lindh v. O'Hara, 325 A.2d 84, 92
(Del. 1974); Kansas--Case v. Board of County Comm'rs, 4 Kan. 511, 513-14 (1868); Louisi-
ana-State v. Clifton, 247 La. 495, 523-24, 172 So. 2d 656, 667-68 (1965); Mon-
tana-Johnston v. Lewis & Clark County, 2 Mont. 159, 162-64 (1874); North Caro-
lina-State v. Davis, 270 N.C. 1, 10-12, 153 S.E.2d 749, 755-57, cert. denied, 389 U.S. 828
(1967); Pennsylvania-Wayne County v. Waller, 90 Pa. St. 99, 103-05 (1879); Tennes-
see-House v. Whitis, 64 Tenn. 690, 692 (1875); Virginia-Barnes v. Commonwealth, 92 Va.
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of judicial discontent, however, have surfaced in the other eight states. In
these states, judges at the appellate level have taken the position that the
practice is unconstitutional."7 For example, in Weiner v. Fulton County,"5
a majority of the Georgia Court of Appeals expressed the view, "that an
attorney from whom services are demanded and by whom they are given
has a property right in his fee for those services ... , The court stated
that when,

there is a demand [for services] by the sovereign and compliance by the
citizen, there is in all practical effect a taking of the property of the citi-
zen, or, better stated, of a limited class of citizens, forcing them "alone to
bear the public burdens which, in all fairness and justice, should be
borne by the public as a whole.'"

The court held, however, that it was without jurisdiction to decide the
constitutional issue31 and was bound by an 1873 state supreme court deci-
sion sustaining the validity of uncompensated appointments. 2

The New York Court of Appeals also expressed dissatisfaction with un-
compensated appointments in In re Smiley.33 In that case, an indigent in
a divorce action claimed a constitutional right to have the county provide
her with an attorney or compensate her retained counsel." The court in
Smiley held that there is inherent discretionary power in the courts to
assign counsel in civil litigation." Nevertheless, the court refused to man-
date appointments in civil cases concerning indigents when the legislature
had made no provision for compensation.8" The court reasoned that it

794, 803, 23 S.E. 784, 787 (1895). South Carolina-Ex Parte Dibble, 279 S.C. 592, 594-95,
310 S.E.2d 440, 442-43 (1983).

27. Alabama-Sparks v. Parker, 368 So. 2d 528, 534-35 (Ala.), appeal dismissed, 444
U.S. 803 (1979); Florida-Mackenzie v. Hillsborough County, 288 So. 2d 200, 202 (Fla.
1973); Georgia-Weiner v. Fulton County, 113 Ga. App. 343, 348-49, 148 S.E.2d 143, 146-47,
cert. denied, 385 U.S. 958 (1966); Michigan-In re Meizlish, 387 Mich. 228, 242-46, 196
N.W.2d 129, 135-39 (1972); Mississippi-Board of Supervisor v. Bailey, 236 So. 2d 420,423-
25 (Miss. 1970); New York-In re Smiley, 36 N.Y.2d 443, 440-41, 330 N.E.2d 53, 56-57, 369
N.Y.S.2d 87, 92-94 (1975); Oregon-Keene v. Jackson County, 257 Or. 335, 335, 478 P.2d
393, 393 (1970), cert. denied, 402 U.S. 995 (1971); California-Yarbrough v. Superior Court,
39 Cal. 3d 197, 216 Cal. Rptr. 425, 702 P.2d 583 (1985).

28. 113 Ga. App. 343, 148 S.E.2d 143, cert. denied, 385 U.S. 958 (1966).
29. 113 Ga. App. at 345, 148 S.E.2d at 145.
30. Id. at 347, 148 S.E.2d at 146 (quoting Armstrong v. United States, 364 U.S. 40, 49

(1960)).
31. 113 Ga. App. at 349, 148 S.E.2d at 147.
32. Elam v. Johnson, 48 Ga. 349 (1873).
33. 36 N.Y.2d 433, 330 N.E.2d 53, 369 N.Y.S.2d 87 (1975).
34. Id. at 437, 330 N.E.2d at 55, 369 N.Y.S.2d at 90.
35. Id. at 441, 330 N.E.2d at 58, 369 N.Y.S.2d at 94.
36. Id.
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would be "injudicious" 87 to do so, and that "the undue burden which may
be placed on the private bar .. . [could] become intolerable and some
might say rank as a violation of the constitutional rights of lawyers."' 8

Most recently, Chief Justice Bird of the Supreme Court of California
expressed a similar view in her dissenting opinion in Yarbrough v. Supe-
rior Court." In Yarbrough, a prisoner serving a term of seventeen years
to life for murder was sued by the victim's son for wrongful death.'0 The
trial court's order, denying appointment of counsel, included the state-
ment that the action would "involve extensive legal work and investiga-
tion which will place a serious burden upon any attorney appointed by
the court." On review, the court of appeals held that the superior court
was required to appoint and could compel counsel to represent the indi-
gent prisoner,'2 despite the fact that it was not empowered to order
compensation.'

On appeal to the California Supreme Court, Chief Justice Bird stated
in dissent "that lawyers should not be forced to represent anyone without
adequate compensation." In her view, "[tihe financial burden engen-
dered by ensuring the constitutionally guaranteed right to counsel ...
squarely rests with the state."' s The majority stated that it would be
"premature'"' to decide the issues of the court's power to compel repre-
sentation, its power and duty to provide funds for counsel's services, and
the source of those funds.'7 The court remanded the case to the trial
court to reconsider how to effectuate the inmate's right of access to the
courts within the guidelines set out in previous cases.' While expressing
its hope that the legislature and the state bar would soon enact a fair
legislative solution to the problem,' the court placed the compensation

37. Id. at 441, 330 N.E.2d at 57, 369 N.Y.S.2d at 94.
38. Id. at 441, 330 N.E.2d at 57, 369 N.Y.S.2d at 93.
39. 39 Cal. 3d 197, - 216 Cal. Rptr. 425, 432, 702 P.2d 583, 590 (1985) (Bird, C.J.,

dissenting).
40. Id. at -, 216 Cal. Rptr. at 427, 702 P.2d at 585.
41. Yarbrough v. Superior Court, 150 Cal. App. 3d 388, 197 Cal. Rptr. 737 (1 Dist. 1983).
42. Id. at 392, 197 Cal. Rptr. at 741.
43. Id.
44. 39 Cal. 3d at -, 216 Cal. Rptr. at 432, 702 P.2d at 590 (Bird, CJ., dissenting).
45. Id.
46. Id. at -_, 216 Cal. Rptr. at 431, 702 P.2d at 589.
47. Id.
48. See Payne v. Superior Court, 17 Cal. 3d 908, 132 Cal. Rptr. 405, 553 P.2d 565 (1976)

(The court held that as a matter of due process and equal protection under both the federal
and California constitutions a prisoner, who as a defendant in "a bona fide legal action
threatening his interests," is exposed to judicially sanctioned deprivation of property is enti-
tled to have "a meaningful opportunity to be heard" in court Id. at 914-24, 132 Cal. Rptr.
at 416-19, 553 P.2d at 576-79.)

49. 39 Cal. 3d at -, 216 Cal. Rptr. at 431, 702 P.2d at 589.
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issue on the "judicial backburner."0
Although most jurisdictions do not require compensation, sixteen states

maintain the position that compelled representation without compensa-
tion is unjustifiable. 1 Some of these states have held that their courts
have statutory or inherent authority to require compensation of ap-
pointed attorneys, despite the absence of a specific statute.51 For exam-
ple, the Supreme Court of Nevada held that lawyers are entitled to reim-
bursement of expenses 53 and may be compensated for other costs in cases
of severe hardship." The court held that it had the inherent authority to
award expenses in order to carry out the administration of justice."

Other states have held that the appointment of counsel when no provi-
sions for compensation are available is unconstitutional. In addition to
the Missouri court in Scott, the supreme courts of Indiana and New
Hampshire relied on their state constitutions to hold that lawyers may
not be compelled to serve in an uncompensated appointment."6 On the
other hand, the supreme courts of Kentucky and Utah relied on federal
constitutional provisions in holding that the burden of uncompensated
service was a substantial deprivation of property and, thus, constitution-
ally infirm.'7 Two other state supreme courts have held that arbitrary
ceilings on compensation are unconstitutional if applied to cases involving
substantial services and considerable hardships."

These cases demonstrate the conflict that courts face in dealing with
the mandatory pro bono issue. On one hand are the attorneys who are
dissatisfied with the taking of their services because there is no compen-
sation to relieve them of the burden of lost opportunities to serve paying
clients. The judicial system requires these lawyers to provide effective
representation when effective representation necessitates the expenditure
of personal funds for litigation expenses. On the other hand are the indi-

50. Id.
51. Shapiro, supra note 20, at 759.
52. Iowa-Hall v. Washington County, 2 Greene 473, 474-78 (Iowa 1850); Massachu-

setts-Abodeely v. County of Worcester,- 352 Mass. 719, 722, 227 N.E.2d 486, 489 (1967);
Nebraska-Kovarik v. County of Banner, 192 Neb. 816, 818-23, 224 N.W.2d 761, 763-65
(1975); New Jersey--State v. Rush, 46 N.J. 399, 414, 217 A.2d 411, 449 (1966); Rhode Is-
land-State v. Hudson, 55 R.I. 141, 144-48, 279 A. 130, 131-32 (1935).

53. State v. Second Judicial Dist. Ct., 85 Nev 241, 243-45, 453 P.2d 421, 422-23 (1969).
54. Brown v. Board of County Comm'rs, 85 Nev. 149, 153, 451 P.2d 708, 711 (1969).
55. State v. Second Judicial Dist. Ct., 85 Nev. 241, 245-46, 453 P.2d 421, 422-24 (1969).
56. Knox County Council v. State ex rel. McCormick, 217 Ind. 493, 509-11, 29 N.E.2d

405, 412-13 (1940); Webb v. Baird, 6 Ind. 13, 15 (1854); Smith v. State, 18 N.H. 764, 769-70,
394 A.2d 834, 838 (1978).

57. Bradshaw v. Ball, 487 S.W.2d 294, 299 (Ky. 1972); Bedford v. Salt Lake County, 22
Utah 2d 12, 14-15, 447 P.2d 193, 194-95 (1968).

58. Illinois--People ex rel. Conn v. Randolph, 35 Ill. 2d 24, 30, 219 N.E.2d 337, 340-41
(1966); Oklahoma-Bias v. State, 568 P.2d 1269, 1271-73 (Okla. 1977).
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gent litigants who cannot adequately seek redress or defend themselves
against civil or criminal charges unless courts appoint competent counsel
to represent them.

State ex rel. Scott v. Roper presented the Missouri Supreme Court
with three issues for determination. First, relator Scott challenged the
constitutionality of section 514.040 of the Missouri Revised Statutes"
that authorizes compelled appointments for the representation of indi-
gents.8 0 Second, Scott challenged the court's power to compel an attorney
to spend personal funds to litigate a client's case." The court briefly dis-
cussed these issues and determined them not to be controlling and then
focused on what it deemed the primary issue in the case: whether the
court has inherent power to appoint and compel an attorney to serve
without compensation in a civil case. s"

The court did not find it necessary to reach the question of the consti-
tutionality of section 514.040 of the Missouri Revised Statutes. The court
reasoned that the legislature's intent in passing this 1821 statute was to
protect a particular class of poor persons." Relying on the definition of
'poor persons' set out in section 205.590 of the Missouri Revised Stat-
utes," the court found that it should not deem plaintiff Wright a poor
person, and, therefore, section 514.040 did not authorize the circuit
court's appointment of counsel. s5 Since section 514.040 did not apply to
this case, the court found it unnecessary to examine the statute's
constitutionality."

Relying on its decision in State ex rel Wolff v. Ruddy, 7 the court held

59. 688 S.W.2d at 758 (citing Mo. Rav. STAT. § 514.040 (1978). This statute provides:
If any court shall, before or after the commencement of any suit pending before it,
be satisfied that the plaintiff is a poor person, and unable to prosecute his or her
suit, and pay the costs and expenses thereof, such court may, in its discretion,
permit him or her to commence and prosecute his or her action as a poor person,
and thereupon such poor person shall have all necessary process and proceedings
as in other cases, without fees, tax or charge; and the court may assign to such
person counsel, who, as well as all other officers of the court, shall perform their
duties in such suit without fee or reward; but if judgment is entered for the plain-
tiff, costs shall be recovered, which shall be collected for the use of the officers of
the court.)

Mo. R.v. STAT. § 514.040 (1978).
60. 688 S.W.2d at 758.
61. Id.
62. Id. at 759.
63. Id.
64. Mo. R.v. STAT. § 205.590 (1978), which provides: "[Alged, infirm, lame, blind or

sick persons, who are unable to support themselves, and when there are no other persons
required by law and able to maintain them, shall be deemed poor persons." Id.

65. 688 S.W.2d at 759.
66. Id.
67. 617 S.W.2d 64 (Mo. 1981), cert. denied, 454 U.S. 1142 (1982).
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that a court has no power to compel an attorney to spend personal funds
to litigate a client's case." In Wolff, a criminal case, the court held that
there was no legal or ethical requirement compelling an attorney to ad-
vance substantial amounts of his personal funds to pay for expenses in
preparation of a defense for an indigent defendant.es Although the court
in Scott acknowledged the possibility of injustice to clients by compelling
representation without a source for litigation expenses, it did not aban-
don the Wolff rule. The court reasoned that it would be illogical to aban-
don the rule in a civil case in which the need for counsel is less compel-
ling than in criminal cases.7 0

After determining that there was no statutory authority to appoint
counsel in this case and that an attorney was not required to expend per-
sonal funds for litigation, the court addressed the issue of whether there
was inherent power to appoint and compel uncompensated representation
in civil suits.7 1 The courts in Missouri had not resolved the question of
compelled pro bono representation in civil cases, and there were few cases
from other jurisdictions that had dealt with this issue.' For these rea-
sons, the majority set forth an elaborate history of compelled appoint-
ments in criminal cases in Missouri and other jurisdictions, and used this
historical analysis as a framework for its decision.7

In Missouri, the first state constitution authorized appointments in
criminal cases involving slaves . 4 At that time, attorneys received no com-
pensation for representing indigent defendants. In 1971, however, the
Missouri Supreme Court held in State v. Green75 that attorneys would no
longer be compelled to provide services without compensation. 7

In other jurisdictions, early criminal cases concerning compelled repre-
sentation arose primarily in the context of lawyers suing county govern-
ments to collect court-awarded fees. 7 The majority of the courts, being

68. 688 S.W.2d at 759.
69. 617 S.W.2d at 67.
70. 688 S.W.2d at 759.
71. Id.
72. Id. at 759-60.
73. Id.
74. Mo. CONST. art. III, § 27 (1820) provides:

In prosecutions for crimes, slaves shall not be deprived of an impartial trial by
jury, and a slave convicted of a capital offense shall suffer the same degree of
punishment, and no other, that would be inflicted on a free white person for a like
offense; and courts of justice before whom slaves shall be tried, shall assign them
counsel for their defense.

Id.
75. 470 S.W.2d 571 (Mo. 1971).
76. 688 S.W.2d at 760 (citing State v. Green, 470 S.W.2d at 573).
77. 688 S.W.2d at 760. See also Posey v. Tompkins, 50 Ala. 6 (1873); Arkansas County v.

Freeman & Johnson, 31 Ark. 266 (1876); Elam v. Johnson, 48 Ga. 348 (1873); Vise v. County
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more concerned about the liability, of the government than that of the
attorney, held that an attorney could not sue the government for fees
unless there was express statutory authorization. 7

8 Courts taking this view
usually based their decisions on the obligation of an attorney to render
gratuitous services because of the privileges he received as an officer of
the court.

7 9

Since so many courts had relied on this 'officer of the court' doctrine to
justify uncompensated appointments, the majority in Scott discussed the
doctrine's development and its significance in modern legal practice.s"
The court explained that the doctrine derived from the English common
law.' In England, lawyers were granted certain privileges because of their
positions as officers of the court.es The court noted that some of these
English attorneys had initially held some other official position with the
court.s8 This status not only subjected them to court regulation, but also
granted them certain privileges. Among these privileges were immunity
from other public service, immunity from suit except in their own court,
the privilege of wearing a court gown, and exemption from serving in the
militia." All professional attorneys, even those who had not held an offi-
cial position with the court, were eventually referred to as officers of the
court. Although courts had readily relied upon the doctrine's reasoning,
the majority noted that few courts had considered the propriety of its
application in America.so

Several very early courts discussed differences between English and
American legal practice. In 1794, the Pennsylvania Supreme Court in Re-
spublica v. Fisher"s recognized that attorneys during the colonial period
did not have the privileges and exemptions of their English counter-

of Hamilton, 19 Ill. 78 (1857); Case v. Shawnee Co., 4 Kan. 511 (1868); State v. Simmons, 43
La. Ann. 991, 10 So. 382 (1891); Bacon v. County of Wayne, 1 Mich. 461 (1850); Dismukes v.
Board of Supervisors, 58 Miss. 612 (1881); Kelley v. Andrew County, 43 Mo. 338 (1869);
People v. Supervisors of Albany, 28 How. Pr. 22 (N.Y. 1864); Wayne County v. Waller, 90
Pa. 99 (1879); Presby v. Klickitat County, 5 Wash. 329, 31 P. 876 (1892). See generally
Annot., 21 A.L.R.3d 819 (1968).

78. 688 S.W.2d at 761 (citing Vise v. County of Hamilton, 19 Ill. 78, 79 (1857), which
held that the "law confers on licensed attorneys rights and privileges, and with them im-
poses duties and obligations, which must be reciprocally enjoyed and performed.").

79. 688 S.W.2d at 761.
80. Id.
81. Id.
82. Id. at 761-62.
83. Id. at 766 (relying on Martineau, The Attorney As An Officer of the Court: Time

To Take the Gown Off the Bar, 35 S.C.L, Rxv. 541 (1984)).
84. 688 S.W.2d at 766.
85. Id. at 761.
86. 1 Yeates 350 (Pa. 1794).
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parts.'i7 In 1810, the Virginia Supreme Court in Leigh's Case' also recog-
nized that attorneys in this country did not enjoy as many privileges as
English attorneys and questioned the appropriateness of applying the
doctrine here." In a later case, the Supreme Court of Indiana in Webb v.
Baird,0 held that an attorney had no obligation to render gratuitous ser-
vice since the idea of an attorney having special privileges was obsolete. 9

The court in Webb recognized that the attorney's profession was his live-
lihood and analogized his services and compensation to those of a
merchant, farmer, or mechanic."2

Despite the recognition by these early courts that the 'officer of the
court' doctrine was obsolete and misplaced, the court in Scott noted that
the Ninth Circuit had brought the doctrine back to prominence. 93 The
court cited United States v. Dillon,4 in which the Ninth Circuit Court of
Appeals held that the obligation to serve as appointed counsel without
compensation is "an ancient and established tradition" and "a condition
under which lawyers are licensed to practice as officers of the court
.... ,96 The court in Dillon reasoned that an attorney is aware of the
tradition of court-ordered pro bono service and consents to fulfilling that
obligation by entering the profession." According to the court in Dillon,
an attorney, therefore, cannot assert that mandatory pro bono service is
an unjust taking of his services or property. 7 The court in Scott stated
that the decision in Dillon had a major impact on later courts, which had
quoted its language extensively. 8

After giving an overview of the 'officer of the court' doctrine exempli-

87. Id. at 351.
88. 15 Va. (1 Munf.) 468 (1810).
89. Id. at 479.
90. 6 Ind. 13 (1854).
91. Id. at 16.
92. Id.
93. 688 S.W.2d at 762.
94. 346 F.2d 633 (9th Cir. 1965), cert. denied, 382 U.S. 978 (1966).
95. 688 S.W.2d at 762 (quoting United States v. Dillon, 346 F.2d at 635).
96. 688 S.W.2d at 762 (citing United States v. Dillon, 346 F.2d at 635).
97. 688 S.W.2d at 762.
98. Id. See, e.g., White v. United States Pipe & Foundry Co., 646 F.2d 203 (5th Cir.

1981); Dolan v. United States, 351 F.2d 671 (5th Cir. 1965); Jackson v. State, 413 P.2d 488
(Alaska 1966); Johnson v. Board of Supervisors, 4 Ariz. App. 33, 417 P.2d 546 (1966); State
v. Ruiz, 269 Ark. 331, 602 S.W.2d 625 (1980); Lindh v. O'Hara, 325 A.2d 84 (Del. 1974);
Marion County v. DeBoisblanc, 410 So. 2d 951 (Fla. Dist. Ct. App. 1982); People v. Ran-
dolph, 35 Ill. 2d 24, 219 N.E.2d 337 (1966); In re Meizlish, 387 Mich. 228, 196 N.W.2d 129
(1972); Young v. State, 255 So. 2d 318 (Miss. 1971); State ex rel Stephens v. District Court,
170 Mont. 22, 550 P.2d 385 (1976); State v. Corey, 117 N.J. Super. 296, 284 A.2d 395 (1971);
State v. Rush, 46 N.J. 399, 217 A.2d 441 (1966); Sontag v. State, 629 P.2d 1269 (Okla. Crim.
App. 1981).
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fled by Dillon, the court in Scott stated that "the time has come to aban-
don invoking the doctrine . .. and lay to rest this anachronism from
English legal history.""9 The court stated that the role of the English law-
yer has no counterpart in America.1"0 According to the majority in Scott,
the court in Dillon misunderstood English practice and focused its rea-
soning on the power of English courts to appoint 'sergeants-at-law.'01

These 'sergeants-at-law' were essentially public officials who shared no
common role with contemporary American attorneys.102 The court said
that arguments that rely on such an analogy fail to take notice that
America departed from the English model for the legal profession.103

The majority also discussed the rejection by commentators of Dillon's
reasoning.10 The court stated that commentators have acknowledged that
the right to practice law is a property right that should not be subject to
the surrender of constitutional rights.105 The majority noted that some of
these authors have asserted that if there is an obligation for attorneys to
serve gratuitously as officers of the court, this obligation could only be
based on the ground that lawyers have a monopoly on practice before the
courts.'" The court in Scott, however, found this monopoly argument
problematic for several reasons.'" The court stated that no one is denied
the opportunity to argue his own case and anyone can pursue a career in
law.1" Furthermore, the court noted that the purpose of limiting the
numbers of those who can practice law is to protect the public and is not
for the personal gain of lawyers. 10" The court reasoned that if the monop-
oly argument is conceptually sound for lawyers, members of all licensed
occupations should be compelled to render uncompensated services.110

In further support of its rejection of the 'officer of the court' doctrine,
the court relied on the reasoning of other jurisdictions that had begun to
question whether the increasing burden on the bar may constitute a tak-
ing of property.1  The court cited Warner v. Commonwealth, "' in which

99. 688 S.W.2d at 767.
100. Id. at 766.
101. Id.
102. Id. (citing Shapiro, supra note 20, at 746).
103. 688 S.W.2d at 766.
104. Id. at 764.
105. Id. (citing Shapiro, supra note 20, at 755; Gilbert & Gorenfeld, The Constitution

Should Protect Everyone-Even Lawyers, 12 P-P wi' Nz L. Rav. 75, 85 (1984)).
106. 688 S.W.2d at 764 (citing Christensen, The Lawyer's Pro Bono Publico Responsibil-

ity, 1981 AM. B. ForNm. RESEARCH J. 1, 6).
107. 688 S.W.2d at 765.
108. Id.
109. Id.
110. Id.
111. Id. at 762-63.
112. 400 S.W.2d 209 (Ky. 1966).
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the Kentucky Supreme Court held that it was appropriate to question
whether the traditional 'officer of the court' doctrine illustrated in Dillon
had become unfair to the bar."83 That court, however, did not change the
rule, but chose to wait for legislative action."14

In addition to the 'officer of the court' doctrine, the court examined the
theory of 'professional obligation,' which courts have used to justify un-
compensated appointments.1 15 According to the majority, some courts
have premised their decisions on the idea that lawyers are professionally
obligated to render gratuitous service when ordered to do so by a court. '" 6

The majority cited State v. Rush," 7 in which the New Jersey Supreme
Court recognized the professional obligation of English and American at-
torneys to accept appointments to represent indigent defendants." 8 The
court in Rush, however, held that attorneys should not bear this burden
alone, and ordered compensation in future cases." 9 The court in Scott
also quoted State v. Clifton,"'0 which held that members of the bar are
required to take on this burden because of the "'high purpose and tradi-
tions of the legal profession.' ",' According to the majority in Scott,
courts that hold that attorneys have a professional obligation to render
gratuitous services often rely on the Code of Professional Responsibil-
ity." The majority, however, criticized this approach on the ground that
it fails to consider the debate among members of the American Bar Asso-
ciation that focuses on whether the Model Code should require
mandatory pro bono service."38 The court noted that the Code of Profes-
sional Responsibility did not mention this requirement before 1969 and
now addresses the issue as only an aspirational statement favoring pro
bono representation."'

For these reasons, the court in Scott rejected previous justifications for
uncompensated appointments-the 'officer of the court' doctrine and the
theory of 'professional obligation'-and asserted that decisions concern-

113. Id. at 211.
114. 688 S.W.2d at 763.
115. Id.
116. Id.
117. 46 N.J. 399, 217 A.2d 441 (1966).
118. Id. at 404, 217 A.2d at 443.
119. Id. at 412, 217 A.2d at 448.
120. 247 La. 495, 172 So. 2d 657 (1965).
121. 688 S.W.2d at 763 (quoting 247 La. at 523, 172 So. 2d at 667).
122. 688 S.W.2d at 763. See, e.g., Bradshaw v. United States District Court, 742 F.2d 515

(9th Cir. 1984); In re Smiley, 36 N.Y.2d 433, 330 N.E.2d 53, 369 N.Y.S.2d 87 (1975); Ex
parte Dibble, 279 S.C. 592, 310 S.E.2d 440 (1983).

123. 688 S.W.2d at 763.
124. 688 S.W.2d at 764. See also MODEL RuLm OF PROFESSIONAL CoNaucT Rule 6.1

(1983).
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ing appointment of uncompensated counsel should be grounded on sound
reasoning and analysis."3 5 The court stated various factors that should be
examined in resolving the question of whether an attorney should be
compelled to serve gratuitously.IM The court began its analysis with a dis-
cussion of the changes that have occurred since the early appointments in
criminal cases."' In those cases, the burden of representation was mini-
mal. The attorney was merely required to conduct an adequate defense at
trial.1 8 The court noted that representation of criminal defendants has
become increasingly complex. Methods of discovery, analysis of issues, se-
lection of juries, complicated rules, and interactions with other profes-
sions have heightened the burden on the attorney.1 2'

The majority also stated that the mechanics of law practice have un-
dergone a rapid change over the last fifty to one hundred years.8 0 Over-
head costs may now account for half of an attorney's gross income be-
cause of the need for more complicated office equipment and other
expenses.18 1 The court in Scott recognized that time spent on uncompen-
sated representation is time away from profitable work that is needed to
maintain a law practice.182 The court stated that along with these changes
has come an increase in specialization and a decrease in the number of
skilled trial lawyers,18 and that placing the burden of pro bono represen-
tation on this small segment of the bar is unjust.'3

In reviewing the history of criminal cases, the court in Scott found lit-
tle evidence that courts have or should have compelled appointments in
civil suits.13 5 Although some commentators suggest that the practice ex-
isted in a limited context, generally the bar exhibited little sympathy for
the poor, and the practice of compelled appointments was no longer in
use in civil cases by the latter nineteenth century.'8

The court in Scott also found that there are fewer compelling reasons
to justify mandatory pro bono service in civil cases than in criminal
cases. 187 While acknowledging that the need for legal services for the indi-

125. 688 S.W.2d at 767.
126. Id.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id. (citing State v. McKenney, 20 Wash. App. 797, 582 P.2d 573, 576-78 (1978)).
132. 688 S.W.2d at 767.
133. Id.
134. Id.
135. Id. at 768.
136. Id. at 768 (citing J. Hur, THE GaowTH op AMERucAN LAw: Thz LAw MAKERS 252

(1950)).
137. 688 S.W.2d at 768.
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gent has increased as federal funding for these programs has decreased,
the court was not convinced that compelled representation would be in
the best interest of the public or the individual. 138

The court distinguished between voluntary and compelled pro bono
services.189 It stated, "Compelled legal service is totally inconsistent with
the giving of pro bono service as a matter of professional responsibility or
professional pride."1 4 0 The court said that removing the choice to serve
from the attorney would decrease the quality of the representation and
maintained that it is the choice to serve pro bono that creates a "self-
fulfilling, pleasant, interesting, and successful" endeavor.141

The court stated that in cases in which a contingency fee would be ap-
propriate, an indigent could find a lawyer as easily as a rich person.14

2

According to the court, securing representation in these cases would de-
pend upon the merits of the claim. In this way, the market could serve as
a check on meritless litigation.14

3 The court reasoned that in cases that
did not generate fees indigents could rely on various public programs in-
cluding legal aid programs, local bar associations, law school clinics, group
legal plans, and others.14' The court stated that in certain suits, courts are
authorized to award attorney's fees against the losing party. According to
the court, this procedure encourages attorneys to take cases that appear
to have merit, even though the client is unable to pay.1 M Although the
court in Scott refused to hold that courts have the inherent power to
compel uncompensated representation in civil cases, it nevertheless en-
couraged bar members to explore all ways to assure equal access to
justice.'

4 '

The court strengthened its position that courts have no inherent power
to appoint uncompensated service in civil cases by asserting that a law-
yer's services have been recognized as a property interest since the colo-
nial period.147 The court held that the Missouri Constitution expressly
protects services of an individual by providing "that all persons have a

138. Id.
139. Id.
140. Id.
141. Id.
142. Id. See also Woods v. Dugan, 519 F. Supp. 749, 750-51 (E.D. Mo. 1981); Ferguson v.

Fleck, 480 F. Supp. 219, 222 (W.D. Mo. 1979); Davison v. Joseph Home & Co., 265 F. Supp.
750, 755 (W.D. Pa. 1967); Rhodes v. Houston, 258 F. Supp. 546, 581 (D. Neb. 1966).

143. 688 S.W.2d at 768 (citing McKeever v. Israel, 689 F.2d 1315, 1325 (7th Cir. 1982)
(Posner, J., dissenting)).

144. 688 S.W.2d at 768.
145. Id.
146. Id.
147. Id. (citing Byrne v. Stewart, 3 S.C. Eq. (3 Des.) 466, 468 (1812)).
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natural right to. . . the enjoyment of the gains of their own industry, 148

and further held that it would not allow the state to condition a grant of
a license or privilege on the relinquishment of a constitutional right.14'

Although the court agreed that rights under the federal constitution
should be similarly protected, it did not reach that question.'"

The majority concluded its opinion by expressing admiration for attor-
neys or groups of attorneys who volunteer pro bono representation."1

The court held that it is appropriate for voluntary associations of attor-
neys to condition membership on pro bono service and that courts may
properly appoint these attorneys and other attorneys who volunteer in
civil cases.18s The majority stated, however, that courts have no inherent
power to compel uncompensated representation in civil cases.1"' The
court in Scott reasoned that the legislature is the appropriate body to
provide for this type of representation and for its funding.'"

Judge Blackmar, in the dissenting opinion, asserted that the courts of
Missouri have the authority to appoint counsel in civil cases."5 ' He stated
that section 205.590 of the Missouri Revised Statutes, defining 'poor per-
sons,' does not exclude the plaintiff in the underlying suit from the cover-
age of section 514.040. Section 205.590, he maintained, only defines those
who are entitled to public maintenance and does not exclude anyone from
other statutory assistance.1 " The dissent also noted that appointments
under the statute are discretionary and questioned the validity of assum-
ing that a court would abuse that discretion. 157

In addition to asserting statutory power, the dissent would align Mis-
souri with those courts that hold that the court has inherent power to
appoint counsel in civil cases. 6' Noting that courts have exercised this
inherent power in criminal cases, the dissent would not limit this power
in civil cases.1 "9 In contrast to the majority opinion, the dissent saw no
substantial difference between criminal and civil cases.60 Judge Blackmar
contended that appointments were justified by the court's concern for the

148. 688 S.W.2d at 769 (quoting Mo. CONST. art. I, § 2).

149. 688 S.W.2d at 769.
150. Id.
151. Id.

152. Id.
153. Id.
154. Id.

155. Id. at 770 (Blackmar, J., dissenting).

156. Id. at 772.
157. Id. at 774.
158. Id. at 772.
159. Id.
160. Id. at 772.
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administration of justice, which is no less important in civil cases.1'' Rely-
ing on this lack of qualitative difference between the two kinds of cases,
the dissent refused to accept that compelling uncompensated services
would be a taking of property. If it were not a 'taking' in criminal cases,
the dissent maintained, it was not a 'taking' in civil cases. 1"'

In further support of his position, Judge Blackmar stated that section
514.040 was the appropriate means of implementing article I, section 14
of the Missouri Constitution.1'" This section provides: "That the courts
of justice shall be open to every person, and certain remedy afforded for
every injury to person, property or character, and that right and justice
shall be administered without sale, denial or delay."" The dissenting
judge argued further that in addition to utilizing section 514.040, the
court may also assert inherent power to implement this provision.16'

Judge Blackmar criticized the Missouri Bar, relator Scott, and the ma-
jority opinion by stating that the facts of the underlying case were so
inadequately presented that the court could quash the preliminary rule
on that ground alone."" Mr. Wright, he added, was "not a personage cal-
culated to command sympathy,"''6 and such an unappealing case should
not lead the court to an improper decision that could affect all indigent
persons.1 8"

Throughout his dissent, Judge Blackmar returned to the idea that the
parties involved had framed an issue to force a decision by the supreme
court.16' He questioned the necessity of the attorney obtaining a writ
before he had exhausted remedies in the trial court.170 He observed that
the trial court had not ordered Scott to spend personal funds in the case,
that Scott had not tried to ascertain his specific duties, and that Scott
had not even interviewed the client. Furthermore, Judge Roper had made
no attempt to coerce Scott into compliance with the court's order. Judge
Blackmar maintained that the proper time for seeking relief from the su-
preme court was after the trial court had issued Scott a contempt
citation.' 7'

Another pervasive theme of the dissent was frustration with the Mis-

161. Id. at 773.
162. Id.
163. Id. at 774.
164. Id. (quoting Mo. CONsT. art. I, § 14).
165. 688 S.W.2d at 774 (Blackmar, J., dissenting).
166. Id. at 770.
167. Id.
168. Id.
169. Id. at 771-72.
170. Id. at 771.
171. Id.
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souri Bar."' Judge Blackmar expressed disappointment that the Bar had
made no suggestions for alternative legal assistance for plaintiff that may
have rendered this case moot.'7 3

According to Judge Blackmar, the majority offered only economic theo-
ries that did not solve plaintiff's problem. 174 The dissenting opinion criti-
cized the view that the 'market place' should determine whether an indi-
gent could obtain legal services in a civil suit.17 Judge Blackmar cited
Anders v. California," in which the United States Supreme Court held
that a lawyer should not have the final authority to decide if a case has
sufficient merit to proceed.' 7

7 Judge Blackmar expressed the view that an
indigent person who wants to bring a claim should have access to counsel
for legal advice."7

s

The dissent agreed with the majority concerning the financial difficul-
ties that lawyers face with uncompensated representation' and also rec-
ognized that the lack of adequate governmental funding substantially im-
pedes legal services organizations. 80 Judge Blackmar, however, was not
satisfied with the withdrawal of Mid-Missouri Legal Services. He stated
that some legal service organizations may represent indigents in fee-gen-
erating cases if it is shown that private attorneys are not willing to
serve.'

s'
The dissent also discussed the issue of potential malpractice suits, an

issue that the majority did not reach."s Judge Blackmar stated that ap-
pointed counsel cannot be compelled to advance funds in criminal cases
and, therefore, the attorney has no obligation to do so in civil cases. 83 An
attorney's failure to advance personal funds cannot subject him to a civil
suit for malpractice since there is no breach of duty to the client.'

Judge Blackmar stated that the holding of the majority could only be
justified if the trial court had absolutely no authority to appoint Scott to
represent an indigent in a civil case.' The dissent would have quashed
the temporary order that prohibited the appointment of relator Scott, re-

172. Id. at 770.
173. Id. at 770 n.5.
174. Id. at 771.
175. Id.
176. 386 U.S. 738 (1967).
177. Id. at 741.
178. 688 S.W.2d at 771 (Blackmar, J., dissenting).
179. Id. at 770.
180. Id. at 771.
181. Id.
182. Id. at 772.
183. Id.
184. Id.
185. Id. at 769.
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lying on the statutory and inherent power of the trial court to appoint
counsel for indigents in all cases.1 6

The question of whether courts have the inherent power to compel un-
compensated service from attorneys in civil cases is unsettled in many
jurisdictions. Courts that attempt to balance the plight of indigent civil
litigants against the burden on the bar may find the reasoning of the Mis-
souri Supreme Court helpful in clarifying the issues upon which a deci-
sion should rest.

In analyzing the Scott decision, in light of the historical background of
this area of law, three general issues emerge. Courts must determine the
extent of their power to compel representation. If the court possesses this
power, it must determine the extent of its power to provide funds for
appointed counsel. Finally, if the court has the power or a duty to provide
compensation, it must determine the source of these funds.

In determining whether authority exists to compel representation,
courts have relied on inherent and statutory powers. Courts have inherent
power to take necessary actions to effectuate the administration of jus-
tice'1 7 and to regulate the legal profession.1 " Courts have used this inher-
ent power in a variety of contexts including providing counsel for the
indigent. 8 '

Courts also have relied on statutory power as justification for compel-
ling appointment of counsel. Although the Missouri Supreme Court held
that the state statute challenged in Scott did not authorize appointment
in this particular case, Missouri courts have retained the power to ap-
point counsel in appropriate cases. In Scott, the court held that plaintiff
was not within the statutory definition of 'poor person,' and, therefore,
the statute did not authorize appointment. ' "

In reaching this decision, the court applied a narrow interpretation of
the definition of 'poor person.' As the dissent pointed out, the facts of the
underlying case were sketchy.191 Reviewing the few facts that were availa-
ble to the court, it is difficult to determine why the court did not deem
plaintiff a poor person. Plaintiff, a prisoner with no assets, was com-
plaining that stitches were left in his abdomen.1 "2 The court could have
found that he was 'sick,'" unable to support himself because of his incar-

186. Id. at 774.
187. See 20 AM. Jun. 2d Courts § 79 (1965).
188. MODEL CODE OF PROFESSIONAL R&SPONSIIL Ty, Preamble, DR 1-102 (1980).
189. Elam v. Johnson, 48 Ga. 348 (1873); Knox County Council v. State, 217 Ind. 493, 29

N.E.2d 405 (1940); State ex rel. Gentry v. Becker, 351 Mo. 769, 174 S.W.2d 181 (1943).
190. 688 S.W.2d at 759.
191. Id. at 770 (Blackmar, J., dissenting).
192. Id.
193. 688 S.W.2d at 759.
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ceration, and thus, within the scope of the statute. At this time, Missouri
retains statutory power to appoint uncompensated counsel when the
court is "satisfied that the plaintiff is a poor person. '"" If the Scott case
is followed, the court will limit this power by stringently adhering to a
narrow definition of the class of persons covered by the statute.

If the court had deemed plaintiff a poor person, the Missouri statute
would have authorized appointment of counsel, possibly necessitating a
ruling on the constitutionality of the statute. The majority circumvented
a potential clash with the legislature by ruling out statutory power to ap-
point counsel in this case. The court, however, could have avoided decid-
ing the constitutionality of the statute by merely requiring courts to ap-
point only those attorneys who individually or as members of a voluntary
group had agreed to provide uncompensated service. If the court had
found it necessary to reach the question of the constitutional validity of
the statute, one can speculate that it would not have permitted the state
to deprive unconsenting counsel of "the enjoyment of the gains of their
own industry"119 as a condition to granting a license or privilege.

A court also must consider constitutional issues when determining the
extent of its power to compel representation. In criminal cases, courts
have utilized various legal theories to lessen the economic inequality of
indigent defendants. These theories are based on the right to counsel
under the sixth amendment, the due process clauses of the fifth and four-
teenth amendments, and the equal protection clause of the fourteenth
amendment. 1 6 The majority in Scott found fewer reasons to justify com-
pelled appointments in civil cases than in criminal. 7 The dissent, how-
ever, pointed out that the difference between the cases is only in degree
and not in quality.1 "0 Judge Blackmar noted that the federal constitution
requires appointment of counsel in cases of possible imprisonment, but
emphasized that the purpose of this requirement is to insure the adminis-
tration of justice."' He stated that this purpose should extend to civil
cases'" and clearly expressed his preference for public funding for coun-
sel in both civil and criminal cases. 01

If a court determines that it has the power to compel representation, it
must determine what power it has to provide compensation. The court in

194. • Id. at 758 (quoting Mo. Ray. STAT. § 514.040 (1978)).
195. 688 S.W.2d at 769 (quoting Mo. CoNr. art. I, § 2).
196. See, e.g., Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S.

335 (1963).
197. 688 S.W.2d at 768.
198. Id. at 773 (Blackmar, J., dissenting).
199. Id.
200. Id.
201. Id. at 774.
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Scott based its refusal to compel uncompensated appointment primarily
on the state constitution, which provides that persons have a right to the
gains of their own labor.20 ' As pointed out earlier, other courts have relied
on similar reasoning to justify refusing to appoint uncompensated coun-
sel.' 0 ' An analysis of federal interpretation of this issue sheds light on the
court's decision.

On the federal level, the right to practice law has been held to be a
property right within the meaning of the due process clause of the four-
teenth amendment to the United States Constitution.0'4 The fourteenth
amendment's due process clause incorporates the 'taking clause' of the
fifth amendment.' 0 ' The theory behind the taking clause is that govern-
ment may not require a small number of individuals to bear costs that
properly ought to be assumed by the public as a whole .'" Courts have
considered an affirmative use of the professional's time, experience, and
skill to be a taking of property when services are compelled, because
these attributes make up a professional's stock in trade. 0 7 Courts, how-
ever, have formulated no clear standard to determine whether govern-
ment action affecting private property is a compensable taking 0 but
have recognized that when the burdens and benefits of appropriated ser-
vices are equitably distributed, there is no compensable taking because
there is an "average reciprocity of advantage."'"0

In the case of uncompensated appointments in civil cases, however, the
Scott majority found no reciprocal benefit to offset the burden imposed.
Certainly, compelled representation in these cases furthers the public in-
terest by promoting equal access to the courts, but the obligation does
not fall equally on all citizens-it applies only to a select segment of the
population. Furthermore, uncompensated service substantially frustrates
the individual's economic interest in her own labor and may create exces-
sive economic hardship.

During the pretrial hearing conducted by Judge Roper on Attorney
Scott's motion for withdrawal from the Wright malpractice action, Scott

202. 688 S.W.2d at 769 (citing Mo. CONsT. art. I, § 2).
203. Webb v. Baird, 6 Ind. 13 (1854); Smith v. State, 118 N.H. 764, 394 A.2d 834 (1978).
204. Schware v. Board of Bar Examiners, 353 U.S. 232 (1957); Konigsberg v. State Bar,

353 U.S. 252 (1957).
205. Chicago B. & Q.R.R. v. Chicago, 166 U.S. 226 (1897); Missouri Pac. Ry. v. Ne-

braska, 164 U.S. 403 (1896).
206. Armstrong v. United States, 364 U.S. 40, 49 (1960).
207. See, e.g., Boynton v. R.J. Reynolds Tobacco Co., 36 F. Supp. 593 (D. Mass. 1941);

Weiner v. Fulton County, 113 Ga. App. 343, 346, 148 S.E.2d 143, 145, cert. denied, 385 U.S.
1978 (1966); Webb v. Baird, 6 Ind. 13, 16-17 (1854); McNabb v. Osmundson, 315 N.W.2d 9,
16 (Iowa 1982); Mount v. Welsh, 118 Or. 568, 575, 247 P. 815, 821 (1926).

208. Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978).
209. Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).
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argued that this case would require at least $2500 in expenses in order to
proceed.1 10 The majority in Scott recognized that medical malpractice ac-
tions may involve extremely complex litigation that might require pro-
longed legal service amounting to months of the attorney's billable hours.
Such services may force the attorney to incur substantial overhead ex-
penses with no reimbursement. Attorneys in this position have no 'aver-
age reciprocity of advantage.' Under a traditional fifth amendment taking
analysis, individuals should not be compelled to assume costly public bur-
dens without just compensation;' 11 therefore, courts should have a duty to
provide reimbursement when substantial representation is required.
Moreover, the arguments that seek to justify a denial of compensation
lack sound reasoning and analysis.

For example, the court in Scott rejected the 'officer of the court' doc-
trine because of its misplaced reliance on English legal history.21' Courts
that seek to justify a denial of compensation may wish to consider the
words of one commentator who said that the oft-repeated doctrine that
lawyers are officers of the court has been "used as an incantation with
little or no analysis of what the title means or why a particular result
should flow from it.'" Similarly, the court in Scott rejected the argu-
ment that the mere power to license certain occupations justifies a taking
of property.21 4 The attorney's services are his property, and the privilege
of practicing law is a valuable property right. The idea that the granting
of a right to engage in a particular vocation should be predicated upon
the relinquishment of constitutional rights is inconsistent with holdings
of the United States Supreme Court.'15

By requiring a license to practice law, the state creates a monopoly that
confers a benefit that protects the public rather than giving advantage to
lawyers. The reciprocal benefits engendered by the monopoly to practice
law cannot overcome the fact that other licensed professionals are not
similarly obligated even though they are similarly monopolized.21 Fur-
thermore, whether this monopoly is a benefit enjoyed by all lawyers has
no bearing on the question of whether the individual lawyer has suffered
a compensable taking of property.

No one would dare suggest courts have the authority to order a doctor,
dentist or any other professional to provide free services, while at the
same time telling them they must personally pay their own overhead

210. 688 S.W.2d at 758.
211. Cf. Armstrong v. United States, 364 U.S. 40, 49 (1960).
212. 688 S.W.2d at 767.
213. Id. (citing Martineau, supra note 83, at 541).
214. 688 S.W.2d at 769.
215. Id.
216. For example, nurses, teachers, insurance agents, brokers, doctors, and pharmacists.
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charges for that time. Lawyers in our society are entitled to no greater
privileges than [other professionals,] but they certainly are entitled to no
less.217

The question of whether there is a trend toward recognition of the right
to receive compensation when compelled to represent an indigent civil
litigant remains unclear. As noted by the court in Scott, there is a paucity
of case law on the issue."" The New York Court of Appeals, in In re
Smiley,2 1

9 joined the strong minority of courts adhering to the position
that courts should not mandate compelled representation in civil cases
when the legislature had provided no provisions for reimbursement. 2 2

The majority approach that allows compelled representation without
provision for reimbursement still stands strong as was evidenced by the
decision of the South Carolina Supreme Court in Ex parte Dibble.21 In
Dibble, a South Carolina court appointed two lawyers to represent an in-
digent in several civil actions complaining of circumstances attendant to
his incarceration in state prison.2 2

2 The lawyers sought to be relieved of
the appointment, contending deprivation of their rights under the fifth
and fourteenth amendments to the United States Constitution. 3  With-
out much discussion, the court accepted the 'officer of the court' doctrine
in Dillon.224 The court- did not reach the issue of a court's inherent power
to order compensation from public funds for appointed counsel.2

2 It spe-
cifically declined, however, to join other courts in refusing to appoint law-
yers until compensation is made available by their legislatures. 22 The
court in Dibble based its holding on the idea that lawyers are public of-
ficers, bound by their profession's 'legally enforceable' ethical considera-
tions and rules. 2 7

The one discernable trend is the growing body of modern law in which
the United States Supreme Court has not allowed attorneys to be de-
prived of certain federal constitutional rights2s2 merely because of their
special status in society.aa Whether the courts will extend this case law to

217. Yarbrough v. Superior Court, 150 Cal. App. 3d 389, 395-96, 197 Cal. Rptr. 737, 744-
45 (1983) (King, J., concurring).

218. 688 S.W.2d at 760.
219. 36 N.Y.2d 433, 330 N.E.2d 53, 369 N.Y.S.2d 87 (1975).
220. Id. at 440, 330 N.E.2d at 57, 369 N.Y.S.2d at 93.
221. 279 S.C. 592, 310 S.E.2d 440 (1983).
222. Id. at 593, 310 S.E.2d at 441.
223. Id.
224. Id. at 594, 310 S.E.2d at 442.
225. Id. at 597, 310 S.E.2d at 443.
226. Id. at 596, 310 S.E.2d at 443.
227. Id.
228. 688 S.W.2d at 769 n.13.
229. Cohen v. Hurley, 366 U.S. 117, 129-30 (1961). This case was overruled by Spevack v.

894 [Vol. 37



SCOTT v. ROPER

protect appointed counsel from a substantial taking of his property with-
out just compensation must await another day.

If a court decides that it may compel representation and that the gov-
ernment has a duty to provide compensation, the remaining problem will
be to determine the source of those funds. Historically, the organized bar
in the United States has devoted itself to rendering free legal services to
those unable to afford them. The realities of the commercial world, how-
ever, have begun to undermine this time-honored tradition. The reality is
that courts are not simply asking attorneys to forego payments, but are
also requiring that attorneys provide indigent litigants with effective rep-
resentation. In many cases, however, effective representation requires the
unwilling attorney to expend funds for depositions, expert witnesses,
travel, consultants, and payment of overhead expenses.2380 In the words of
the late Senator Sam J. Ervin, Jr. "the lawyer should not fear indigency
while representing the indigent. '2

3
1

Legislatures and the public must begin to appreciate the fact that fed-
eral funding of legal services has been drastically cut. The legal questions
are whether compelled representation without compensation is a violation
of due process, a denial of equal protection, a compensable taking of
property, or involuntary servitude. The answer to these questions may
rest on public understanding. The vehicle used by poorer citizens to exer-
cise their legal rights is being quickly withdrawn. Voluntary pro bono
work on the part of the organized bar is no solution. Compelled represen-
tation when there is no source for the actual expenses of litigation is also
no solution. If the public desires to achieve a free society's most impor-
tant goal, equal rights under the law for all citizens, then the cost must
come from the public as a whole and not from a small segment of the
population.

The state of the law regarding mandatory pro bono service in civil cases
remains unsettled among the states. Undoubtedly, indigent civil litigants
will continue to request the courts to appoint uncompensated counsel.
The conflict between the demand for legal services and the burden on the
legal profession necessitates prompt legislative action to avoid potential
collapse of the system. The Missouri Supreme Court has spoken in favor
of protecting the lawyer's right to the fruits of his labor and has chal-
lenged the Missouri legislature to decide whether the indigent civil liti-

Klein, 385 U.S. 511 (1967).
230. Yarbrough v. Superior Court, 150 Cal. App. 3d 389, 395, 197 Cal. Rptr. 737, 744

(1983) (King, J., concurring).
231. Ervin, Uncompensated Counsel: They Do Not Meet The Constitutional Man-

date, 49 A.B.A.J. 435, 436 (1963).

19861 895



896 MERCER LAW REVIEW [Vol. 37

gant's right to redress requires appropriation of public funds to compen-
sate appointed counsel.

BARBARA D. GORDON
BRUCE D. PEISNER


