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During this survey period, the most notable development in the law of
business associations came not from the courts, but from the Georgia
General Assembly, which adopted a modified version of the Uniform
Partnership Act. The Georgia appellate courts did make rulings in a num-
ber of significant cases affecting corporation, partnership, and agency law,
including a case of first impression construing the dissenting shareholder
provisions of the Business Corporation Code.' These cases and legislative
actions are summarized below.

I. CORPORATIONS

A. Rights of Dissenting Shareholders: Valuation of Shares

Sections 14-2-250 and 14-2-2513 of the Official Code of Georgia Anno-
tated delineate the corporate actions from which any shareholder may
dissent, the procedures by which a dissenting shareholder exercises cer-
tain rights, and the mechanisms by which corporations are to deal with
shareholder dissents. In Atlantic States Construction, Inc. v. Beavers,'
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the Georgia Court of Appeals construed, for the first time, the provisions
of section 14-2-251(g)(1). This section requires a corporation to institute
special proceedings in superior court to determine a dissenting share-
holder's rights, and the fair value of the dissenting shareholder's stock
when the corporation fails to make an offer to pay fair value, or when the
dissenting shareholder fails to accept the corporation's offer."

Atlantic States Construction, Inc., plaintiff, instituted such an action
following defendant shareholder, Beavers', refusal of plaintiff's offers of
$3.57 per share for defendant's ten percent interest in McDonough Con-
struction Company and $31.14 per share for defendant's ten percent in-
terest in UG Construction Company.7 (Atlantic States Construction, Inc.
was the corporation that resulted from the merger of McDonough and
UG.) The shares were not publicly held or traded, and defendant Beavers
was the only minority shareholder.6

The trial judge's determination of the fair value of the shares in each
corporation differed from those of plaintiff's expert, defendant's expert,
plaintiff's pretrial offer, and book value. The chart below summarizes the
various determinations of the shares' value:

PER SHARE VALUATIONS'

MCDONOUGH UG

Plaintiff's pretrial offer $3.57 $31.14
Plaintiff's expert 3.23 15.93
Book value 3.45 18.86
Defendant's expert 7.31 42.39
Court's determination 4.83 11.32

Before reviewing plaintiff's enumerations of error, and noting that the
case presented questions of first impression, the appellate court summa-
rized the General Assembly's intent in enacting the statute. Observing
that the Georgia dissenting shareholder provisions were modeled after
those of New York, the court asserted that "[tihe general purpose behind
the statutory scheme for appraisal of dissenting shareholders' stock is to
provide an orderly and fair method to evaluate the ownership interests of

See Atlantic States Construction, Inc. v. Beavers, 250 Ga. 828, 301 S.E.2d 635 (1983).
5. O.C.G.A. § 14-2-251(g)(1) (Michie 1982).
6. Id.
7. 169 Ga. App. at 584, 314 S.E.2d at 247.
8. Id.
9. Id. at 585, 314 S.E.2d at 248.
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shareholders who are forced from the corporation by their dissent from
certain corporate action.""0

The statute provides no formula for valuation; rather, it states that the
dissenter is to be paid "the fair value [of the shares] as of the close of
business on the day prior to" the date of the shareholders' vote authoriz-
ing the proposed corporate action, "excluding any appreciation or depre-
ciation directly or indirectly induced by such corporate action or its pro-
posal."1 The court reasoned that such a broadly fashioned rule was
intended to allow the trial court considerable flexibility: "The only re-
quirements we read into the statute in this regard are that the trial courts
consider all factors relevant to the determination of the per share 'fair
value' in each particular case and apply a reasonable methodology sup-
ported by the evidence."' s

The court differed with the view of the Eleventh Circuit Court of Ap-
peals in Multitex Corp. v. Dickinson'3 and rejected the 'willing seller/
willing buyer' model as determinative of fair value. 4 This model accounts
only for market value, which is only one of the relevant factors to be
considered in arriving at fair value. Other factors, such as earnings or in-
vestment, and asset value, must be considered, 15 and the burden of proof
of fair value rests with the corporation."

The trial court reviewed the following as relevant factors in determin-
ing fair value: "(a) Earnings history (b) Investment value of the com-
pany (c) Nature of the business (d) Regional position in the market (e)
Management (f) Reputation of the business and goodwill (g) Size and reg-
ularity of dividend (h) Economy (i) Prospects for company in the imme-
diate future (j) Book value of the stock."'" The trial court then

gave each factor a positive or negative weight, added up the weighted
factors, and, for McDonough, multiplied that total by the per share book
value. For UG, the court multiplied the total weighted factors by book
value, then added the resulting figure to book value. The resulting figures
represented the "fair value" of each share of stock. Total weighted fac-
tors were + 1.4 for McDonough stock and - .4 for UG stock. Thus, the
trial court's "fair value" was $4.83 per share (1.4 x $3.45) for McDonough
stock and $11.32 per share (- .4 x $18.86 = - 7.54; 18.86 - 7.54 = 11.32)
for UG stock. The per share values were then multiplied by the total

10. Id. at 586, 314 S.E.2d at 249.
11. O.C.G.A. § 14-2-251(g)(4) (Michie 1982).
12. 169 Ga. App. at 586, 314 S.E.2d at 249.
13. 683 F.2d 1325 (11th Cir. 1982).
14. 169 Ga. App. at 586-87, 314 S.E.2d at 249.
15. Id. at 586, 314 S.E.2d at 249.
16. Id. at 587, 314 S.E.2d at 249.
17. Id. at 587, 314 S.E.2d at 249-50.
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number of shares previously held by appellee [defendant) to obtain the
total award. The court refused to apply a "minority interest" discount or
"lack of marketability" discount to either the total award or the per
share values.1"

Turning to plaintiff's enumerations of error, the court rejected the ar-
gument that the trial judge erred by refusing to accept the valuations of
the parties' experts. The court ruled that the record revealed sufficient
evidence from which the trial judge could reach an independent evalua-
tion without relying upon the testimony of the experts."

The appeals court then responded to Atlantic's contention that the
trial court applied an inappropriate burden of proof. The court found
fault with Atlantic's assertion that because the trial court rejected defen-
dant's expert's opinion that the stock value exceeded book value, then it
necessarily followed that the trial court had to accept plaintiff's expert's
opinion that the stock value could not exceed book value.'0 The court
noted that there was independent evidence to support the trial court's
conclusion that fair value exceeded book value."1

The court of appeals also rejected plaintiff's next contention, that the
trial judge erroneously rejected evidence of historical sales and industry
norms. 2 The court noted that the historical sales data, which the trial
court had determined to be irrelevant, was scant and "ancient." "3 In ref-
erence to plaintiff's contention that the trial court ignored 'recognized in-
dustry norms' by refusing to equate book value with fair value, the appel-
late court repeated that the trial court was not limited to considerations
of book value only, "although the evidence in [the] case mandate[d] that
some consideration be given to book value."' "

The trial court held that public policy prohibited the consideration of a
'minority discount' as a factor in determining fair value, since to do oth-
erwise would, "in effect, grant the controlling shareholder a 'control pre-
mium' and thus compensate the minority shareholder for less than his
pro rata share of the total value of the corporation."' 5 The court of ap-
peals rejected that conclusion, observing that "[t]he focus of the valua-
tion process is on the value of the stock held by the dissenting sharehold-
ers, not on the value of some specified percentage of the corporate

18. Id. at 587, 314 S.E.2d at 250.
19. Id. at 587-88, 314 S.E.2d at 250.
20. Id. at 588, 314 S.E.2d at 250.
21. Id.
22. Id.
23. Id.
24. Id.
25. Id. at 589, 314 S.E.2d at 251.
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worth.'2 Acknowledging that the minority nature of the dissenter's hold-
ings might have an adverse effect on their value in some cases, the appel-
late court concluded that it would be error for a trial court to refuse to
take such a factor into account in such cases, and that the trial court
should be cautious, applying such a discount only when it appears to be
relevant in light of the evidence presented." The appeals court expressed
a similar view of the "lack of marketability" factor.8 The court rejected
outright plaintiff's contention that the factors considered by the trial
court lacked evidentiary support.2

Plaintiff succeeded with its next enumeration of error: that the trial
court's methodology was "arbitrary, unsupported by the evidence, and in-
capable of rendering consistent, logical, and predictable results."" The
trial court had outlined only one valuation formula, namely, the one used
for the McDonough stock. Had the trial court applied the same formula
to the UG stock, the result would have been a negative value for the
stock. The appeals court observed that had the trial court applied the
variant 'UG formula' to the McDonough shares, the result would have
been a value far below that indicated by the evidence.31 The appellate
court stated, "Thus, the methodology employed by the trial court is whol-
ly unreliable."' Deferring to the trial court, the court of appeals refused
to specify a methodology, observing that the trial judge "must determine
the proper methodology based upon the evidence and any formula not
'clearly erroneous' will be unassailable on appeal.""

The court turned next to the question of interest to be paid to defen-
dant. Georgia Code section 14-2-251(g)(6)" provides that interest shall be
paid from the date on which the shareholders authorized the corporate
action giving rise to the dissent to the date of payment, "at such rate as
the court finds to be equitable."" The court of appeals rejected plaintiff's
contention that in every case the equitable rate is the legal rate of inter-
est." On the other hand, the court held that "legal rates are prima facie
'equitable,' and any award deviating from the legal rates must be based
upon sufficient evidence demonstrating that another rate is appropri-

26. Id.
27. Id.
28. Id. at 589-90, 314 S.E.2d at 251.
29. Id. at 590, 314 S.E.2d at 251.
30. Id.
31. Id. at 590, 314 S.E.2d at 251-52.
32. Id. at 590, 314 S.E.2d at 252.
33. Id. at 591, 314 S.E.2d at 252.
34. O.C.G.A. § 14-2-251(g)(6) (Michie 1982).
35. Id.
36. 169 Ga. App. at 591, 314 S.E.2d at 252.
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ate. '37 In its deliberations with respect to interest, the trial court should
consider the whole time period involved, not just the date on which the
right of dissent arose." Evidence such as "the rate of return for similar
investments and alternative investments utilized by the dissenting share-
holder during the time period in question, the projected rate of return on
the dissenting shareholder's stock during the time period in question, and
the rate at which the corporation borrowed money during the time period
in question"3 should be considered. Whatever the trial court's finding
with respect to interest, it should "provide neither a 'bonanza' for the
dissenting shareholder nor an incentive for the corporation to lengthen
the appraisal process,"' 0 and should be awarded only upon that portion of
the judgment representing the fair value of the dissenter's stock.

The court did not consider plaintiff's final contention that the trial
court's award of attorneys' and expert witness fees was unjustified. Since
the case was reversed and remanded to the trial court, the court of ap-
peals instructed the trial judge to conduct another review of these
awards.'1

While the court of appeals relied heavily upon New York case law in
reaching its conclusions, the vast majority of decisions from courts in
other states with appraisal statutes have reached a similar result: that
all relevant factors must be taken into account in the valuation of a dis-
senting shareholder's stock.'

B. Corporate Liability for Contracts Executed by Officers

In Hawkins v. Turner,48 the Georgia Court of Appeals reversed a trial
court's granting of a motion in limine that excluded evidence relevant to
the issue of corporate liability on a contract executed by a corporate of-
ficer using a misnomer of the corporation. One of the plaintiffs, a store
owner, had contracted with a general contractor, who in turn executed
the subcontract in question with defendant B. L. Hawkins. Defendant
signed the subcontract as follows: "Hawkins Plumbing Company, Inc.,
B. L. Hawkins." No such business entity actually existed, either as a cor-
poration or as a registered trade name. Defendant was president and ma-
jor shareholder of a corporation named "Hawkins Heating and Plumbing
Company, Inc."'44

37. Id.
38. Id.
39. Id.
40. Id. at 592, 314 S.E.2d at 252-53.
41. Id. at 592, 314 S.E.2d at 253.
42. See Annot., 48 A.L.R.3D 430, 442 (1973 & Supp. 1983).
43. 166 Ga. App. 50, 303 S.E.2d 164 (1983).
44. Id. at 50-51, 303 S.E.2d at 165.
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The trial court held that the entity which had contracted with the gen-
eral contractor was the defendant individually, and not Hawkins Heating
and Plumbing Company, Inc.4

6 Despite the trial court's refusal to allow
evidence of corporate liability, defendant Hawkins contended that he
signed the subcontract in his corporate capacity only.'

The court of appeals reversed the trial court's granting of the motion in
limine and its holding that defendant individually was the contracting
entity.47 The appellate court observed that parol evidence is admissible to
show that the parties to a contract intended to bind a corporation rather
than the officer individually in cases in which the officer's signature does
not indicate his representative capacity.48

On appeal, plaintiffs relied upon two established principles: (1) an in-
dividual's undertaking in a fictitious or trade name is the obligation of
the individual; and (2) if one executes a contract as an agent of a nonexis-
tent principal, it may be inferred that the agent is bound by it." The
court of appeals noted, however, that "a mere 'misnomer of a corporation
in a written instrument, or in a law, or in a judicial proceeding is not
material or vital in its consequences, if the identity of the corporation
intended is clear or can be ascertained by proof.' "50 In addition, an error
in the use of the corporate name should not be allowed to frustrate the
intention of the parties to the agreement. Consequently, an agent who
executes a contract using a misnomer of a corporation is not as a matter
of law conducting business either in a fictitious or trade name or in the
name of a nonexistent principal.' 1

The court noted that whether the subcontract was executed under cir-
cumstances indicating corporate or individual liability was a question of
fact and, therefore, reversed the trial court's decision to grant summary
judgment to plaintiffs on that issue. The court also reversed the granting
of the motion in limine excluding evidence concerning corporate
liability."

In Lanier Insurance Agency, Inc. v. Citizens Bank, Hogansville," the
Georgia Court of Appeals reaffirmed the principle of ratification of acts
by a corporate officer that exceed the officer's authority. In connection
with a loan to a manufacturing company by plaintiff bank, defendant in-

45. Id,
46. Id. at 51, 303 S.E.2d at 165.
47. Id. at 53, 303 S.E.2d at 167.
48. Id. at 51, 303 S.E.2d at 166.
49. Id.
50. Id. at 51-52, 303 S.E.2d at 166 (quoting 6 FLVrCHER, CYCLOPEDIA OF THE LAW OF

PRivATE CoaPoRArioNs § 1444, at 182-83 (perm. ed.)) (emphasis added).
51. 166 Ga. App. at 52, 303 S.E.2d at 166.
52. Id. at 53, 303 S.E.2d at 166-67.
53. 168 Ga. App. 424, 309 S.E.2d 419 (1983).

19841
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surance agency's vice president executed a guaranty." Funds from the
loan were used to pay the manufacturing company's account with defen-
dant. At the time of receipt of this payment, defendant was unaware that
its officer had executed the guaranty.0 0

Upon the principal's default on the bank loan, plaintiff demanded pay-
ment by defendant under the guaranty." Defendant refused to pay. At
trial, defendant argued that its officer lacked authority to bind it contrac-
tually." The trial court granted a partial summary judgment to plaintiff
on the question of liability, and defendant appealed."

The appellate court had little difficulty in finding defendant liable, re-
lying upon two principles: (1) section 14-2-150(g) of the Official Code of
Georgia Annotated,"' provides that a corporation is not relieved of liabil-
ity to innocent third parties for acts of a corporate officer beyond the
scope of his authority, if the third party does not know of such limitation;
and (2) when a corporation, after learning all relevant facts, accepts the
benefits of an unauthorized contract executed in its behalf, the corpora-
tion may be bound because of ratification.60 In the case sub judice, the
corporation made no effort to reject the benefits that it received from the
officer's unauthorized execution of the guaranty."

C. Piercing the Corporate Veil

In Western Broadcasting Co. v. Barrington," plaintiffs failed to pierce
the corporate veil of a bankrupt business in order to reach the assets of
its president and stockholder. Defendant's corporation had set up an ad-
vertising agency to avoid paying a fifteen percent commission ordinarily
owed to its independent advertising agency for negotiating advertise-
ments with plaintiff." Through defendant, the corporation notified plain-
tiff that all charges for advertising should be billed directly to the in-
house agency. The trial court granted summary judgment in favor of de-
fendant, who argued that the in-house agency was merely a department
of his corporation and that he never acted in a manner indicating that he
assumed personal liability for the agency's debts."

54. Id. at 424, 309 S.E.2d at 419.
55. Id.
56. Id.
57. Id.
58. Id. at 424, 309 S.E.2d at 419-20.
59. O.C.G.A. § 14-2-150(g) (Michie 1982).
60. 168 Ga. App. at 425, 309 S.E.2d at 420.
61. Id.
62. 167 Ga. App. 301, 306 S.E.2d 320 (1983).
63. Id. at 302, 306 S.E.2d at 320.
64. Id. at 302, 306 S.E.2d at 321.
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The court of appeals affirmed the summary judgment and refused to
hold the corporate officer individually liable." The court reviewed the
parties' course of dealings and found nothing to refute defendant's denial
of individual liability. The court found no commingling and confusion of
corporate and individual properties, records, control, and so forth, and no
use of the corporate entity to defeat justice, perpetrate fraud, or evade
statutory, contractual, or tort responsibility. Hence, defendant was enti-
tled to summary judgment."

In another case concerning piercing the corporate veil, Worsham
Brothers Co. v. Federal Deposit Insurance Corp.,17 the result was that
corporate assets, rather than those of an officer or shareholder, were
made available to plaintiff. The case arose in the context of a garnish-
ment proceeding. Plaintiff, Federal Deposit Insurance Corporation, which
had domesticated its Florida judgment against Earl S. Worsham, sought
to garnish Worsham's wages from garnishee, a corporation in which he
was the controlling shareholder and an officer." Without discussing par-
ticular facts, the court stated that the trial court was authorized to disre-
gard "the corporate veil shielding defendant behind the garnishee ....
It is apparent from the record that the garnishee owes defendant
whatever defendant would like garnishee to owe him and, under such cir-
cumstances, it is appropriate to disregard the corporate identity as a sep-
arate entity."'"

D. Nonprofit Corporations

The Supreme Court of Georgia was asked in Reddick v. Jones70 to re-
view a trial court's order finding that the board of directors of Thankful
Baptist Church, Inc., a nonprofit Georgia corporation, acted without au-
thority in firing the church's pastor.71 After a dispute arose between the
pastor and certain church members, the pastor succeeded in having the
congregation vote to retain his services for an indefinite period and to
invoke an ecclesiastical procedure called 'silencing,' thus depriving four of
his opponents of their voting rights as church members." These church
members then successfully persuaded the board of directors to fire the
pastor.

The court observed that the dispute concerned property rights and

65. Id. at 303, 306 S.E.2d at 322.
66. Id. at 303, 306 S.E.2d at 321-22.
67. 167 Ga. App. 163, 305 S.E.2d 816 (1983).
68. Id. at 163-64, 305 S.E.2d at 818.
69. Id. at 167, 305 S.E.2d at 820.
70. 251 Ga. 195, 304 S.E.2d 389 (1983).
71. Id. at 195, 304 S.E.2d at 390.
72. Id.

1984]
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noted that "Georgia has adopted a presumptive rule of majority represen-
tation which can be overcome by the application of neutral principles of
law such as state statutes, corporate charters, relevant deeds, and the or-
ganizational constitutions of denominations. 75 The parties agreed that
any neutral principles that might be applicable would be contained in the
church's charter and bylaws.

The bylaws provided that in the event of dissension between the pastor
and the corporation, "the corporation shall ask for the resignation of the
pastor. '74 Another section of the bylaws provided that all active members
of the congregation were members of the corporation. The court con-
strued these bylaws to mean that the term 'corporation' was the "entire
membership of the corporation acting through majority vote."' "7 The court
concluded that language elsewhere in the bylaws, such as giving the board
day-to-day management of the corporation and authority over any power
not exercised by the general membership, was insufficient to vest in the
board of directors the power to fire the pastor."

E. Statutes Affecting Corporations

No major legislation affecting corporations was passed by the 1984 ses-
sion of the General Assembly. Laws were enacted to prescribe procedures
for ordering supersedeas in criminal cases involving corporate defen-
dants;77 to raise and lower certain fees related to registration of corporate
names;70 to allow notices of shareholder meetings to be mailed other than
by first-class mail if the corporation has more than 500 shareholders;7"
and to revise the venue provisions of section 14-2-63 of the Official Code
of Georgia Annotated, so that a corporation is deemed to reside in the
county where its registered office is maintained, as well as in any county
in which it has an office or place of doing business.80

73. Id. at 196, 304 S.E.2d at 391.

74. Id.

75. Id.

76. Id.

77. Act of Mar. 14, 1984, Pub. L. No. 815, § 1, 1984 Ga. Laws 413 (codified at O.C.G.A. §
5-6-45(b) (Michie Supp. 1984)).

78. Act of Mar. 15, 1984, Pub. L. No. 878, §§ 1-2, 1984 Ga. Laws 514 (codified at
O.C.G.A. §§ 14-2-42 to -43 (Michie Supp. 1984)).

79. Id. § 3, 1984 Ga. Laws 514 (codified at O.C.G.A. § 14-2-113 (Michie Supp. 1984)).

80. Act of Apr. 4, 1984, Pub. L. No. 1278, § 1, 1984 Ga. Laws 1319, 1319-20 (codified at
O.C.G.A. § 14-2-63 (Michie Supp. 1984)).
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II. PARTNERSHIPS

A. Partner's Limitation of Future Liability for Partnership Debt

In Arrington v. Columbia Nitrogen Corp.,81 the Georgia Court of Ap-
peals affirmed the right of a partner to disclaim liability for future debts
of a partnership by giving express notice to creditors. In so doing, the
court relied upon statutory language and questioned a century-old deci-
sion by the Georgia Supreme Court.6 2 Defendant Arrington was sued by
plaintiff for monies owed by a partnership consisting of Arrington and
codefendant Lennon."' Arrington defended on the ground that because he
had notified plaintiff not to extend credit to the partnership, he could not
be held liable for payment of partnership debts resulting from plaintiff's
extensions of credit to the partnership following receipt of the notice. The
trial court directed a verdict in favor of plaintiff, relying on the decision
of the Supreme Court of Georgia in Campbell & Jones v. Bowen & Bird."
In Arrington, the court held that "both partners were liable for debts
incurred for the legitimate use and business of the partnership, notwith-
standing the express notice given by [one of the partners prior to plain-
tiff's extension of credit]." 85

On appeal, Arrington contended that the supreme court's decision in
Campbell & Jones was not consistent with the language of section 1899 of
the 1868 Code (now codified at Official Code of Georgia Annotated sec-
tion 14-8-61),"6 which reads as follows: "All the partners shall be bound
by the acts of one, within the legitimate scope of the business of the part-
nership, until dissolution, the commencement of legal proceedings for dis-
solution, or express notice of dissent is given to the person about to be
contracted with." 7

The court of appeals noted that if a supreme court decision fails to
refer to a statute that governs the decision, the case cannot be relied
upon as authority. The court observed that "[t]he Act of the legislature
speaks with imperative and controlling authority and must be followed in
preference to the judicial utterance in conflict therewith."" Conse-

81. 168 Ga. App. 455, 309 S.E.2d 428 (1983).
82. Id. at 455-57, 309 S.E.2d at 429-30.
83. Id. at 455, 309 S.E.2d at 429.
84. 49 Ga. 418 (1873).
85. 168 Ga. App. at 456, 309 S.E.2d at 430 (emphasis in original).
86. O.C.G.A. § 14-8-61 (Michie 1982) (to be repealed by Georgia Uniform Partnership

kct, O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1984)) (effective April 1, 1985).
87. Id.
88. 168 Ga. App. at 456-57, 309 S.E.2d at 430 (quoting Murphy v. Harding, 220 Ga. 634,

;36, 140 S.E.2d 852, 854 (1965)) (in turn quoting Central Ry. v. Jones, 28 Ga. App. 258, 261-
2, 110 S.E. 914, 916 (1922)).
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quently, the court of appeals concluded that the language of the statute
regarding limitation of future liability by a partner giving notice should
control and reversed the trial court's directed verdict.6

The court also noted that under general agency principles, one who
deals with an agent is bound by knowledge of limitations placed upon the
agent's authority by the principal." It is not clear from the language of
the decision, however, that defendant Arrington had authority to speak in
behalf of the partnership as principal, and thus the court's discussion of
this point may have been misplaced.

B. Removal of the General Partner by Limited Partners

The Supreme Court of Georgia borrowed from employment-at-will
cases to deny the right of a general partner to maintain an action against
limited partners who voted to terminate the general partner's interest
and replace him as manager of a limited partnership. In Lesesne v. Mast
Property Management, Inc., the partnership agreement provided that
limited partners owning more than a fifty percent interest could remove
the general partners and replace them with new general partners. In addi-
tion, if limited partners holding more than a thirty percent interest de-
sired to propose removal and replacement of a general partner, the gen-
eral partner was required to notify all limited partners of the proposal
and to provide a ballot for voting on the proposal. In Lesesne, the general
partner notified the limited partners of just such a proposal, and the lim-
ited partners unanimously voted to terminate the interest of Baer as gen-
eral partner and to replace him with Lesesne, one of the limited partners.
Baer asserted that the vote was obtained by Lesesne through fraud and
misrepresentation."

Baer succeeded in obtaining a temporary restraining order that pre-
vented his removal as general partner and enjoined Lesesne from assum-
ing management of partnership operations. On appeal, the Supreme
Court of Georgia noted that it has the right to interfere with the trial
court's discretion in granting or refusing an interlocutory injunction when
the question to be decided by the trial court is one of law rather than of
fact.9 The supreme court thus stated, "The question of law here is
whether the fraud and misrepresentation claim asserted by Baer against
Lesesne would authorize the setting aside of the limited partners' vote
removing Baer as general partner and appointing Lesesne as successor

89. 168 Ga. App. at 457, 309 S.E.2d at 430.
90. Id.
91. 251 Ga. 550, 307 S.E.2d 661 (1983).
92. Id. at 550-51, 307 S.E.2d at 682.
93. Id. at 551-52, 307 S.E.2d at 662-63.
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general partner.""
The supreme court chose to rely on a line of cases represented by Geor-

gia Power Co. v. Busbin,"5 in which the court held that "although an em-
ployment terminable at will gives no rise to a cause of action against the
employer for wrongful termination, an action may be maintained against
a third person for tortious interference with the employment relation-
ship."" By analogy to the situation in Busbin, the court held that Baer
could not maintain an action to reinstate himself as general partner, al-
though he "may or may not have a claim against Lesesne for tortious
interference with whatever employment relationship he had with [the
limited partnership]."

Although the result may be correct, the analogy to employment cases is
unfortunate. To cast the general partner in the same light as an employee
at will in this case seems entirely unnecessary. While it is true that the
partnership agreement in question gave the limited partners "the right,
for whatever reason to remove Baer as general partner," the position of
general partner (who by statute is in charge of the management of the
partnership business) is the same as a partner in a general partnership,
subject to whatever contractual obligations the limited partnership agree-
ment may provide that are not in contravention of the statutory provi-
sions. To suggest that Lesesne had some 'employment relationship' with
the limited partnership unnecessarily imposes on partnership law the
trappings of employment contract law. If there was an employment rela-
tionship in this case, it was between the partnership and the corporation
(owned by Baer) that managed the partnership property.

The supreme court implied in its ruling that the partnership agreement
language allowing the replacement of a general partner by vote of the
limited partners was broad enough to countenance the removal of a gen-
eral partner by a limited partners' vote induced through fraud-a ques-
tionable interpretation." If the court did intend to reach that conclusion,
however, then its decision reversing the trial court's temporary injunction
was logical.

C. The Limited Partnership Agreement as Constituting a Personal
Guaranty by the General Partner

The court of appeals found language in a limited partnership agree-

94. Id. at 552, 307 S.E.2d at 663.
95. 242 Ga. 612, 250 S.E.2d 442 (1978), rev'd on other grounds after retrial, 249 Ga.

180, 289 S.E.2d 514 (1982).
96. 251 Ga. at 552, 307 S.E.2d at 663.
97. Id.
98. Id.
99. Id.
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ment sufficient to raise a question of fact concerning the existence of a
suretyship in Growth Properties, Ltd., IV v. Wallace.100

The limited partnership agreement provided that the limited partner
would receive a preferential payment of $28,125 annually, paid in quar-
terly installments. The agreement further provided:

If this priority cashflow to the Limited Partner is not available in any
quarter, the General Partner shall contribute the amount of such prefer-
ence to the Partnership as a capital contribution and this amount will be
distributed to the Limited Partner .... The preference to the Limited
Partner is cumulative and is an absolute obligation of the General Part-
ner in the event the distributable income of the partnership is insuffi-
cient to pay the same.' 1

At the formation of the partnership, the limited partner's contribution of
$280,000 was deposited to the general partner's personal bank account.
Certain partnership obligations were paid from those funds.

The general partner made quarterly payments as required by the agree-
ment except for the first two payments due in 1976. In July of 1976, the
partnership filed a Chapter XII Bankruptcy Act petition, and the prefer-
ential payments owed to the limited partner were listed as unsecured
claims. Pursuant to the bankruptcy proceedings, these claims were dis-
charged and the general partner was ordered to convey his partnership
interest to the bankruptcy trustee's designee.1 "0

Thereafter, the limited partner sued the general partner, alleging
breach of the partnership agreement and fraud in the partnership trans-
action. Among other things, the limited partner claimed that the general
partner was, in effect, a guarantor of the partnership's debt to the limited
partner. The trial court directed a verdict in favor of the general partner
on the guaranty question.10' On appeal, the general partner claimed that
any obligation that he owed to the limited partner was discharged in the
bankruptcy proceedings; the limited partner persisted in its guaranty
argument. '"

The court of appeals, ruling that the language of the partnership agree-
ment could be construed as creating a suretyship, observed that consider-
ation adequate to support the suretyship agreement could be found in the
payment by the limited partner of $280,000 to the partnership in ex-
change for the general partner's personal guaranty of the preferential

100. 168 Ga. App. 893, 310 S.E.2d 715 (1983).
101. Id. at 894, 310 S.E.2d at 716-17.
102. Id. at 895, 310 S.E.2d at 717.
103. Id.
104. Id.
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payments by the partnership to the limited partner."' The court also
noted that "the fact that Wallace [the general partner] used the majority
of the $280,000 purchase money to satisfy his personal debts could qual-
ify as adequate consideration to support the agreement."1 6 On the other
hand, the court continued, one could view the general partner, rather
than the partnership, as the principal in view of the direct flow of the
consideration to him.10 7

Whatever the general partner's role, the determination of which was a
question of fact, he could not escape liability on the discharge-in-bank-
ruptcy theory. 08 Consequently, "the issue of Wallace's status and possi-
ble liability to [the limited partner] should have been submitted to the
jury for a factual determination of the matter,"'1 " and the court reversed
the trial court's directed verdict." 0

D. Legislative Developments: Adoption of the Uniform Partnership
Act

The 1984 General Assembly adopted a slightly modified version"' of
the Uniform Partnership Act, which was first approved in 1914 by the
National Conference of Commissioners on Uniform State Laws." 2 On
April 1, 1985, the new Act becomes effective, superseding the current
Chapter 8 of Title 14 of the Official Code of Georgia Annotated.

An exhaustive analysis of the new Act and a comparison with present
Georgia law are beyond the scope of this survey and will not be at-
tempted here. Instead, some highlights and major changes to be effected
by the Act are enumerated.

The Georgia version of the Uniform Act was drafted by the Joint Com-
mittee on the Uniform Partnership Act, composed of members of Corpo-
rate and Banking Law and Real Property Law Sections of the State Bar
of Georgia,1 '3 with Professor Larry E. Ribstein of Mercer Law School act-
ing as reporter. With the assistance of the Chas. P. Young Company and

105. Id. at 895-96, 310 S.E.2d at 717-18.
106. Id. at 896, 310 S.E.2d at 718.
107. Id.
108. Id.
109. Id. at 897, 310 S.E.2d at 718.
110. Id.
111. Uniform Partnership Act, Pub. L. No. 1311, 1984 Ga. Laws 1439 (codified at

O.C.G.A. tit. 14, ch. 8 (Michie Supp. 1984)) (effective April 1, 1985).
112. See generally UNIFORM PARTNERSHiP AcT, 6 U.L.A. 5-7 (master ed. 1969) (Commis-

sioners' prefatory note). For a comprehensive treatment of this and other related topics, see
MERCER LAW RE IEW, Vol. 36, No. 2, which is devoted to an exploration of business
associations.

113. Committee members included James L. Smith HI and Tim Carssow (Co-Chairmen),
Bernard L. Green, Jr., Robert P. Bryant, Russell S. Groves, Jr., and Michael H. Pope.
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Darby Printing Company, the state bar has published the Georgia version
of the Act and the committee report.'1

Among other things, the Act
(1) for the first time defines "knowledge" and "notice";"
(2) modifies the equal dignity rule and provides that already existing

partnerships will be governed by the Act in certain respects;
(3) defines "partnership" and sets down rules for determining the exis-

tence of a partnership;"'
(4) provides more comprehensive rules for determining what consti-

tutes partnership property and makes explicit the right of the partner-
ship to own real property;118

(5) clarifies rules governing the conveyance of partnership property;'
(6) for the first time authorizes, but does not require, public recording

of general partnership agreements;11 0

(7) defines when the partnership is chargeable with knowledge of or
notice to a partner;1 1

(8) subject to contrary language in the partnership agreement, provides
that partners share equally in partnership profits and share losses in pro-
portion to their share of profits;1

22

(9) provides remuneration for the surviving partner for his services in
winding up the partnership affairs;1 3

(10) strengthens prior Georgia law by making clear that a partner's
fiduciary duties extend to formation and liquidation, and that a partner
holds wrongfully appropriated sums as a trustee;"24

(11) clarifies the extent of a partner's property rights and defines a
partner's rights in partnership property;"'2

(12) lists causes of dissolution;'
(13) lists circumstances under which a court may order dissolution;'

114. Copies of the report are available from the Institute for Continuing Legal Educa-
tion, University of Georgia School of Law, Athens, Ga. 30602, (404) 552-2522, at a cost of
$2.00 plus shipping costs and tax.

115. Uniform Partnership Act, No. 1311, 1984 Ga. Laws 1439, 1440-41 (codified at
O.C.G.A. § 14-8-3 (Michie Supp. 1984)) (effective April 1, 1985).

116. Id. at 1441 (codified at O.C.G.A. § 14-8-4 (Michie Supp. 1984)).
117. Id. at 1441-42 (codified at O.C.G.A. § 14-8-6 to -7 (Michie Supp. 1984)).
118. Id. at 1443-44 (codified at O.C.G.A. § 14-8-8 (Michie Supp. 1984)).
119. Id. at 1445 (codified at O.C.G.A. § 14-8-10 (Michie Supp. 1984)).
120. Id. at 1445-48 (codified at O.C.G.A. § 14-8-10A (Michie Supp. 1984)).
121. Id. at 1448 (codified at O.C.G.A. § 14-8-12 (Michie Supp. 1984)).
122. Id. at 1449-50 (codified at O.C.G.A. § 14-8-18 (Michie Supp. 1984)).
123. Id. (codified at O.C.G.A. § 14-8-18 (Michie Supp. 1984)).
124. Id. at 1451 (codified at O.C.G.A. § 14-8-21 (Michie Supp. 1984)).
125. Id. at 1451-52 (codified at O.C.G.A. §§ 14-8-24 to -25 (Michie Supp. 1984)).
126. Id. at 1454-55 (codified at O.C.G.A. § 14-8-31 (Michie Supp. 1984)).
127. Id. at 1455 (codified at O.C.G.A. § 14-8-32 (Michie Supp. 1984)
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(14) specifies which partners have the right to wind up partnership
affairs;126

(15) delineates the rights of partners in relation to the application of
partnership property upon dissolution, including dissolution caused
wrongfully either in contravention of the partnership agreement or as a
result of a partner's wrongful conduct; 29

(16) defines partners' rights when the partnership is dissolved on ac-
count of fraud or misrepresentation of a partner;'2 "

(17) establishes rules for distribution of assets following dissolution;12 '

(18) delineates rules for establishing liability of persons continuing the
business in certain circumstances;'

(19) alters somewhat the rights of a withdrawing partner and the estate
of a deceased partner when the partnership business is continued; 32

(20) changes the accrual date of a partner's right to an account of his
partnership interest.'"

III. AGENCY

A. Insurance Contracts

Two noteworthy cases before the court of appeals involved agency prin-
ciples in the context of automobile insurance contracts. In the first, Stew-
art v. Boykin," plaintiff, whose automobile insurance policy had lapsed,
went to defendant Boykin, who operated Pooler Insurance Agency. De-
fendant completed a special risk application for plaintiff, who signed the
application without reading it, purportedly because he forgot his glasses.
Plaintiff claimed that he asked Boykin when he would be covered and
that Boykin responded that he was covered "as soon as he walked out the
door," '" an allegation denied by defendant. Defendant failed to submit
plaintiff's application for coverage to the carrier for a period of eleven
days, and plaintiff's wife was involved in an automobile accident on the
eleventh day.

Plaintiff's claim for personal injury protection benefits was denied by
the insurer, which was later dismissed by the trial court from a suit

128. Id. at 1458 (codified at O.C.G.A. § 14-8-37 (Michie Supp. 1984)).
129. Id. at 1458-60 (codified at O.C.G.A. § 14-8-38 (Michie Supp. 1984)).
130. Id. at 1460 (codified at O.C.G.A. § 14-8-39 (Michie Supp. 1984)).
131. Id. at 1460-62 (codified at O.C.G.A. § 14-8-40 (Michie Supp. 1984)).
132. Id. at 1462-63 (codified at O.C.G.A. § 14-8-41 (Michie Supp. 1984)).
133. Id. at 1463-64 (codified at O.C.G.A. § 14-8-42 (Michie Supp. 1984)).
134. Id. at 1464 (codified at O.C.G.A. § 14-8-43 (Michie Supp. 1984)).
135. 165 Ga. App. 868, 303 S.E.2d 50 (1983).
136. Id. at 868, 303 S.E.2d at 51.
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brought by plaintiff because of the absence of an agency relationship. 131

The court of appeals affirmed the trial court's dismissal of the insurer,
and plaintiff filed a renewed complaint against defendant, alleging fraud
and negligence. The trial court granted defendant's motion for summary
judgment, and plaintiff appealed.1

The court acknowledged that a contracting party who can read, must
read a contract or show a legal excuse for not doing so.'1 9 When that legal
excuse is fraud, the fraud must be of the sort that prevents the party
from reading the contract. The court noted that an exception to this rule
is the situation in which "the perpetrator of the alleged fraud is a fiduci-
ary of the victim of the alleged fraud.""4

0 The court held that whether
defendant was acting as plaintiff's agent was a question that should have
been reserved for jury determination. 14 1 In so doing, the court distin-
guished the rule which holds that "'[n]o fiduciary or confidential rela-
tionship exists between an insured and the insurer and his agents,' ,,42

noting that it was possible for a jury in this case to find that an agency
relationship existed between plaintiff and defendant. If the jury so found,
then it would be required to treat that relationship as fiduciary in nature,
thus allowing the jury to reach the question of fraud."43

In the second case, Howard v. Moore Group, Inc.,"' the court reiter-
ated the rule that "although the principal may be relieved of liability in
tort, equity will not allow him to be relieved of responsibility for misrep-
resentations of the dual agent upon which the other principal relied to his
detriment when the action is in contract.'" s This dual agency case in-
volved plaintiff's claim that the defendant-insurer should be liable in tort
for its independent insurance agent's alleged fraud and negligence, and
liable in contract for the insurance agent's alleged misrepresentations
about the effective date of plaintiff's insurance coverage."16

Plaintiff paid the insurance agent most of the premium due on an auto-
mobile policy on August 24, 1981. The agent held the application for sev-
eral days before mailing it to the insurer on September 4, the date of
plaintiff's accident. Defendant issued the policy, effective September 5.
The agent's company had authority to bind defendant-insurer effective as

137. Id. at 869, 303 S.E.2d at 51.
138. Id. at 869, 303 S.E.2d at 51-52.
139. Id. at 870, 303 S.E.2d at 53.
140. Id. at 870-71, 303 S.E.2d at 53 (citations omitted).
141. Id. at 871, 303 S.E.2d at 53.
142. Id. (quoting State Farm Fire & Casualty Co. v. Fordham, 148 Ga. App. 48, 51, 250

S.E.2d 843, 846 (1978)) (emphasis supplied by court).
143. 165 Ga. App. at 871-72, 303 S.E.2d at 53.
144. 168 Ga. App. 811, 310 S.E.2d 564 (1983).
145. Id. at 812-13, 310 S.E.2d at 565 (emphasis in original).
146. Id. at 811-13, 310 S.E.2d at 564-66.
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of the application date if the application were postmarked and mailed to
the insurer within five days; in other cases, coverage was effective on the
day following the postmark date. 4 "

Plaintiff sued defendant-insurer, the insurance agent, and the agent's
company, alleging negligence in the procurement of the policy and fraud.
Defendant's motion to dismiss was granted, and plaintiff appealed.1 4 8

The court of appeals affirmed the trial court's decision with respect to
the tort claim, observing that if "an agent represents two adverse parties
in a transaction with the knowledge and consent of both, neither princi-
pal is liable to the other for the tortious acts of the agent so situated
where the opposite principal is not in complicity with the agent or in no
way participates in the tortious act."14 9 In this case, the court concluded,
plaintiff was aware of the dual agency and consented to it. 50 Hence,
plaintiff could not succeed in his tort claim.

Concerning the contract aspects of the trial court's decision, however,
the court of appeals noted that plaintiff testified by affidavit that when
he paid part of the premium price to the agent, she gave him an insur-
ance card and told him that he was fully covered as of the application
date, an assertion denied by the agent.' The court concluded that if
plaintiff's allegations were believed by the jury, then defendant could be
held liable for the agent's misrepresentations, since plaintiff would have
shown detrimental reliance on such misrepresentations. The court, there-
fore, reversed the summary judgment with respect to the contract
claim. 5

B. Liability of Principal for Acts of the Agent

In Hendrix v. Byers Building Supply, Inc.,5
3 plaintiff sued Hendrix-

Shepard, Inc. on a theory of guaranty. Defendant's agent had charged
items to defendant's account with plaintiff, and plaintiff obtained a di-
rected verdict on the theory that "all persons who have dealt with an-
other as agent for a principal have a right to assume the agent's authority
to deal with them on behalf of his principal continues until notice, ex-
press or implied, is conveyed to them that the agency has been re-
voked."' 54 In this case, the court concluded, there was sufficient evidence

147. Id. at 811, 310 S.E.2d at 564-65.
148. Id. at 811-12, 310 S.E.2d at 565.
149. Id. at 812, 310 S.E.2d at 565 (citing Hodges v. Mayes, 240 Ga. 643, 644, 242 S.E.2d

160, 162 (1978)).
150. 168 Ga. App. at 812, 310 S.E.2d at 565.
151. Id. at 813, 310 S.E.2d at 565.
152. Id. at 812-13, 310 S.E.2d at 565-66.
153. 167 Ga. App. 878, 307 S.E.2d 759 (1983).
154. Id. at 878-79, 307 S.E.2d at 760 (citing Bacon v. Dannenberg Co., 24 Ga. App. 540,
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to raise a question of fact concerning whether plaintiff had been notified
of a change in the agency relationship.156 Hence, the directed verdict in
plaintiff's favor was erroneous and was reversed.1"

C. Agent's Breach of Fiduciary Duty of Loyalty

In Koch v. Cochran,'7 plaintiff contracted to import flowers for sale to
retail stores, with a commission of twenty percent of his gross sales.
Thereafter, he hired his former secretary and her husband, agreeing to
pay them one half of his commission as compensation. No written agree-
ment was executed. After plaintiff negotiated a higher commission from
the flower exporter, with no change in the ten percent commission share
payable to the husband and wife, the husband contacted the exporter,
who offered him plaintiff's position and informed plaintiff that he had
been replaced. Plaintiff brought an action for damages against the hus-
band and wife and sought injunctive relief. The trial court granted sum-
mary judgment to defendant and his wife.'"

The Supreme Court of Georgia viewed the case as involving "the duty
of loyalty owed to a principal by agents who are neither officers nor direc-
tors of the principal."'" While acknowledging that, absent contractual
obligations to the contrary, an agent may compete with his principal fol-
lowing termination of the agency relationship, the court observed that in
the present case the agency relationship had not been terminated at the
time the agent competed with his principal.100 The court found that the
agent's conduct constituted a usurpation of plaintiff's sole supplier, an act
of grave disloyalty. Thus, the grant of summary judgment was reversed.161

D. Dual Agency

A tragic highway accident provided the context for the Georgia Court
of Appeals' decision in Reliance Insurance Co. v. Bridges.'3 Plaintiffs,
parents of a seven-year-old child killed in a multiple vehicle collision,
brought a wrongful death action against various defendants and were
awarded $1,200,000 by the jury. Defendants appealed.'"

Prior to the accident, employees of defendant Queen City Constructors,

101 S.E. 699 (1919)).
155. 167 Ga. App. at 878-79, 307 S.E.2d at 760.
156. Id. at 879, 307 S.E.2d at 761.
157. 251 Ga. 559, 307 S.E.2d 918 (1983).
158. Id. at 559-60, 307 S.E.2d at 918-19.
159. Id. at 560, 307 S.E.2d at 919.
160. Id.
161. Id.
162. 168 Ga. App. 874, 311 S.E.2d 193 (1983).
163. Id. at 875, 311 S.E.2d at 198.
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Inc. (Queen City) had caused a tractor-trailer to become stuck, blocking
both lanes of a two-lane road along which they were laying cable. While
one of the employees attempted to move the trailer, the other attempted
to stop the traffic traveling east along the road. No warning devices of any
type were set up. Plaintiffs' child was riding with her grandfather, headed
east in the first vehicle stopped by Queen City's employee.'"

Meanwhile, the Queen City employee attempting to remove the trailer
waved to the driver of a truck approaching from the west. The truck was
owned by defendant Bill Cox Excavating Company (Cox), was driven by a
Cox employee, was carrying a load of sand owned by defendant Avant
Trucking Company (Avant), and was operated under a Georgia Public
Service Commission permit issued to Avant. Defendant Reliance Insur-
ance Company (Reliance) was Avant's public liability insurance carrier.
The sand was being hauled by Cox for Avant to the Queen City construc-
tion site. 65

The driver of the Cox-owned truck, fearing that a second Cox truck
behind him could not stop, jumped from the cab, and his truck thereafter
crossed the center line at a high rate of speed, striking first the tractor-
trailer, and then the vehicle in which plaintiffs' child was a passenger.
The child suffered extensive injuries and later died.'"

The court summarized the facts concerning the agency relationship of
the driver of the Cox-owned truck to defendants Cox, Avant, and Reli-
ance as follows:

Avant is a common carrier engaged in the business of hauling sand,
gravel, and such commodities .... In some instances Avant owns the
commodities and hauls to customers who have contracted to purchase
them, and at other times transports products owned by its customers.
Avant was licensed by and operated under a Class B certificate of opera-
tion from the Georgia Public Service Commission (PSC), under which it
was required to and did carry and have on file with the PSC a liability
insurance policy issued by Reliance for the protection of the public
caused by its negligence or that of its drivers. In the operation of its
business Avant leased four tractor-trailer trucks and drivers from Cox.
Pursuant to the terms of a written lease agreement, Avant paid for the
use of the trucks and drivers on a daily ton/mile basis with fuel and re-
pair costs deducted from the payments. As required by the PSC certifi-
cate.. ., Avant inspected and operated the leased vehicles as if it owned
them, and Avant's name, address, telephone number and PSC certificate
number were painted on both sides of the truck. The drivers were hired
and paid by Cox, and Cox made all social security and withholding tax

164. Id. at 874, 311 S.E.2d at 198.
165. Id. at 874-75, 311 S.E.2d at 198.
166. Id. at 875, 311 S.E.2d at 198.
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deductions and also provided workers' compensation coverage. The usual
daily procedure was for the drivers to take the trucks from the Cox
shops, where they were kept overnight, to Avant each morning. There
they would fill them with gas and be inspected by Avant, then transport
the products according to Avant's instructions. Avant could not termi-
nate the employment of a Cox driver; neither could it change a driver
from one truck to another, nor alter a driver's duties. However, if for any
reason Avant were displeased with a driver it could require Cox to re-
place him. 167

The trial judge instructed the jury that it is possible for a person to be
the agent of two principals, and that if the jury found that the truck
driver was acting within the scope of the business of both Cox and Avant
and furthering the business interests of both of them, then any negligence
that the jury might find would be imputed to both Cox and Avant.'" On
the other hand, the judge continued, if the jury found that the driver's
negligence, if any, was applicable to only one of the two (Cox or Avant),
and that the driver was the agent of only one of these defendants, then
the jury would not be authorized to find against the other defendant.'69
The jury returned a verdict against all defendants, who appealed.170

Avant, Cox, and Reliance asserted that the trial judge erred in charging
the jury on dual agency. The court observed that Georgia courts have
recognized "'the principle that one may be the servant of two masters
and subject to the demands of both or either.' "' To justify the jury
instruction, all that was required was some evidence, however slight,
"from which a legitimate process of reasoning can be carried on in respect
to it."172

Defendant Avant sought reversal, on the basis of three leased-vehicle
cases in Georgia, among other authorities.1 7 3 Summarizing these cases, the
court concluded that, "insofar as the principles of bailment under com-
mon law are concerned, the hirer of the driver is liable for the driver's
negligence only if the injuries to third persons caused by the driver are
the consequences of the hirer's own directions, or for gross neglect. 1 74

The court suggested that for leases subject to PSC rules and regulations,

167. Id. at 875-76, 311 S.E.2d at 198-99.
168. Id. at 876, 311 S.E.2d at 199.
169. Id.
170. Id. at 875, 311 S.E.2d at 198.
171. Id. at 876, 311 S.E.2d at 199 (quoting Merry Bros. Brick & Tile Co. v. Jackson, 120

Ga. App. 716, 719, 171 S.E.2d 924, 927 (1969)).
172. 168 Ga. App. at 876, 311 S.E.2d at 199 (quoting East Side Auto Parts v. Wilson, 146

Ga. App. 753, 753, 247 S.E.2d 571, 572 (1978)) (in turn quoting Pope v. Associated Cab Co.,
90 Ga. App. 560, 561, 83 S.E.2d 310, 312 (1954)).

173. 168 Ga. App. at 877-78, 311 S.E.2d at 199-200.
174. Id. at 878, 311 S.E.2d at 200.
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however, it is possible that other principles of liability apply. Indeed, in
at least one case cited by Avant, Farmer v. Ryder Truck Lines, 1 6 despite
clear evidence that the lessee trucking company exercised no control over
the owner's drivers, the driver was found to be a statutory employee of
the lessee, making the lessee subject to workers' compensation law but
immune to tort suits. The court observed that the rationale for the deci-
sion in Farmer was that "'under federal law interstate motor carriers are
deemed to be responsible for the acts of drivers operating any trucks
under the name of the common carrier, and therefore the drivers are em-
ployees of the carrier.' ,176 Hence, the court found a conflict in legal theo-
ries that might exonerate Avant or impose liability upon it.

In addition, Avant failed to introduce into evidence a copy of the writ-
ten lease. The court thus could not consider any possible contractual lan-
guage related to the agreement of Avant and Cox concerning control over
the truck driver.1 7 7

Given these considerations, the court concluded that the trial court cor-
rectly determined that Avant, and thereby Reliance, could not be
shielded from liability as a matter of law. One wonders, of course, what
the appellate court would have concluded had such contractual language
been before it. Presumably the court could not have escaped reaching
some decision concerning the leased-vehicle cases by merely concluding
that there were 'conflicting legal theories and standards.17

The court also spurned Cox's citations of authority supporting its
enumerations of error. Cox argued that it was error for the court to refuse
to charge on the borrowed servant doctrine, but the court of appeals held
that the borrowed servant doctrine applies only when the servant "leaves
the control of the general master and for a particular 'occasion' is under
the complete and exclusive control of a special master, which was not the
fact here."' 79 Given the facts of the case, it is interesting that Avant did
not seek to have the borrowed servant charge given to the jury in light of
the amount of control over the truck driver retained by Cox.

The court also disposed of Cox's argument that the trial judge erred by
failing to charge that "mere ownership of a vehicle, standing alone, does
not create any agency relationship between the owner and driver if there

175. 245 Ga. 734, 266 S.E.2d 922, cert. denied, 449 U.S. 885 (1980).
176. 168 Ga. App. at 878, 311 S.E.2d at 200 (quoting Garrett v. Superior Trucking Co.,

162 Ga. App. 558, 559, 290 S.E.2d 528, 529 (1982)). The quotation actually refers to the
rationale laid down in White v. Excalibur Ins. Co., 599 F.2d 50 (5th Cir. 1979), cert. denied,
444 U.S. 965 (1979) and adopted by the Georgia Court of Appeals in Farmer.

177. 168 Ga. App. at 878, 311 S.E.2d at 201.
178. Id.
179. Id.

1984]



MERCER LAW REVIEW

is any evidence to the contrary."1 0 The court concluded that such a
charge pertains to situations in which the vehicle owner has no control
over the lessee driver, which was not the case here.

Reliance argued on appeal that "the dual agency charge was improper
as to it because Avant was not engaged in operating under its PSC certifi-
cate at the time of the collision, but was simply hauling its own prop-
erty,"18 and hence there could be no vicarious liability by the insurer
contractually. The court responded that a determination whether Avant
was engaged in operating under its PSC certificate at the time of the acci-
dent was a question of fact for the jury.182

180. Id. at 878-79, 311 S.E.2d at 201.
181. Id. at 879, 311 S.E.2d at 201.
182. Id.
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