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This survey Article covers the time period from June 1, 1983 through
May 31, 1984. The more important opinions of Georgia's appellate courts
concerning appellate practice and procedure published during the survey
period, as well as significant legislation and changes in appellate court
rules, will be summarized and analyzed herein. The purpose of this Arti-
cle is dual: to review those decisions illustrating changes in Georgia's
law of appellate practice and procedure, and to highlight recurring
problems for the practitioner in the area. Developments occurring during
the survey period are categorized under the following headings:
Legislation, Appealability, Notice of Appeal, Transcripts and Briefs, and
Miscellany.

I. LEGISLATION

Legislative action during the most recent session of the Georgia Gen-
eral Assembly centered upon reducing the types of cases in which direct
appeal may be taken from a rendered judgment. In an apparent effort to
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ease the flood of appeals inundating the Georgia appellate courts by de-
creasing the types of orders subject to direct appeal,' the legislature fur-
ther expanded the list of discretionary appeals, 2 those for which applica-
tion must be made and granted to invoke appellate review.s

Judgments or orders granting or refusing to grant temporary re-
straining orders were specifically deleted from the realm of direct appeal,
and were included in the group deemed discretionary.' The legislature
significantly expanded the previous list of discretionary appeals by
amending Official Code of Georgia Annotated section 5-6-35(a) to add the
following cases: appeals from decisions of the superior court reviewing
decisions of the State Board of Education;7 appeals from cases concerning
distress or dispossessory warrants in which the only issue for resolution is
the amount of rent due and the amount due is not more than $2,500.00;8

appeals from cases concerning garnishment or attachment except those
involving application for attachment against fraudulent debtors;' appeals
from orders revoking probation;10 appeals in all actions for damages in
which the judgment is $2,500.00 or less; 1 appeals from the denial of an
extraordinary motion for new trial (when filed separately from an original
appeal); 2 and appeals 3 from orders denying a motion to set aside a judg-
ment14' or denying relief upon a complaint in equity to set aside a judg-
ment.15 Appellate procedure in domestic relations cases (already discre-

1. 1984 Ga. Laws 599, 599-600 (amending O.C.G.A. § 5-6-34(a) (Michie Supp. 1984)).
2. 1984 Ga. Laws 599, 600-01 (amending O.C.G.A. § 5-6-35(a) (Michie Supp. 1984)).
3. For a statement of proper application procedures, see O.C.G.A. § 5-6-35(b)-(i)

(Michie 1982 & Supp. 1984).
4. 1984 Ga. Laws 599, 600 (amending O.C.G.A. § 5-6-34(a)(6) (Michie Supp. 1984)).
5. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (9)

(Michie Supp. 1984)).
6. For the previous list of discretionary appeals, see O.C.G.A. § 5-6-35(a) (Michie 1982).
7. 1984 Ga. Laws 599, 600 (amending O.C.G.A. § 5-6-35(a)(1) (Michie Supp. 1984)).
8. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (3)

(Michie Supp. 1984)).
9. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (4)

(Michie Supp. 1984)). The exception made in the foregoing statute preserves the right of
direct appeal from all judgments or orders that grant or refuse applications for attachment
against fraudulent debtors as provided in O.C.G.A. § 5-6-34(a)(5) (Michie Supp. 1984).

10. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (5)
(Michie Supp. 1984)).

11. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (6)
(Michie Supp. 1984)).

12. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (7)
(Michie Supp. 1984)).

13. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a) to add subsection (8)
(Michie Supp. 1984)).

14. See O.C.G.A. § 9-11-60(d) (Michie 1982 & Supp. 1984).
15. See id. § 9-11-60(e).
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tionary) was further clarified by language making appeals discretionary
from all judgments or orders in divorce, alimony, child custody, and other
domestic relations cases, including but not limited to those orders previ-
ously specified as discretionary."'

Although the General Assembly enacted other legislation of interest to
the appellate practitioner, 17 the most far-reaching is certainly the statute,
described in the foregoing paragraph, that expanded the list of discretion-
ary appeals. It is impossible to over-emphasize the importance of the
practitioner's awareness of the types of cases requiring application for ap-
peal since failure to comply with the specified procedures 8 subjects the
unwary appellant to certain dismissal as illustrated in the following sec-
tion on appealability.

II. APPEALABILITY

In all likelihood, the threshold issue of the appealability of a judgment
presents the practitioner with the most difficult question raised in appel-
late practice and procedure. The initial determination must be whether
the appeal arises from a judgment or order necessitating a certificate of
immediate review1 or from a case in which appellate review has been
made discretionary by statute.20 If it arises from neither, the considera-
tion then shifts to an examination of the nature of the judgment or order
from which appeal is sought-that is, whether or not such decision in the
trial court is 'final' for appellate purposes. Aside from rulings specifically
deemed to be directly appealable," proceedings in the trial court are ter-

16. 1984 Ga. Laws 599, 601 (amending O.C.G.A. § 5-6-35(a)(2) (Michie Supp. 1984)).
17. See, e.g., 1984 Ga. Laws 413 (amending O.C.G.A. § 5-6-45 (Michie Supp. 1984)). The

amendment sets guidelines for the operation of notices of appeal as supersedeas in criminal
cases and describes how supersedeas bonds may be granted for those cases in which the
judgment or sentence includes payment of a fine. The amendment further establishes par-
ticular rules governing the grant of supersedeas bond to a corporation convicted pursuant to
Code section 17-7-92. Additionally, the amendment provides for review by the presiding
judge of any supersedeas bond. 1984 Ga. Laws 415 (amending O.C.G.A. § 5-5-47 to add
subsection (c) (Michie Supp. 1984)) states: "The provisions of Code Section 5-6-45, relat-
ing to supersedeas and supersedeas bonds when a notice of appeal is filed, shall apply
equally to cases when a motion for a new trial is filed." 1984 Ga. Laws 760 (amending
O.C.G.A. § 17-6-1 to rewrite subsection (d) (Michie Supp. 1984)) forbids the grant of an
appeal bond to a person convicted of murder, rape, armed robbery, kidnapping, or aircraft
hijacking who has been sentenced to serve a period of incarceration of seven years or more.
The grant of an appeal bond to a person who has been convicted of any other crime shall be
in the discretion of the convicting court.

18. For a statement of the necessary procedures for an application for appeal, see
O.C.G.A. § 5-6-35(b)-(i) (Michie 1982 & Supp. 1984).

19. See id. § 5-6-34(b).
20. For a statement of the appeals made discretionary by statute, see id. § 5-6-35(a).
21. For a statement of rulings deemed to be directly appealable, see id. § 5-6-34(a)(2)-

(8).
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minated by the entry of a final judgment, after which time the case is no
longer pending in the court below.2'

The term 'final judgment' would seem to be straightforward enough to
prevent confusion. In application, however, this has not proven to be true.
In Gulf Oil Co. v. Mantegna," Gulf Oil sued Mantegna on a contract.
Mantegna answered and filed a counterclaim. Mantegna's subsequent mo-
tion for summary judgment was granted on October 1, 1982. Gulf Oil filed
a motion to set aside the judgment on November 10, 1982, and this was
denied on November 29, 1982.2 On December 15, 1982, Gulf Oil filed its
notice of appeal from the denial of its motion to set aside the earlier
grant of summary judgment to Mantegna."5 The court dismissed the ap-
peal, reasoning that although Gulf Oil could have appealed the October 1,
1982 order granting summary judgment to Mantegna, it failed to do so
within thirty days." Thereafter, Gulf Oil's only appeal route was to wait
until after the resolution of the counterclaim. This resolution occurred on
January 6, 1983, when the order that dismissed the counterclaim was en-
tered.27 The denial on November 29, 1982 of the motion to set aside the
October 1, 1982 order was not a final judgment due to the pendency of
the counterclaim.'

In Becker v. Fairman,'2 the court reiterated and applied its long-stand-
ing position that "unlike a motion for new trial, motion in arrest of judg-
ment, or motion for judgment not withstanding the verdict, a motion for
reconsideration does not extend the time for filing a notice of appeal. '3 0

The court further held that, to the extent that the holding in Lawler v.
Georgia Mutual Insurance Co.31 may suggest otherwise, it is expressly
overruled.3

The appellant in Burns v. State"3 raised the interesting question of the
appealability of an acquittal." Charged with the offense of child aban-
donment, Burns, an indigent, denied paternity and moved for funds to

22. Id. § 5-6-34(a)(1); see also Scott v. Liberty Mut. Ins. Co., 168 Ga. App. 815, 310
S.E.2d 772 (1983).

23. 167 Ga. App. 844, 307 S.E.2d 732 (1983).
24. Id. at 844, 307 S.E.2d at 733.
25. Id.
26. Id. at 844, 307 S.E.2d at 734.
27. Id.
28. Id. at 846, 307 S.E.2d at 734.
29. 167 Ga. App. 708, 307 S.E.2d 520 (1983).
30. Id. at 709, 307 S.E.2d at 521.
31. 156 Ga. App. 265, 276 S.E.2d 646 (1980).
32. 167 Ga. App. at 709, 307 S.E.2d at 521.
33. 252 Ga. 140, 312 S.E.2d 317 (1984).
34. Id. at 140, 312 S.E.2d at 318.
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pay for a blood test."' His motion was denied and, at trial, the jury was
instructed on three possible verdicts: guilty, not guilty, or "not guilty
because he is not the father of the child."' 6 The jury returned a verdict of
not guilty,3 7 thus acquitting Burns on that charge. On appeal, however,
Burns argued that the form of the verdict permitted the inference that
the jury believed him to be the father of the child, thus concluding the
issue of paternity against him and leaving him vulnerable to later charges
of abandonment or other actions based upon the finding of paternity.3 '
The supreme court reversed, reasoning that the issue was reviewable on
appeal. 3' The court held that Burns had raised the issue of paternity by
his denial and that he was entitled to the grant of funds to pay for a
blood test.'0 In holding the acquittal to be reviewable,'" the court over-
ruled White v. State' in which the court of appeals held that an acquit-
tal from a charge of wilfully abandoning an illegitimate child did not pre-
sent a reviewable issue because no immediate burden of support was
imposed.'

3

Another criminal case, Smith v. State," presented the question of
whether the denial of a defendant's motion for discharge and acquittal
because of the state's failure to comply with a timely filed demand for
trial"b is subject to direct appeal."6 Agreeing with defendant-appellant,
the court found the denial of this motion sufficiently analogous to the
denial of a plea of double jeopardy to allow direct appeal.47 Relying upon
Patterson v. State" in which the court held the denial of a double jeop-
ardy plea to be directly appealable," the court in Smith reasoned that, to
the extent that the denial of the motion at issue allowed the prosecution
to proceed, it was an adjudication that the impending trial would not
place the accused in jeopardy for the commission of a crime for which he

35. Id.
36. Id.
37. Id.
38. Id.
39. Id, at 141, 312 S.E.2d at 318.
40. Id. at 141, 312 S.E.2d at 319.
41. Id. at 140-41, 312 S.E.2d at 318.
42. 160 Ga. App. 857, 288 S.E.2d 574 (1982).
43. Id. at 858, 288 S.E.2d at 575.
44. 169 Ga. App. 251, 312 S.E.2d 375 (1983).
45. See generally O.C.G.A. § 17-7-170 (Michie 1982) (statute provides for discharge and

acquittal when person is not tried at the time a demand is made or at the next regular court
term).

46. 169 Ga. App. at 251, 312 S.E.2d at 375.
47. Id. at 251-53, 312 S.E.2d at 375.
48. 248 Ga. 875, 287 S.E.2d 7 (1982).
49. Id. at 877, 287 S.E.2d at 7.
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previously had been acquitted."
A review of the cases handed down during this survey period reveals

that appellants continue to run afoul of the requirements for interlocu-
tory appeal. Simply put, unless the trial court expressly determines that
the judgment is ripe for review by employing the proper statutory lan-
guage in its order,5 ' when the judgment sought to be appealed involves
less than all the claims or parties, it does not constitute a final judg-
ment." Without a determination including all the claims and parties, the
appellant must follow the procedures set out for interlocutory review. He
must obtain a certificate of immediate review from the trial court within
ten days of the entry of judgment, and then within ten days of obtaining
that certificate, make application to the appropriate appellate court. 3

In Parks v. Atlanta Public School System Board of Education," the
trial court's order granting partial summary judgment to defendants ex-
pressly provided that the judgment was final on the issues addressed.
Plaintiff's failure, however, to file a notice of appeal within thirty days
precluded review of the issues adjudicated by the grant of partial sum-
mary judgment." Appeals in Wolf v. Richmond County Hospital Author-
ity," Union Indemnity Insurance Co. v. Cherokee Insurance Co.,57

Spivey v. Rogers," and Turner v. City of Nashville" were dismissed for
failure to comply with necessary interlocutory procedures 0 when the
judgments or orders appealed from contained no express determination of
finality.6' In Graves v. Dean"1 and All Risk Insurance Agency, Inc. v.
Rockbridge Sanitation Co.,"3 both appellants obtained certificates for im-

50. 169 Ga. App. at 252, 312 S.E.2d at 377.
51. O.C.G.A. § 9-11-54(b) (Michie 1982).
52. Id. § 5-6-34(a)(1) (Michie 1982 & Supp. 1984).
53. Id. § 5-6-34(b).
54. 168 Ga. App. 572, 309 S.E.2d 645 (1983).
55. Id. at 576, 309 S.E.2d at 648.-
56. 169 Ga. App. 68, 311 S.E.2d 507 (1983) (appeal from the denial of a motion to permit

amendment to a counterclaim and to remove to the superior court).
57. 168 Ga. App. 82, 308 S.E.2d 238 (1983) (appeal from a declaratory judgment with a

counterclaim pending).
58. 167 Ga. App. 729, 307 S.E.2d 677 (1983) (appeal from the dismissal of a cross-com-

plaint against an added party and assigning the remainder of the cause for trial).
59. 167 Ga. App. 665, 307 S.E.2d 74 (1983) (appeal for the alleged failure of the trial

judge in a condemnation case to review exceptions to the special master's findings of fact
and conclusions of law on the nonvalue issue when jury trial on the issue of value was

sought).
60. See O.C.G.A. § 5-6-34(b) (Michie 1982 & Supp. 1984).
61. See id. § 9-11-54(b) (Michie 1982).
62. 166 Ga. App. 186, 303 S.E.2d 751 (1983) (appeal from order allowing defendant to

open default, denying plaintiff's motion to strike defendant's answer, granting judgment on
the pleadings).

63. 166 Ga. App. 728, 305 S.E.2d 390 (1983) (appeal from order dismissing one of multi-
ple defendants).
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mediate review." Neither, however, filed an application for interlocutory
review. 60 The appeals, thus, were adjudged premature and were
dismissed.$$

The largest number of cases in which appeals were dismissed for failure
to comply with the requirements governing discretionary review 7 cen-
tered upon attempts to appeal from superior court orders reviewing deci-
sions of administrative agencies and lower courts.18 In domestic relations
cases, 6" two appeals were dismissed for failure to make application for
discretionary appeal.70

III. No ca oF APPEAL

In order to invoke the jurisdiction of the appellate courts, a notice of
appeal must be filed within thirty days after entry of the appealable deci-
sion or judgment in question.71 Failure to file a timely notice of appeal
resulted in dismissal for appellants in Atlantic-Canadian Corp. v. Ham-
mer, Siler, George Associates, Inc.7 * and Duke v. MARTA. 7

3 In Atlantic-
Canadian, the trial court entered default judgment against appellant on
June 21, 1982. Appellant's motion to set aside the judgment or, in the
alternative, for new trial was filed August 4, 1982, and denied by order
entered October 11, 1982. On November 3, 1982, appellant filed a notice
of appeal from the judgment entered on June 21, 1982.74 Although appel-
lant argued that he had no notice of the entry of judgment on June 21,
1982, the court held that this would not extend the time for filing a notice
of appeal. 7

6 Nor was the time for filing extended by appellant's filing of a

64. See 166 Ga. App. at 186, 303 S.E.2d at 751; 166 Ga. App. at 728, 305 S.E.2d at 391.
65. See O.C.G.A. § 5-6-34(b) (Michie 1982 & Supp. 1984).
66. 166 Ga. App. at 186, 303 S.E.2d at 751; 166 Ga. App. at 728, 305 S.E.2d at 391.
67. O.C.G.A. § 5-6-35 (Michie 1982 & Supp. 1984).
68. See, e.g., Tri-State Bldg. & Supply, Inc. v. Reid, 251 Ga. 38, 302 S.E.2d 566 (1983);

Heiny v. Department of Pub. Safety, 169 Ga. App. 37, 311 S.E.2d 848 (1983); Risner v.
Georgia Dep't of Labor, 168 Ga. App. 242, 308 S.E.2d 582 (1983); Summerset v. Department
of Offender Rehabilitation, 167 Ga. App. 730, 307 S.E.2d 678 (1983); Wimbish v. State, 166
Ga. App. 223, 303 S.E.2d 766 (1983); Walker v. City of Macon, 166 Ga. App. 228, 303 S.E.2d
776 (1983); Manley v. Williams, 166 Ga. App. 298, 304 S.E.2d 468 (1983).

69. See generally O.C.G.A. § 5-6-35(a)(2) (Michie 1982 & Supp. 1984).
70. Russo v. Manning, 252 Ga. 155, 312 S.E.2d 319 (1984) (appeal from a judgment of

contempt regarding a domestic relations decree); In re M.K.C., 166 Ga. App. 261, 304 S.E.2d
430 (1983) (appeal from an order that found the children deprived while in the custody of
their mother).

71. O.C.G.A. § 5-6-38(a) (Michie 1982).
72. 167 Ga. App. 257, 258 306 S.E.2d 22, 23-24 (1983).
73. 166 Ga. App. 773, 774, 305 S.E.2d 404, 405 (1983).
74. 167 Ga. App. at 257, 306 S.E.2d at 23.
75. Id.

1984]
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motion to set aside the judgment. The court specifically stated that any-
thing to the contrary contained in Littlejohn v. Tower Associates, Ltd."
need not be followed. Appellant's appeal was, therefore, dismissed." The
court in Duke held that the time for filing a notice of appeal ran from the
entry of judgment on a verdict awarding damages, and that this time is
not extended by the subsequent entry of an order of distribution when
the order is incidental to and does not affect the validity of the judgment
entered on the verdict. 8

In addition to the requirement of timeliness, the notice of appeal
should be sufficient in content.7' The notice of appeal filed in Frederic's
v. State" stated only the following: "Comes now defendant in the above
styled cause, and files this his Notice of Appeal to the Court of Appeals of
Georgia."' Because the notice of appeal failed to set forth a concise
statement of the ruling or judgment appealed, as well as a brief statement
of the offense and punishment prescribed,6 the court held that the notice
of appeal was insufficient and dismissed the appeal."

Appellant in Steele v. Cincinnati Insurance Co." eventually obtained a
different result. 5 In Steele, the notice of appeal recited that it was taken
"from the order . . . granting [appellee's] motion for a directed ver-
dict."86 Relying upon supreme court precedent found in Hurst v. Starr'
and Smith v. Sorrough," the court of appeals dismissed the appeal, rea-
soning that an order granting a motion for directed verdict, rather than a
judgment to that effect, is not an appealable judgment.69 The supreme
court took a different view of the procedural mix up created by appel-
lant's mislabeling the decision appealed from as an 'order' instead of a
judgment.'0 The court reversed the court of appeals by overruling Hurst
and Smith. 1 In doing so, the supreme court adopted the less technical
approach of Gillen v. Bostick" to expedite the handling of cases involving

76. 163 Ga. App. 37, 293 S.E.2d 33 (1982).
77. 167 Ga. App. at 258, 306 S.E.2d at 24.
78. 166 Ga. App. at 774, 305 S.E.2d at 405.
79. For a statement of the required content, see O.C.G.A. § 5-6-37 (Michie 1982).
80. 168 Ga. App. 278, 308 S.E.2d 693 (1983).
81. Id. at 278, 308 S.E.2d at 693.
82. See O.C.G.A. § 5-6-37 (Michie 1982).
83. 168 Ga. App. at 278, 308 S.E.2d at 693-94.
84. 167 Ga. App. 550, 307 S.E.2d 44 (1983), rev'd, 252 Ga. 58, 311 S.E.2d 470 (1984).
85. See Steele v. Cincinnati Ins. Co., 252 Ga. 58, 311 S.E.2d 470 (1984).
86. 167 Ga. App. at 550, 307 S.E.2d at 45 (emphasis added).
87. 226 Ga. 42, 172 S.E.2d 604 (1970), overruled, 252 Ga. 58, 311 S.E.2d 470 (1984).
88. 226 Ga. 744, 177 S.E.2d 246 (1970), overruled, 252 Ga. 58, 311 S.E.2d 470 (1984).
89. 167 Ga. App. at 550, 307 S.E.2d at 45.
90. Steele v. Cincinnati Ins. Co., 252 Ga. 58, 311 S.E.2d 470 (1984).
91. Id. at 60, 311 S.E.2d at 471.
92. 234 Ga. 308, 215 S.E.2d 676 (1975).
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minor procedural errors."s The court held that final judgment had been
rendered in the trial court and that the notice of appeal, though techni-
cally defective, was sufficient."

IV. TRANSCRIrS AND BRsF

The timely filing of a transcript by the party requesting it on appeal,"
usually the appellant, is necessary to avoid dismissal of the appeal by the
trial court" unless an extension of time is obtained." The court of ap-
peals twice affirmed trial court dismissals of appeals because of the appel-
lants' failure to file timely transcripts."' The court of appeals reversed a
trial court's denial of appellee's motion to dismiss in Long v. City of Mid-
way." After several weeks had passed following judgment, appellant was
assured by the clerk of the lower court that the record would be assem-
bled and forwarded to the court of appeals.10° At no time did appellant
seek or obtain any extension of time to file the transcript, nor was any
further action taken to file the record.10 The trial court found the delay
unreasonable, but blamed it on the clerk rather than appellant. This, ac-
cording to the court of appeals, exceeded the bounds of the trial court's
discretion and, thus, constituted error in denying the motion to dismiss
the appeal. 02 The supreme court, however, disagreed and reversed the
court of appeals.103 The court reasoned that by statute it is the responsi-
bility of the clerk of court to prepare the record and transmit it to the
appellate court within five days of receipt of the transcript by the clerk
or, if no transcript is to be prepared, within twenty days of the filing of
the notice of appeal. If this is not possible, the clerk shall state in the
certificate the cause of the delay and the appeal shall not be dismissed.'"
The court concluded that the obligation of appellant related to the tran-
script and the obligation for the preparation of the record rested with the
clerk. Because there was no showing that appellant failed to pay costs

93. Steele v. Cincinnati Ins. Co., 252 Ga. at 59-60, 311 S.E.2d at 471.
94. Id. at 60, 311 S.E.2d at 471.
95. O.C.G.A. § 5-6-42 (Michie 1982).
96. Id. § 5-6-48(c).
97. Id. § 5-6-39(a)(3).
98. In re G.W.H., 168 Ga. App. 845, 310 S.E.2d 573 (1983) (delay consisted of four and

one-half months with no request for extension); Jernigan v. Carroll, 167 Ga. App. 40, 306
S.E.2d 45 (1983) (after the 30 days ran, appellants obtained an extension; appellants subse-
quently filed the transcript one month past the extended due date).

99. 165 Ga. App. 602, 302 S.E.2d 372, reu'd, 251 Ga. 364, 306 S.E.2d 639 (1983).
100. 165 Ga. App. at 602, 302 S.E.2d at 373.
101. Id. at 604, 302 S.E.2d at 374.
102. Id.
103. Long v. City of Midway, 251 Ga. 364, 364, 306 S.E.2d 639, 640 (1983).
104. Id.; see also O.C.G.A. § 5-6-43(a) (Michie 1982).
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and because the clerk failed to transmit the record, the trial court had no
discretion to dismiss the appeal.105

In lieu of sending up a transcript of record, the parties may agree to file
a stipulation of the case showing how the questions arose and were de-
cided in the trial court, with a sufficient statement of facts to enable the
appellate court to pass upon the questions presented.106 The appellant in
Elliott v. Georgia Baptist Convention °7 obtained such a 'stipulated tran-
script' but failed to meet the statutory requirement that the stipulation
be approved by the trial judge or presiding judge of the court in which
the case is pending.106 This omission nullified the 'stipulated transcript,'
thereby placing appellant in the position of never having submitted a
transcript.'" Failure to submit a transcript or proper stipulation subjects
the appellant to the result rendered by the application of the well-known
rule that an enumeration of error dependent upon consideration of evi-
dence heard by the trial court will, absent a transcript, be affirmed."10

Failure to file enumerations of error and brief subjected appellant in
Farivar v. Yekta" to dismissal based upon his abandonment of the ap-
peal."' Even some appellants who submitted enumerations of error and
briefs invoked no consideration by the court when no citation to author-
ity or argument in support, nor proper reference to the transcript, was
provided."'

V. MISCELLANY

In Brown v. Johnson,"' appellant filed a petition for mandamus seek-
ing to invoke the original jurisdiction of the supreme court to require re-

105. Long v. City of Midway, 251 Ga. at 364, 306 S.E.2d at 640.
106. O.C.GA. § 5-6-41(i) (Michie 1982).
107. 165 Ga. App. 800, 302 S.E.2d 714 (1983).
108. Id. at 800-01, 302 S.E.2d at 715 (construing O.C.G.A. § 5-6-41(i) (Michie 1982)).
109. 165 Ga. App. at 801, 302 S.E.2d at 715.
110. See, e.g., O'Neal v. State, 168 Ga. App. 869, 310 S.E.2d 751 (1983); Camp v. Jordan,

168 Ga. App. 339, 309 S.E.2d 384 (1983); Hopkins v. Hopkins, 168 Ga. App. 144, 308 S.E.2d
426 (1983); Tauber v. State, 168 Ga. App. 53, 308 S.E.2d 419 (1983); Tedoff v. B & L Serv.
Co., 167 Ga. App. 452, 306 S.E.2d 719 (1983).

111. 166 Ga. App. 676, 305 S.E.2d 422 (1983).
112. Id. at 676, 305 S.E.2d at 423.
113. See, e.g., Dean v. State, 168 Ga. App. 172, 173, 308 S.E.2d 434, 435 (1983) (mere

restatement of enumeration of error is not argument); Spurlin v. State, 168 Ga. App. 16, 17,
308 S.E.2d 39, 40 (1983) (mere statements or contentions are insufficient argument); Jacobs
v. State, 167 Ga. App. 454, 454, 308 S.E.2d 717, 718 (1983) (enumerations of error are
deemed abandoned due to lack of citation to authority or argument in support); White v.
Olderman Realty & Dev. Co., 166 Ga. App. 179, 180, 303 S.E.2d 517, 518 (1983) (appellants
failed to follow Court of Appeals Rule 15 by omitting reference to the transcript).

114. 251 Ga. 436, 306 S.E.2d 655 (1983).
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spondent, a superior court judge, to enter an order in a matter alleged to
have been pending more than thirty days."" The court declined to do so
and dismissed the petition, explaining that under the correct procedure
the petition is filed in the proper superior court. Then the respondent-
superior court judge will disqualify and another superior court judge will
be appointed to determine the matter. Appeal of that decision is then
reviewable by the supreme court.1"6 In describing the procedure to be fol-
lowed, the court stated that anything to the contrary in Shreve v. Pendle-
ton' 7 would no longer be followed.11 Further explanation of the nature
and appealability of mandamus was provided in Martin v. Hatfield,'1 ' in
which the court declined to require that an application for mandamus
absolute be filed within thirty days of the action complained of.'20

The evidentiary standard to be employed by the superior court when
acting as an appellate court was discussed in two cases requiring different
standards of review. In Guntharp v. Cobb County,"' appellant appealed
the superior court's denial of certiorari to review the termination of his
employment with Cobb County, a decision that had been upheld by the
Cobb County Civil Service Board.'"2 The court of appeals reversed the
trial court, holding that the appropriate standard of review of an adminis-
trative board ruling is not 'any evidence' but substantial evidence."23 The
'any evidence' standard of superior court review in an appeal from a State
Workers' Compensation Board decision was reiterated as proper and was
applied by the court of appeals in reversing the trial court in Satellite
Security Corp. v. Delay.'2 4

During the period of this survey, the Unified Appeal Procedure was
updated and expanded by the supreme court."'2 The Rules of the Su-
preme Court of Georgia were also revised and became effective on July 1,
1984.121 A comprehensive exploration of changes made in these rules is
prohibited by space limitations. The alert practitioner will become famil-
iar with the revised rules before appeal to that court is sought. The addi-
tions of Rule 14 to the Rules of the Supreme Court1 7 and its counterpart,

115. Id. at 436, 306 S.E.2d at 656.
116. Id. at 437, 306 S.E.2d at 656.
117. 129 Ga. 374, 58 S.E. 880 (1907).
118. 251 Ga. at 437, 306 S.E.2d at 656.
119. 251 Ga. 638, 308 S.E.2d 833 (1983).
120. Id. at 638, 308 S.E.2d at 833-34.
121. 168 Ga. App. 33, 307 S.E.2d 925 (1983).
122. Id. at 33, 307 S.E.2d at 925.
123. Id. at 35, 307 S.E.2d at 927.
124. 168 Ga. App. 14, 308 S.E.2d 1 (1983).
125. 252 Ga. A-13 (May 24, 1984 Ga. Adv. Sh.).
126. 252 Ga. A-1 (May 24, 1984 Ga. Adv. Sh.).
127. Id. at A-3.
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Rule 26(b), to the Rules of the Court of Appeals of Georgia,1 28 are, how-
ever, so important to the practitioner that the text is presented herein:

The court may with or without a motion impose a penalty not to exceed
$500.00 against an appellant in any civil case in which there is a direct
appeal, application for discretionary appeal, application for interlocutory
appeal, petition for certiorari or motion which the court determines to be
frivolous. This rule applies only to those cases in which there is no
money judgment."'

128. Court of Appeals Rule 26(b) is unpublished at this time.
129. 252 Ga. at A-3 (May 24, 1984 Ga. Adv. Sh.).
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