
SEC v. Lowe: Protected Speech or
Regulation of a Profession?

I. INTRODUCTION

On January 7, 1985, the United States Supreme Court heard arguments
in the case of SEC v. Lowe.1 In Lowe, an investment adviser who pub-
lished newsletters containing advice on securities investments contended
that section 80b-3 of the Investment Advisers Act of 19402 violated his
first amendment right to publish his newsletter. The focus of this Note
will be on the constitutional balance between permissible regulation of
professional conduct and the impermissible prior restraint of protected
speech.3

Each party in Lowe contended that the constitutional balance was in
its favor. The Securities Exchange Commission (SEC) claimed that the
regulation of investment advisers was a valid constitutional regulation of
a profession. 4 The regulation required registration by investment advisers
under section 80b-3 of the Investment Advisers Act of 1940 which allowed
the SEC to oversee advisers in order to protect investors. 5 Lowe claimed,
however, that the regulation infringed on his first amendment right to
publish information about securities although he had no personal interest
in the securities. The Act, Lowe said, is an unconstitutional system of
licensing the financial press.6

The district court in its opinion,7 weighed the balance in favor of

1. 725 F.2d 892 (2d Cir.), cert. granted, 105 S. Ct. 81 (1984).
2. 15 U.S.C. § 80b-3 (1982). This section makes it unlawful for an investment adviser,

unless registered with the SEC, to use the mails or any instrumentality of interstate com-
merce in connection with rendering investment advice. The exceptions under this section of
the Act do not apply to this Note.

3. Within the realm of protected speech, there is a distinction between pure speech and
commercial speech. Based upon this distinction, courts apply different scrutiny levels when
determining whether first amendment rights have been violated. Central Hudson Gas v.
Public Serv. Comm'n, 447 U.S. 557 (1980).

4. LEGAL TnMs, Nov. 26, 1984 at 13, col. 1. The article advocates the SEC's position in
the case as a constitutionally permissible regulation of the security industry.

5. Annot., 5 A.L.R FED. 256-57 (1970). The registration requirement of investment advis-
ers was to ensure honest and responsible advice in the profession.

6. 725 F.2d at 901. Lowe argues that the Commission has never questioned any of the
substantive material in his publications.

7. SEC v. Lowe, 556 F. Supp. 1359 (E.D.N.Y. 1983).
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Lowe's first amendment right to free speech by distinguishing between
personal and impersonal investment advice. The court ruled that Lowe's
publications were impersonal and, therefore, the regulations as applied to
Lowe were unconstitutional.8 The second circuit reversed. It rejected the
distinction the district court made.10 Instead, it found the Act to be con-
stitutional based upon the distinction between newsletters and bona fide
news publications as stated in the Act.' The second circuit balanced the
constitutional implications in favor of the SEC and upheld the injunction
against Lowe's publications as a valid constitutional regulation of a
profession.

1 2

This Note first traces the historical background of the Investment Ad-
visers Act of 1940 and the constitutional development of the regulation of
a profession and protected speech. Next, the Note discusses the district
court and the court of appeals' opinions in SEC v. Lowe. An analysis of
the permissibility of securities regulation and the requirement of registra-
tion in relation to the first amendment considerations of protected speech
follows. Finally, this Note analyzes the various permutations the Supreme
Court might take in reaching a decision in SEC v. Lowe.

II. HISTORICAL SECTION

After the stock market crash of 1929 and the depression of the 1930's,
which were partially caused by abuses in the security industry, Congress
decided that the securities profession needed regulating.13 In order to
generate high ethical standards in the securities industry, Congress de-
cided to change the philosophy in the securities profession from one of
caveat emptor to one of full disclosure by those dealing in securities."1
The legislators determined, that full disclosure was essential in protecting
investors so that all investors would be able to trade on the basis of equal
information."'

Another factor that prompted federal securities regulation and a re-
quirement of full disclosure was a need for national control in the securi-

8. Id. at 1371.
9. 725 F.2d at 896.

10. Id.
11. Id. at 896-97.
12. Id. at 897.
13. SEC v. Capital Gains Research Bureau, 375 U.S. 180, 186 (1963).
14. Id.
15. Charles Hughes & Co. v. SEC, 139 F.2d 434, 437 (2d Cir. 1943), cert. denied, 321

U.S. 786 (1944). The court stated "the essential objective of securities legislation is to pro-
tect those who do not know market conditions from the overreachings of those who do." Id.
See also 77 CONG. REc. 2918 (1933).
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ties industry. The 'blue sky' laws,16 which are state regulations of securi-
ties, were found to be insufficient protection from abuses in the industry
as evidenced by the losses in the security market that occurred in the late
1920's.17 One reason the losses occurred was because the 'blue sky' laws
did not protect investors from issuers of 'worthless' securities.', A re-
quirement of full disclosure by investment advisers would enable inves-
tors to make better judgments and would allow the SEC to regulate ade-
quately the industry on a national scale.19 The regulation of securities was
to help regain some of the public confidence that was lost in 1929;
thereby, encouraging security investment which would help the
economy.

2 0

With these considerations in mind, Congress began passing federal se-
curities regulations in 1933 which culminated in the passage of the In-
vestment Advisers Act of 1940.1' Congress had determined a special need
for regulation of investment advisers in the securities industry and, thus,
enacted the Investment Advisers Act.22 A Congressional committee inves-
tigating the industry said: "[Tihe nature of the functions of investment
advisers, their increasing wide spread activities, their potential influence
on security markets, and the dangerous potentialities of stock market tip-
sters imposing upon unsophisticated investers, convinces this committee
that protection of investors requires the regulation of investment advisers
on a national scale. 2 3

16. For details on blue-sky laws see: RAYMOND L. WISE, BLUE SKY LEGISLATION (C.C.H.
1934); L. Loss & E. CowwrT, BLUE SKY LAW (1958); L. Loss, SECURITIES REGULATION (2d ed.
4 vols., 1961).

17. Other reasons cited for the losses were that the laws were not uniform; they did not
provide sufficient protection because of the limited jurisdiction; many times prosecution was
avoided when the promoter would settle with the victim; and there was a possibility to avoid
state authority by operating exclusively interstate. For a more indepth analysis, see E. Mc-
CORMICK. UNDERSTANDING THE SEcURITIEs ACT AND THE SEC 9-12 (1948).

18. V. CAROSSO, INVESTMENT BANKING IN AmmucA-A HISTORY 352-407 (1970).
19. Loomis, The Securities Exchange Act of 1934 and the Investment Advisers Act of

1940, 28 GEO. WASH. L. Rv. 214, 245 (1959-1960).
20. Gadsby, Historical Development of the SEC-The Government View, 28 GEo.

WASH. L. REV. 6, 9 (1959-1960).
21. 54 Stat. 847 (1940), (codified as amended, 15 U.S.C. § 80b-1 (1982)). The Investment

Advisers Act followed the Securities Exchange Act of 1933, 48 Stat. 74 (1933), (codified as
amended, 15 U.S.C. §§ 77a-11 (1982)); the Securities Exchange Act of 1934, 48 Stat. 881
(1934), (codified as amended, 15 U.S.C. §§ 78a-kk (1982)); the Public Utility Holding Com-
pany Act of 1935, 49 Stat. 838 (1935), (codified as amended, 15 U.S.C. §§ 79a to z-6 (1982));
the Trust Indenture Act of 1939, 53 Stat. 1149 (1939), (codified as amended 15 U.S.C. §§
77aaa-bbbb (1982)); and the Investment Company Act of 1940, 54 Stat. 789 (1940), (codified
as amended 15 U.S.C. §§ 80a-1 to 64 (1982)).

22. S. REP. No. 1775, 76th Cong., 3d Sess. (1940).
23. Id., reprinted in, IV FEDERAL SECURITIES LAWS, LEGISLATIVE HISTORY 3830, 3850

(1940).
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Congress gave the SEC the authority to enforce the registration re-
quirement. The registration requirement is stated in section 80b-3 of the
Investment Advisers Act of 1940 and requires all 'investment advisers' to
register with the SEC prior to using the mails or any means of interstate
commerce.2 4 A subscription security adviser who is deemed an 'invest-
ment adviser' must register with the SEC and receive its approval prior to
publishing advice.2 5 Section 80b-2(11) defines 'investment adviser' as:

[A]ny person who, for compensation, engages in the business of advising
others, either directly or through publications or writings, as to the value
of securities or as to the advisability of investing in, purchasing, or sell-
ing securities, or who, for compensation and as part of a regular business,
issues or promulgates analyses or reports concerning securities.26

Persons classified as investment advisers are not only required to regis-
ter with the SEC, but they must also disclose any personal interest in
their advice and explain their method of operation.2 7 The registration of
an investment adviser may be denied, revoked, or suspended under spe-
cific circumstances if it is in the best interest of the public.2 8 If registra-
tion is denied, revoked, or suspended, then future publications on invest-
ment advice or direct investment advice would be forbidden, thus, in
effect evoking a prior restraint.

The definition of an 'investment adviser' in section 80b-2(11) of the
Investment Advisers Act specifically excludes certain institutions and
publications.2 9 The exclusion of "the publisher of any bona fide newspa-

24. 15 U.S.C. § 80b-3(a) (1982).
25. Id. § 80b-3(c).
26. Id. § 80b-2(11).
27. Fiduciary Counsel, Inc. v. Wirtz, 383 F.2d 203, 205, cert. denied, 380 U.S. 1005

(1967). In this case, the court considered the comprehensive nature of the regulation and
that the SEC required full information about an applicant and the type of business he ran.

28. 15 U.S.C. § 80b-3(e) (1982) which states: "[T]he Commission, by order, shall cen-
sure, place limitations on the activities, functions, or operations of, suspend . . ., or revoke
the registration of any investment adviser if it finds, on the record after notice and opportu-
nity for hearing, that such censure, placing of limitations, suspension, or revocation is in the
public interest ... " Id. The Act continues to enumerate the specific offenses subject to
this section.

29. Id. § 80b-2(a)(11) (1982). This section defines 'investment adviser' but excludes from
the definition:

(A) a bank, or any bank holding company ... which is not an investment com-
pany; (B) any lawyer, accountant, engineer, or teacher whose performance of such
services is solely incidental to the practice of his profession; (C) any broker or
dealer whose performance of such services is solely incidental to the conduct of his
business as a broker or dealer and who receives no special compensation therefore;
(D) the publisher of any bona fide newspaper, news magazine or business or finan-
cial publication of general and regular circulation; (E) any. person whose advice,
analyses or reports relate to no securities other than securities which are direct
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per, news magazine, or business or financial publication of general and
regular circulation" so has generated the greatest amount of controversy.
The controversy centers around the determination of who meets the ex-
clusion and, thus, is not subject to the registration and disclosure require-
ments.3 ' In SEC v. Wall Street Transcript Corp.,32 the second circuit
ruled that the SEC should make the initial determination of who meets
the bona fide newspaper status subject to review by a district court.33 The
court in Wall Street stated that the Commission "is best suited to make
the determination of 'bona fide' newspaper status in the first instance"
and that "there is no reason to believe that the Commission will not be
fully aware of the importance of first amendment considerations when it
interprets and applies the Act's exclusion." ' 4 Wall Street clarified the
bona fide newspaper exception by establishing a test which looks to see if
the publications deviate from the usual newspaper activities so that
"there is a likelihood that the wrongdoing which the Act was designed to
prevent has occurred."3 By excluding these institutions, the Act was
deemed to pass constitutional muster.3s

The 1960 Amendments to the Investment Advisers Act increased the
obligations of investment advisers by specifically requiring advisers to
maintain certain books and records that the SEC can inspect at any
time.37 The maintaining of records and the possibility of inspection were

obligations of or obligations guaranteed as to principal or interest by the United
States, or securities issued or guaranteed by corporations in which the United
States has a direct or indirect interest which shall have been designated by the
Secretary of the Treasury... ; (F) such other persons not within the intent of this
paragraph, as the Commission may designate by rules and regulations or order.

Id.
30. Id. § 80b-2(a)(11)(D) (1982).
31. In SEC v. Capital Gains Research Bureau, 375 U.S. 180, 195 (1963) the Supreme

Court stated that "Congress intended the Investment Advisers Act of 1940 to be construed
like other securities legislation ... not technically and restrictively, but flexibly to effectu-
ate its remedial purposes." Id. The courts have applied a substantial evidence test when
evaluating the actions of the SEC. See Hughes v. SEC, 174 F.2d 969 (D.C. Cir. 1949); Mar-
ketlines, Inc. v. SEC, 384 F.2d 264 (2d Cir.), cert. denied, 390 U.S. 947 (1967).

32. 422 F.2d 1371 (2d Cir.), cert. denied, 398 U.S. 958 (1970).
33. 422 F.2d at 1375.
34. Id. at 1380.
35. Id. at 1377.
36. 294 F. Supp. 298, 307 (S.D.N.Y. 1968).
37. 74 Stat. 885 (1966), (codified as amended, 15 U.S.C. § 80b-3(c)(1) (1982)). A senate

report upon the 1960 bills amending the Investment Advisers Act of 1940 states that the
power of inspection was necessary to enforce the Securities Exchange Act of 1934 and by
analogy enforcement powers should be granted to the SEC in order for them to enforce the
Investment Advisers Act of 1940. S. REP. No. 1760, 86th Cong., 2d Sess., reprinted in, 1960
US. CODE CONG. & ADMIN. NEWS 3505.
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found to be necessary to enforce the objectives of the statute.3 8 The re-
quirements raise constitutional questions in that they cause a chilling ef-
fect on protected speech.3 ' The 1960 Amendments also increase the num-
ber of offenses that serve as a basis for denial or revocation of an
investment adviser status.40 With such an increase more advisers, argua-
bly, will be affected by the prior restraint result of losing the status of an
investment adviser.' The changes brought about by the amendments ef-
fectuate a broader basis for first amendment infringements and have
raised questions concerning the constitutionality of section 80b-3 of the
Investment Advisers Act of 1940.42 An analysis of the constitutionality of
section 80b-3 of the Act requires a historical consideration of the regula-
tion of professions and a development of protected speech under pure
speech and commercial speech distinctions.

A. Regulation of Professions

Professions initially were regulated indirectly through statutory eco-
nomic legislation that dealt with substantive and procedural issues rather
than legislations designed to regulate the profession. 43 The Supreme
Court applied a low scrutiny based on substantive due process claims.44

The regulations were viewed by the Court as concerning economic and
business interests of the states, and the fact that they regulated profes-
sions did not affect the Court's analysis. The Supreme Court, through
Justice Black, emphasized that the states may enact legislation against
"injurious practices in their intenal commercial and business affairs, so
long as their laws do not run afoul of some specific federal constitutional
prohibition, or some valid federal law." 4 The Court did apply strict scru-

38. SEC v. Olsen, 243 F. Supp. 338, 339 (S.D.N.Y. 1965). The court implied that the
purpose of the statute was to enable the SEC to obtain information essential to its duty of
regulating the industry, and the investment adviser was not prejudiced by the requirement
of maintaining records for inspection.

39. The United States Supreme Court has not ruled directly on this issue; however, the
second circuit in SEC v. Wall Street Transcript Corp., 422 F.2d 1371, 1380 (2d Cir.), cert.
denied, 398 U.S. 958 (1970), ruled that the the chilling of speech in order to carry out the
securities regulations was constitutionally permitted.

40. 15 U.S.C. § 80b-3(e)(2)(c) (1982). See also, legislative history on the 1960 amend-
ments to the Act in 1960 U.S. CODE CONG. & ADmIN. NEws 3505.

41. It is logical to assume that increases in the number of offenses that serve as a basis
for revocation of an investment adviser's registration will restrain individuals from giving
security advice. Increased litigation and infringements on the freedom of speech and press
will result.

42. See SEC v. Lowe, 725 F.2d 892 (2d Cir. 1984).
43. In Williamson v. Lee Optical Co., 348 U.S. 483 (1955), an Oklahoma statute that

restricted opticians from fitting or duplicating eyeglasses withstood constitutional attack.
44. Id. at 488.
45. Lincoln Federal Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 536
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tiny, however, under a substantive due process analysis whenever a fun-
damental right was involved. 4'

There is a procedural due process right when a governmental regulation
deprives a person of life, liberty, or property. 7 If it is determined that
there is a property or liberty right to engage in a profession, 8 then a
person has a constitutional right to show his fitness to engage in that
profession. 49 If the regulation forecloses a wide range of professional op-
portunities then the court applies a procedural due process analysis to
ensure that the individual's rights are protected.5 0 This analysis deter-
mines whether the individual has suffered a loss of liberty or property.
Generally, courts are concerned with protecting the constitutional right to
a fair hearing before a license is revoked.

Aside from substantive due process issues and procedural due process
issues, there have been few cases in which a regulation of a profession has
been found to involve an improper suppression of protected speech. In
NAACP v. Button," for example, the Court held unconstitutional a pro-
hibition of the improper solicitation of any legal or professional business
as the solicitation applied to litigation activities by the NAACP.52 The
Court recognized that many states had regulated the legal profession to
protect the public from unethical or nonprofessional conduct." The Court
in Button ruled, however, that the NAACP lawyers' activity constituted
forms of expression and association which the first amendment protected
and that this activity could not be prohibited to regulate a profession."
The Court applied a strict scrutiny test based on the fundamental nature
of freedom of association rights which require a compelling state inter-
est.5 5 The Court concluded that the NAACP served a public interest and
that the state did not have a compelling state interest that outweighed
the NAACP's fundamental rights. Similarly, in City of Madison Joint

(1949).
46. For a detailed development of the Supreme Court's substantive due process analysis

see J. NOWAK, R. Ro'ruNDA & J. YOUNG, CONsTrrvulONA LAW (2d ed. 1983).
47. U.S. CONST. amend. V, XIV.
48. See Monaghan, Of "Liberty" and "Property", 62 CORNELL L. REv. 405, 415 (1977);

Smolla, The Re-emergence of the Right-Privilege Distinction in Constitutional Law: The
Price of Protesting Too Much, 35 STANFORD L. REv. 69 (1982).

49. See Barry v. Barchi, 443 U.S. 55 (1979); Withrow v. Larkin, 421 U.S. 35 (1975); In Re
Ruffalo, 390 U.S. 544, 545 (1968); Dent v. West Virginia, 129 U.S. 114, 115 (1889).

50. See e.g.,Carter v. Miller, 434 U.S. 356 (1978). This case concerned the ability of a
city to deny a chauffeur's taxi license to certain people.

51. 371 U.S. 415 (1963).
52. Id. at 438-39.
53. Id. at 423.
54. Id. at 438-39.
55. Id. at 439.
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School District No. 8 v. Wisconsin Employment Relations Commission,"
the Court invalidated a Wisconsin statute5

7 that prohibited a nonunion
teacher from speaking at board meetings on matters subject to collective
bargaining. 58 The state defended the statute as necessary "to avoid the
dangers attendant upon relative chaos in labor management relations."9
The Court, however, did not find these dangers sufficient to justify cur-
tailing speech.6 The Court suggested that even if the anticipated dangers
were present, they might not be enough to curtail speech." The Court
also stated that the statute effected a prior restraint on speech that was
not justified.62

Within the security profession very few cases have arisen concerning
the Investment Advisers Act of 1940. There have been two significant
cases, however, questioning the Act and its application. In SEC v. Capital
Gains Research Bureau, Inc.," the Court considered the validity of the
Act's requirement that an investment adviser disclose the practice of
purchasing shares of a security prior to recommending that security for
investment and then immediately selling the recommended security at a
profit." The Court found that Congress had the authority to regulate this
activity and require disclosure in order to avoid fraud and deceit.66 In
SEC v. Wall Street Transcript Corp.," the constitutionality of the Act
was questioned. In that case, it was argued that the disclosure require-
ments necessary for the SEC to determine whether a publicatign was sub-
ject to the Act amounted to a chilling of speech.7 The disclosure require-
ments affected publications that were later found to be exempt from the
Act. 0 It was argued that these requirements amounted to an unconstitu-
tional chilling of speech. 9 The court, however, found the deterrent effect
on speech to be consistent with the first amendment and held the Act
valid.7

0

56. 429 U.S. 167 (1976).
57. Wis. STAT. § 111.70(2) (1973).
58. 429 U.S. at 172-73.
59. Id. at 173 (citing City of Madison Joint School Dist, No. 8 v. Wisconsin Employment

Relations Comm'n, 69 Wis. 2d 200, 212, 231 N.W.2d 206, 213 (1975)).
60. 429 U.S. at 174.
61. Id.
62. Id. at 177.
63. 375 U.S. 180 (1963).
64. Id. at 181.
65. Id.
66. 422 F.2d 1371 (2d Cir.), cert. denied, 398 U.S. 958 (1970).
67. 422 F.2d at 1380.
68. Id.
69. Id.
70. Id. at 1381.
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B. Commercial Speech

Other regulations of professions that have affected protected speech
have concerned restrictions on professional advertising. The Court has
analyzed cases concerning advertising by professions as involving business
and commercial speech that receive a lower level of scrutiny than fully
protected speech. In fact, business and commercial speech was not con-
sidered 'protected speech' at all until nine years ago when in Virginia
State Board of Pharmacy v. Virginia Citizens Consumer Council,7' the
Supreme Court ruled that commercial speech is entitled to some constitu-
tional protection.

72

A significant line of cases concerning commercial speech and first
amendment considerations have been decided in the area of lawyer adver-
tising.7" In Bates v. State Bar of Arizona,7 the Court, relying on Virginia
Pharmacy, found a state disciplinary rule banning lawyers advertising a
'legal clinic' for routine cases at a low price to be unconstitutional. 5 The
Court rejected the state's interest in safeguarding the professionalism of
the profession in favor of the free flow of information.7

The Court weighed the balance differently in Ohralik v. Ohio State Bar
Association"7 in which it upheld a suspension from practicing law for vio-

71. 425 U.S. 748 (1976). This is the first case in which the Court held that even purely
commercial speech is entitled to first amendment protection. This case dealt with the right
of a pharmacist to advertise prescription drug prices, and the Court ruled that this was a
constitutionally protected right, Id. at 770.

72. Id. at 762. Since Virginia Pharmacy commercial speech has enjoyed an ambiguously
protected status. The traditional view concerning commercial speech, first articulated in
Valentine v. Chrestensen, 316 U.S. 52 (1942), was that purely commercial advertising was
not entitled to any first amendment protection. This view, however, changed as courts began
to realize that speech cannot be compartmentalized into neatly defined categories. The sta-
tus of commercial speech was clarified in Central Hudson Gas & Electric Corp. v. Public
Serv. Comm'n, 447 U.S. 557 (1980), in which the Court laid down a four prong test which
could be classified in constitutional law terms as a middle scrutiny. The four prong analysis
first determines whether the expression is protected by the first amendment which means
that it must concern a lawful activity and not be misleading. Next, the government interest
asserted must be substantial. If these two prongs are met, then the regulation must directly
advance the asserted governmental interest and must not be more extensive than necessary.
While this four prong test helped to clarify the level of protection afforded commercial
speech, the Court has continually chosen to define commercial speech on a case by case
basis.

73. In re R.M.J., 455 U.S. 191 (1982); Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447
(1978); In re Primus, 436 U.S. 412 (1978); Bates v. State Bar of Arizona, 433 U.S. 350
(1977).

74. 433 U.S. 350 (1977).
75. Id. at 363.
76. Id. at 365.
77. 436 U.S. 447 (1978).
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lating antisolicitation ruless.7 Ohralik involved an ambulance chasing sit-
uation, and the Court determined that in-person solicitation may "dis-
serve the individual and societal interest" which runs counter to the
effect of the advertising in Bates.7 The Court found the state interest
involved in Ohralik to be particularly strong because the high standards
of the profession should be maintained and the public should be pro-
tected.8 0 These interests of the state were strong enough to uphold the
antisolicitation rules which were prophylactic measures designed to pre-
vent the harm before it occurred.8

In 1982, the Court expounded on the Bates decision in In re R.M.J.8 2

In In re R.M.J., the Court considered the extent to which a lawyer can
advertise concerning the quality of his work. The Court ruled that objec-
tive facts concerning the quality of a lawyer's work may be advertised so
long as it is not actually or potentially misleading.8 8

There have been a number of commercial speech cases outside the legal
profession. For example, in Savage v. Commodity Futures Trading Com-
mission .the Seventh Circuit examined the registration requirement of
the Commodity Futures Trading Commission. The case concerned the
Commission's refusal of Savage's registration as a commodity trading ad-
viser, however, prior restraint was not an issue in the case. The court held
that the first amendment does not prevent the regulating of business
practices solely because communication of information is involved. 5 The
Court analyzed the case under a commercial speech middle-scrutiny level
looking to the congressional purpose of protecting the investing public.,6

The Court stated that Congress can set generalized licensing require-
ments and authorize an agency to enforce them.8 7

C. Pure Speech

The first amendment specifically provides that "Congress shall make
no law. . . abridging the freedom of speech. . . ."8 This strict language
has caused difficulty in appraising the appropriate amount of judicial re-

78. Id. at 449.
79. Id. at 458.
80. Id. at 461.
81. Id. at 464.
82. 455 U.S. 191 (1982).
83. Id. at 201.
84. 548 F.2d 192 (7th Cir. 1977).
85. Id. at 197.
86. Id.
87. Id.
88. U.S. CONST. amend. I.
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sponsibility.59 In interpreting the meaning of 'free speech,' the strength of
the first amendment rights must be weighed in relation to other individ-
ual rights to determine if it is appropriate for the judiciary to balance free
speech with the objectives of the government. The absolutist view inter-
prets the first amendment literally as protecting all forms of speech.'0 Ob-
scenity, for example, would receive first amendment protection under this
view. Justices Black and Douglas have most strongly advocated this view
of free speech; however, it has never persuaded a majority of the Court. 1

The Supreme Court has held that certain forms of speech fall outside
the realm of first amendment protected speech." These exceptions re-
ceive low scrutiny similar to economic legislation. 3 Once within the realm
of protected speech the scrutiny is heightened. While the Court has con-
sidered commercial speech to be protected speech, it has distinguished
'pure' and 'commercial' speech within the realm of constitutionally pro-
tected speech.' The distinction between the two types of speech is the
level of scrutiny the Court will apply. 'Pure' speech receives a strict scru-
tiny analysis requiring the government to show that there is a compelling
governmental interest in enacting the regulation, that a necessary rela-
tionship exists between the regulation and the compelling interest, and
that the regulation is the least drastic means to achieve the desired end."5

89. The strict language can be compared to the language of the fourth amendments
prohibition against "unreasonable searches and seizures." U.S. CONST. amend. IV. The inclu-
sion of the word 'unreasonable' gives the judiciary a great deal more deference than that
given to them in the first amendment.

90. Koningsberg v. State Bar of California, 366 U.S. 36, 49 n.10 (1961).
91. Id. at 56 (Black, J., dissenting); New York Times Co. v. United States, 403 U.S. 713,

714 (1971) (Black, J., concurring); Brandenburg v. Ohio, 395 U.S. 444, 450 (1969) (Douglas,
J., concurring); Communist Party v. SACB, 367 U.S. 1, 137 (1967) (Black, J., dissenting);
New York Times v. Sullivan, 376 U.S. 254, 293 (1964) (Black, J., concurring); Wilkinson v.
United States, 365 U.S. 399, 422 (1961) (Black, J., dissenting); Branden v. United States,
365 U.S. 431, 441 (1961) (Black, J., dissenting); Uphaus v. Wyman, 364 U.S. 388, 392 (1960)
(Black, J., dissenting); Barenblatt v. United States, 360 U.S. 109, 140-44 (1959) (Black, J.,
dissenting); Roth v. United States, 354 U.S. 476, 508 (1957) (Douglas, J., dissenting); Beau-
harnais v. Illinois, 343 U.S. 250, 267 (1952) (Black, J., dissenting); American Communica-
tions Ass'n v. Douds, 339 U.S. 382, 445 (1950) (Black, J., dissenting).

92. The exceptions have traditionally included obscenity, fraudulent misrepresentation,
advocacy of imminent lawless behavior, defamation, 'fighting words,' and until eight years
ago, commercial speech. See supra note 72.

93. In United States v. Carolene Products Co., 304 U.S. 144 (1938), Chief Justice Stone
stated that some individual rights will receive more judicial protection against economic
legislation; however, if the speech falls outside the realm of protected speech, it will gener-
ally be subject only to a "mere rationality" review thus giving substantial deference to the
state. Id. at 152 n.4.

94. 425 U.S. at 771 n. 24.
95. The strict scrutiny analysis by the Supreme Court has evolved through case law. In

NAACP v. Button, 371 U.S. 415 (1963), the Court required a compelling state interest in the
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With 'pure' speech, there is a hearsay presumption against prior restraint
of that speech." 'Commercial' speech, while protected, receives lower
scrutiny by the court than 'pure' speech.9' The fact that the Court ana-
lyzes 'commercial' speech at a lower scrutiny level provides the govern-
ment with more regulatory authority and the presumption against prior
restraint might not apply.'8

The prior restraint of protected first amendment speech issue came up
against the government's interest in regulating the securities profession in
SEC v. Lowe." The Court of Appeals for the Second Circuit reached its
decision by balancing two competing interests, the interest of the govern-
ment in regulating the securities industry and the constitutional rights
associated with a prior restraint of protected speech.10 0 This case, in
which the Supreme Court has granted certiorari will be the first case to
address the issue of the application of section 80b-3 of the Investment
Advisers Act of 1940 in relation to a prior restraint of protected speech.
The resolution of the issue will require the Court to consider the basis of
the security regulations as well as the first amendment rights of Lowe.

III. STATEMENT OF THE CASE

Christopher L. Lowe served as the principal stockholder of Lowe Man-
agement Corporation."0 ' Between March 1974 and May 1981, Lowe Man-
agement was registered with the SEC"0 ' pursuant to the Investment Ad-
visers Act of 1940.10 During the registration period, Mr. Lowe was
convicted of several crimes related to his investment adviser position.' "

regulation to justify limiting first amendment rights. In Buckley v. Valeo, 424 U.S. 1 (1976),
the Court looked to see if there was a less restrictive alternative that the government could
use in reaching its desired end. In First Nat1 Bank of Boston v. Bellotti, 435 U.S. 765
(1978), the Court applied a strict scrutiny test that required: (1) a compelling governmen-
tal interest and that (2) the regulation be narrowly drawn to achieve its objective. In
Widmar v. Vincent, 454 U.S. 263 (1981), the Court looked to see if the regulation was neces-
sary to serve a compelling state interest and if it was narrowly drawn to achieve that end.

96. In Near v. Minnesota, 283 U.S. 697, 722 (1931). The Court ruled that it is a viola-
tion of the first amendment to enjoin future expression on the basis of past conduct. See
also New York Times Co. v. United States, 403 U.S. 713 (1971).

97. See supra note 72.
98. 425 U.S. at 770-71. The Court will allow some regulation of commercial speech if

there is a substantial government interest.
99. 725 F.2d 892 (2d Cir.), cert. granted, 105 S. Ct. 81 (1984).

100. 725 F.2d at 897. The second circuit court in SEC v. Lowe held that the statutory
authority of the SEC through the Investment Advisers Act of 1940 does not violate the first
amendment.

101. Id. at 894.
102. Id.
103. 15 U.S.C. S 80b-3 (1982). See supra note 26.
104. 725 F.2d at 894. In March 1978, Lowe pled guilty to charges that he acted as an
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As a result of Mr. Lowe's criminal convictions, the SEC instituted ad-
ministrative proceedings against Lowe and Lowe Management. The ad-
ministrative judges found that Lowe Management, aided and abetted by
Lowe, violated antifraud and reporting provisions, and that Lowe had
been convicted of several crimes including the misappropriation of
funds.1 5 The judge concluded that Lowe's investment adviser registration
should be revoked, and that Lowe should be barred from association with
any investment adviser position.1"

The Commission's independent review of the administrative judges'
findings yielded the same conclusions.10 Despite Lowe's arguments that
he would no longer handle clients' funds or securities but would engage
solely in the business of publishing advisory newsletters, and that SEC
sanctions would entail an unwarranted second round of punishments,'"
the Commission revoked Lowe Management's registration and barred
Lowe from association with any investment adviser.10e The Commission
noted that the publication of an investment newsletter still presented
"numerous opportunities for dishonesty and self-dealing."110 The Com-
mission stated that "Lowe's various actions clearly demonstrate his total
lack of fitness to remain in an occupation which can cause havoc unless
engaged in by those with appropriate background standards."'1

Disregarding the Commission's order, Lowe has continued to publish
the Lowe Investment and Financial Letter"3 and the Lowe Stock Ad-

investment adviser without filing the requisite registration application with the New York
State authorities and representing to a client that a 27% profit had been earned by manag-
ing the client's portfolio when in fact no transactions had been made. Shortly thereafter, in
December 1978, Lowe was convicted of two New York felonies. He pled guilty to tampering
with evidence involving a copy of a $10 money order. He altered the money order so that it
appeared to be for the amount of $10,000. Lowe also pled guilty to third degree larceny for
fraudulently drawing checks on an account to which worthless checks had been deposited.
In Re Lowe Management Corp., SEC Investment Advisers Act of 1940 Release No. 759
(May 11, 1981). More recently, in 1982, Lowe plead guilty to two charges under New Jersey
law of theft by deception in the third degree. 725 F.2d at 895.

105. 725 F.2d at 894.
106. Id. at 894-95.
107. Id.
108. Id. at 895. Subscribers the SEC called as witnesses were generally satisfied with

Lowe's publication. SEC v. Lowe, 556 F. Supp. 1359, 1361 (E.D.N.Y. 1983).
109. 725 F.2d at 895.
110. In re Lowe Management Corp., SEC Investment Advisers Act of 1940 Release No.

759, at 5 (May 11, 1981).
111. Id. (quoting Marketlines, Inc. v. SEC, 384 F.2d 264, 267 (2d Cir. 1967), cert. denied,

390 U.S. 947 (1968)).
112. The Lowe Investment and Financial Letter is a market newsletter. A typical

issue contains general observations on and assessments of the securities and bul-
lion markets, a review of numerous market indicators, market strategies, and spe-
cific recommendations for buying, selling, or holding stocks and bullion. The
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viser11 s and has solicited subscriptions for the Lowe Stock Chart Ser-
vice.11' In addition, Lowe has a recorded telephone 'hot-line' service for
subscribers of six months or more." s In response to these actions, the
SEC filed suit in the Federal District Court in Brooklyn, New York seek-
ing an order enjoining Lowe from publishing investment adviser
material.11

A. The District Court Decision

In the district court, Chief Judge Weinstein ruled that the SEC could
not deny Lowe's registration to sell 'impersonal' investment advice
through subscription newsletters.11 7 The district court held that the de-
nial of registration status, which would cut off publication, was in viola-

newsletter is advertised as a semi-monthly publication, but at least since May
1981, it has appeared only at irregular intervals, with a total of eight issues ap-
pearing from that time through August 31, 1982. According to the publisher a
year's subscription ordinarily costs $195, but a promotional subscription has re-
cently been offered at reduced rates from $39 for one year to $79 for three years.
The newsletter presently has approximately 2,408 subscribers whose subscriptions
vary in length from three months to three years.

SEC v. Lowe, 556 F. Supp. 1359, 1361 (E.D.N.Y. 1983).
113. The Lowe Stock Advisory also analyzes and comments on the securities and

bullion markets. This market letter specializes in low-priced stocks-costing
under $20-listed on the New York and American Stock Exchanges and traded in
the over-the-counter market. Potential subscribers are advised that they will re-
ceive periodic letters with market information and analysis and updated recom-
mendation sheets on specific securities. Since May 1981, only four letters have
been published and distributed, the last of which was dated November 16, 1981.
They have included recommendations on various stocks. Lowe Stock Advisory
subscriptions cost between $39 for one year and $79 for three years. Subscribers to
the Lowe Investment and Financial Letter have been offered a complimentary six-
month subscription. The publication has approximately 278 paid and 397 unpaid
subscribers.

Id.
114. The Lowe Stock Chart Service has been advertised as a weekly publication

containing charts for all stocks listed on the New York and American Stock Ex-
changes and for the 1,200 most widely traded over-the-counter stocks. It will also
contain charts on gold and silver prices and market indicators. No investment
advice will be offered. No investment advice will be offered. No issues of this pub-
lication have yet been distributed, though two announced dates for initial publica-
tion have come and gone. Regular subscription rates for the chart service run from
$325 for three months to $900 for one year, with a special pre-publication offer
including a $33 five-week trial. There are some forty subscribers to this
publication.

Id.
115. Both the Lowe Letter and Lowe Stock Advisory advertise a telephone hotline. Id.
116. Id. at 1359.
117. Id. at 1371.
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tion of the first amendment. 118

The district court's first consideration was whether the Investment Ad-
visers Act could be construed to give a separate status to personal and
impersonal advisers." 9 The court stated: "In the Advisers Act the com-
mon grouping of personal and impersonal advisers need not imply that
Congress intended that they be treated identically under all provisions or
for all purposes.""' 0 The court reasoned that in the case of a personal
adviser, full disclosure of past misconduct might be inadequate protection
against unscrupulous behavior; however, Congress might have concluded
that in the case of an 'impersonal' adviser full disclosure was adequate
protection. An impersonal client could "calmly weigh the gravity of the
publisher's misdeeds against his advisory qualifications and in an unpres-
sured atmosphere decide to accept or reject the publisher's services or
recommendations.'2 While the court admitted that the distinction was
not apparent on the face of the statute, the interpretation was "suggested
by constitutional considerations."'

'
2

After making this distinction, the district court turned to the first
amendment protection afforded the investment newsletters. In analyzing
first amendment protection, the court considered the type of speech the
newsletters presented. The SEC argued that the newsletters were com-
mercial speech and, thus, enjoyed a lesser protected status than 'pure'
speech."

The court decided, however, that even if the newsletters were classified
as commercial speech, this restraint still posed serious constitutional
problems." 4 Applying the four part test set forth by the Supreme Court
in Central Hudson Gas & Electric v. Public Service Commission" under
which commercial speech may be restrained, the district court held that
the publication restraint failed to meet the fourth criteria."' The court
believed that given the disclosure mechanisms available to the SEC the
publication restraint was more restrictive than necessary." 7

The district court went on to question whether the publication should
be classified as commercial speech. Relying on Ad World, Inc. v. Town-

118. Id.
119. Id. at 1365.
120. Id.
121. Id.
122. Id.
123. Id.
124. Id.
125. 447 U.S. 557 (1980). In commercial speech cases a four-part test has developed. See

supra note 72.
126. SEC v. Lowe, 556 F. Supp. 1359, 1366 (E.D.N.Y. 1983).
127. Id. The court did not discuss the issue of the chilling effect the disclosure might

have on publication.
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ship of Doylestown,1
2

8 the district court defined commercial speech as
dealing only with "product or service advertising."'" The court ruled that
the investment newsletter combined a number of types of analysis includ-
ing political and economic and, therefore, fell "outside the rubric of com-
mercial speech." 8 0 As fully protected speech, an absolute restraint could
not be constitutionally imposed upon them."'3

Having decided that the SEC's interpretation of the Investment Advis-
ers Act was unconstitutional, the court redefined 'investment adviser' in
order to avoid infringement on freedom of the press. 2 The court limited
the Act's application to impersonal advisers so that "when a publisher
who has been denied registration or against whom sanctions have been
invoked fully complies with the record, reporting and disclosure require-
ments under the Act, he must be allowed to register for the purpose of
publishing and to publish."'"3

3

The court concluded, however, that Lowe's 'hotline' went beyond im-
personal communication, and the SEC might reasonably deny this right
to publishers.1 3 The court granted an injunction forbidding Lowe to give
securities information "directly or indirectly by telephone, individual let-
ter, or in person.""

B. The Court of Appeals

The Court of Appeals for the Second Circuit reversed the district
court's decision on virtually every major point.'" The court stated that it
did "not believe the Investment Advisers Act could be rewritten as the
district court would rewrite it." '"7

' The second circuit court determined
that the Act does not distinguish between personal and impersonal advice
but rather between publications concerning the value of securities and

128. 672 F.2d 1136, 1140 (3d Cir.), cert. denied, 456 U.S. 975 (1982). In Ad World, the
court held that a community newspaper containing extensive advertising and a few pages of
consumer and community information was pure speech for first amendment purposes. The
court stated: "The Supreme Court has confined the category of 'commercial speech' to
cases involving 'purely commercial advertising.' Pittsburg Press Co. u. Pittsburg Comm'n on
Human Relations, 413 U.S. 376 (1973) . .. see Central Hudson Gas, 447 U.S. at 561." 672
F.2d at 1140.

129. SEC v. Lowe, 556 F. Supp. 1359, 1366 (E.D.N.Y. 1983).
130. Id. at 1367.
131. Id.
132. Id. at 1369.
133. Id.
134. Id. at 1371.
135. Id.
136. 725 F.2d at 893.
137. Id. at 896.
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'bona fide' newspapers of regular circulation.'" Relying on the SEC v.
Wall Street Transcript Corp.'9 definition of 'bona fide' newspapers, the
court ruled that Lowe was not engaged in "customary newspaper activi-
ties.' 1 40 For that reason Lowe did not qualify for the 'bona fide' newspa-
per exception under section 80b-2(a)(11)(D). 4 The SEC, therefore, had
properly determined the registration requirements of the Act to be appli-
cable to Lowe's newsletters.1 4 s

The court found that Lowe's newsletters were within the scope of the
Act and, therefore, the court found it necessary to address the constitu-
tional issues. The court set its primary direction by quoting Justice
Harlan's comments in Curtis Publishing Co. v. Butts' 4s which looked to
the economic concerns as opposed to first amendment concerns. 44 The
court proceeded to rely on the Wall Street Transcript holding that the
Investment Advisers Act did not on its face abridge the freedom of the
press.14

5 In response, Lowe argued that Wall Street Transcript was no
longer applicable because it had been decided prior to Virginia Phar-
macy. 4a The court, however, ruled that Wall Street Transcript was still
good law and controlled this case." 7 The court adopted the Curtis Pub-

138. Id. at 896-97.
139. 422 F.2d at 1371. See supra note 26 and accompanying text In Wall Street Tran-

script, the court defined the phrase 'bona fide' newspaper as "those publications which do
not deviate from customary newspaper activities to such an extent that there is a likelihood
that the wrongdoing which the Act was designed to prevent has occurred." 422 F.2d at 1377.
The Wall Street Transcript was a weekly tabloid that consisted primarily of reports on spe-
cific securities, each of which was identified with the name and address of a broker/dealer
firm. The Transcript also printed some management speeches, miscellaneous personnel an-
nouncements, and editorials. Id. at 1373 n.2. On remand, despite the court of appeal's strong
deference to the SEC, the district court held that the tabloid could avail itself of the statu-
tory exclusion for 'bona fide' newspapers. SEC v. Wall Street Transcript Corp., 454 F. Supp.
559 (1978).

140. 725 F.2d at 898.
141. Id.
142. Id.
143. 388 U.S. 130 (1967). "A business 'is not immune from regulation because it is an

agency of the press."' Id. at 150.
144. 725 F.2d at 900 (citing Butts, 388 U.S. at 150).
145. 725 F.2d at 898.
146. Id. at 899. Virginia Pharmacy, supra note 72, held that even purely commercial

speech is entitled to first amendment protection. Lowe argued that Wall Street Transcript,
was decided before Virginia Pharmacy and, therefore, it did not consider the effect which
the expansion of first amendment protection to commercial speech would have on the In-
vestment Advisers Act. Lowe argues that Wall Street Transcript, therefore, should not be
relied on.

147. Id. at 899 (citing Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447 (1978)). In Ohralih
the Court stated that "government does not lose its power to regulate commercial activity
deemed harmful to the public whenever speech is a component of that activity." 725 F.2d at
899.
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lishing Co./Wall Street Transcript viewpoint that "a business is not im-
mune from regulation merely because it is an agency of the press."",6 By
adopting this viewpoint, the court essentially chose to analyze the case as
a regulation of a profession without considering the first amendment
issues.

l'4

The court also rejected the district court's limitation of commercial
speech based solely on product or service advertising.10 Commercial
speech was found "broad enough to encompass Lowe's publications."' '
The court then stated that although it would be preferable "to analyze
this case as one involving the permissible regulation of economic activity,
we believe that the Investment Advisers Act withstands constitutional
scrutiny under first amendment doctrine related to commercial speech as
well.,"'

2

The court held, that the SEC's power to revoke an adviser's registra-
tion constituted a valid regulation of economic activity because the In-
vestment Advisers Act required a sufficient finding of misconduct.153 The
court stated: "[Tihe denial of a professional license for criminal conduct
has been a traditional, and perhaps necessary aspect of this type of regu-
lation.' ' "" Relying on cases involving due process attacks on licensing of
professions, the court found that "the SEC could bar Lowe from the pro-
fession of investment adviser because of his past criminal conduct."'5

Even if Lowe's newsletters were determined to be commercial speech,
the court ruled that the newsletters were in effect not entitled to first
amendment protection. The court relied on Friedman v. Rogers,'" which

148. 725 F.2d at 900. Here the court analogized the case to Savage v. Commodity Fu-
tures Trading Comm'n, 548 F.2d 192 (7th Cir. 1977). In Savage, the court held that the
publisher of the Commodity Exchange Bulletin, a commodity market newsletter, could not
register as a commodity trading adviser due to his previous convictions for securities fraud
and mail fraud. Id. at 197-98.

149. This viewpoint places the newsletters outside of first amendment protection. The
newsletters classified as coming within a regulation of profession receive low scrutiny. See
supra note 43 and accompanying text.

150. 725 F.2d at 900. The court found that the Supreme Court definitions did not limit
commercial speech solely to product or service advertising. See Bolger v. Youngs Drug Prod-
ucts Corp., 103 S. Ct. 2875, 2880-81 n.14 (1983) (expressing "no opinion at to whether refer-
ence to any particular product or service is a necessary element of commercial speech." Id.
at 2881 n.14).

151. 725 F.2d at 900-01.
152. Id. at 901. Thus, commercial speech would be used as an alternative analysis to the

regulation of a profession analysis.
153. Id. at 901.
154. Id. (citing Barsky v. Board of Regents, 347 U.S. 442, 451 (1954)). (Barsky held that

a state suspension of a physician's license to practice did not violate the Due Process
Clause).

155. 725 F.2d at 901.
156. 440 U.S. 1 (1979).
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held that potentially misleading or deceptive speech is not entitled to
first amendment protection.1 5 7 The court found that the potential for de-
ception due to Lowe's criminal record permitted the government to ban
the publication as a valid restraint on commercial speech.'"

Although Lowe was prohibited from publishing his own newsletter, the
court concluded that he was "not prohibited from publishing a newspaper
of general interest and circulation. Nor [was] he prohibited from publish-
ing recommendations in somebody elses bona fide newsletter as an em-
ployee, editor, or writer."'' The district court was to set the definite
terms of the injunction on remand.'"

Judge Van Graafeiland's concurring opinion, prompted by Judie Brie-
ant's dissent, agreed with the majority's reasoning concerning the licens-
ing of a profession."' Judge Van Graafeiland reasoned that "if a doctor
must be licensed to write prescriptions and a lawyer to argue appeals,
there is no reason why, in the public interest, an investment adviser
should not be required to register before he can give investment
advice."""2

C. Judge Brieant's Dissent

Judge Brieant's dissent has become a touchstone for the newsletter
publishers. 3 The dissent centered on Judge Brieant's belief that the in-
junction prohibiting the newsletter constituted a prior restraint upon a
first amendment freedom. Judge Brieant found Lowe's newsletter "poles
apart from the traditional giving of investment advice."'" Lowe's news-
letter is not "'commercial speech' any more than our most respected
daily newspaper is 'commercial speech.' ",'" Finding that the newsletter
was speech fully protected under the first amendment, the dissent stated
that the majority's ruling constituted a prior restraint that should be up-

157. Id. at 9. In Friedman, the court held that a trademarks potential for deception was
sufficient to meet the false or misleading requirement in Virginia Pharmacy. Id.

158. 725 F.2d at 901. This is an expanded interpretation of the first prong of the Central
Hudson test. The court in Lowe applied the potential for deception by looking at Lowe's
history of deceptive, criminal conduct as characterizing his publications as potentially de-
ceptive speech.

159. Id. at 902.
160. Id. at 903.
161. Id. at 902 (Van Graafeiland, J., concurring).
162. Id. It is interesting to note that these are accurate analogies. They do not refer to

personal contact with patients or clients, however, they do involve communications requir-
ing a license.

163. 725 F.2d 892, 903 (2d Cir. 1984) (Brieant, J., dissenting). See Wall St. J., Nov. 15,
1984, at 1, col.6.

164. 725 F.2d at 903 (Brieant, J., dissenting).
165. Id. at 904.
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held only in exceptional cases.'"
The dissent also criticized the guidelines the majority gave the district

court in framing the injunction.167 The dissent found the majority's deter-
mination that Lowe might publish his advice in "somebody elses bona
fide newsletter" particularly puzzling.'" Judge Brieant stated that the
majority's dependence on ownership of a newspaper was both illogical
and unenforceable.1 es Even ignoring the ownership problems, the majority
would still allow Lowe's advice to be published in another newspaper
which could make the injunction against Lowe "illusory and
unenforceable".'70

IV. ANALYSIS: REGULATION OF A PROFESSION OR FREEDOM OF SPEECH

The opinion in SEC v. Lowe can be analyzed in two different ways
which lead to different results.' 7 ' The issue may be seen as one of con-
gressionally authorized regulation of a profession or as a prior restraint on
protected speech;' 72 therefore, the legal arguments for both views will be
analyzed. The various permutations that the Supreme Court might take
will also be examined and some potential ramifications will be presented.

A. Regulation of a Profession

The court of appeals decided that it would prefer to analyze the case as
one involving the permissible regulation of economic activity without tak-
ing the first amendment into consideration. The majority decision was
based primarily on the congressionally authorized regulation of a profes-
sion.17 s By using this regulation of profession viewpoint, the court avoided
an indepth consideration of the first amendment issues which section
80b-3 of the Act raises.' 7'

166. Id. at 907. See, Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 70 (1963) in which the
Court stated. "Any system of prior restraints of expression comes to the Court bearing a
heavy presumption against its constitutional validity." Sullivan, 372 U.S. at 70. See also
New York Times Co. v. United States, 403 U.S. 713, 714 (1971) (Pentagon Papers Case);
Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971).

167. 725 F.2d at 909 (Brieant, J., dissenting).
168. Id. at 908.
169. Id. at 909.
170. 725 F.2d at 903.
171. The case may be analyzed by giving deference to the SEC allowing the regulation of

a profession, or by giving full consideration to Lowe's first amendment rights, thus, allowing
Lowe to continue his publications.

172. This two track analysis groups all classifications of protected speech under the gen-
eral heading of protected speech.

173. 725 F.2d at 900-01.
174. Id. at 900. Curtis Publishing Co./Wall Street Transcript viewpoint, see supra notes

[Vol. 361440
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Looking at the issue from a generic viewpoint without taking the secur-
ities profession into account helps show the problems with the court's
regulation of a profession analysis. In this case, Congress has determined
that a profession needs regulating." 5 The members of this profession
must be registered before they can engage in the practice of the profes-
sion. Regulations of professions of this type have usually encountered few
constitutional problems.1 76 This, however, is not the real issue before the
court. The first amendment problems are created when Congress deter-
mines that a profession needs regulating and proceeds to license the pub-
lications of that profession.

Looking at this problem in the context of SEC v. Lowe, the SEC has
required all financial advisers to register under the Investment Advisers
Act. 7 7 This appears to be a valid regulation for the protection of inves-
ters. The SEC, however, also requires all publishers of financial advice to
register. 76 If they fail to register, regardless of their individual record,
they violate the Act and can be enjoined from publication.17

The court of appeals, arguably, attempts to reconcile these first amend-
ment issues under a regulation of a profession analysis. The court of ap-
peals stated that it would prefer to analyze the case as one involving the
permissible regulation of economic activity without taking the first
amendment into consideration. 8 ' Under the regulation of economic activ-
ity, the court would normally apply a low scrutiny test.'8' The court, how-
ever, suggests that a middle level scrutiny is appropriate not only for
commercial speech but also for the regulation of a profession when speech
is involved. 8 2 In effect, the court seems to be saying that the involvement

139-46.
175. See S. Rep. No. 1775, 76th Cong., 3d Sess., reprinted in IV FEDRAL SECURMTES

LAws, LEGiSLATIVE HISTORY 3830, 3850 (1940).
176. See supra note 43 and accompanying text.
177. 15 U.S.C. § 80b (1982).
178. Id. § 80b-3(a).
179. Id. § 80b-3(e)(2).
180. 725 F.2d at 901. Constitutional challenges to professional regulation, however, have

usually been argued under due process or equal protection clauses and did not explicitly
involve first amendment problems. See supra note 43 and accompanying text. These cases
may have involved first amendment problems which were not recognized as such until after
Virginia Pharmacy.

181. The Supreme Court has almost completely withdrawn from reviewing legislative
economic regulation under substantive due process analysis. See Duke Power Co. v. Carolina
Environmental Study Group, Inc., 438 U.S. 59 (1978); Ferguson v. Skrupa, 372 U.S. 726
(1963); Williamson v. Lee Optical Co., 348 U.S. 483 (1955); United States v. Carolene Prod-
ucts Co., 304 U.S. 144 (1938).

182. 725 F.2d at 901 n.6. "Recent Supreme Court decisions suggest that a similar 'middle
level' protection is appropriate for certain kinds of speech, for example, in cases of regula-
tion of commercial advertising (Virginia Pharmacy, 425 U.S. 748, 96 S. Ct. 1817, 48 L. Ed.
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of section 80b-3 in the securities regulation raises the scrutiny level to a
middle ground.1 83

* The court of appeals' interpretation, although not a completely novel
one, presents an expansion of first amendment protection in middle scru-
tiny that the Supreme Court has not adopted explicitly.'" While the reg-
ulation of speech within other contexts of another governmental interest
should raise the scrutiny level to a higher level, the Court traditionally
has rejected this sliding scale approach in first amendment analysis. 85

This expansion of first amendment protection to the regulation of a pro-
fession when free speech is involved is significant in that it seemingly pro-
vides for a class of first amendment protection that is neither pure speech
nor purely commercial speech.s' An approach of this type further con-
fuses both the classifications and the levels of protection in first amend-
ment cases. 187

2d 346 (1976)); zoning theaters which play "adult," but not obscene, films (Young v. Ameri-
can Mini Theaters, 427 U.S. 50, 96 S. Ct. 2440, 49 L. Ed. 2d 377 (1980)); labor picketing
regulation (NLRB v. Retail Store Employees Union, Local 1001, 447 U.S. 607, 100 S. Ct.
2372, 65 L. Ed. 2d 377 (1980)); and the regulation of professions (Ohralik v. Ohio State Bar
Ass'n, 436 U.S. 447, 98 S. Ct. 1912, 56 L. Ed. 2d 444 (1977)). Thus, whether we view this
case as one involving commercial speech or the regulation of the professions, the Investment
Advisers Act does not conflict with the first amendment." 725 F.2d at 901 n.6.

183. 725 F.2d at 901 n.6.
184. Id. It is true that Ohralik suggests such an interpretation. In Ohralik the court

stated: "In person solicitation by a lawyer of remunerative employment is a business trans-
action in which speech is an essential but subordinate component. While this does not re-
move the speech from protection of the first amendment, as was held in Bates and Virginia
Pharmacy, it lowers the level of appropriate judicial scrutiny." 436 U.S. at 457 (1978). Jus-
tice Marshall in his concurrence in Ohralik rejects such a sliding scale approach: "The
Court may mean simply that conducting solicitation in person presents somewhat greater
dangers than the State may permissibly seek to avoid .... But if instead the Court means
that different forms of 'commercial speech' are generally to be subjected to differing levels
of first amendment scrutiny, I cannot agree." 436 U.S. at 474 n.5 (Marshall, J., concurring).
See Young v. American Mini Theaters, 427 U.S. 50, 84 (1976) (Stewart, J., dissenting).

185. See Erznoznik v. Jacksonville, 422 U.S. 205 (1975); Cohen v. California, 403 U.S. 15
(1971). But see Young v. American Mini Theaters, 427 U.S. 50 (1976). The sliding scale
approach basically involves the use of a due process type analysis for first amendment cases.
See Jackson & Jeffries, Commercial Speech: Economic Due Process and the First Amend-
ment, 65 VA. L. REv. 1 (1979).

186. In Lowe, therefore, the protected speech occurs when the regulation of a profession
involves the restriction of a first amendment freedom.

187. The court of appeals states that the newsletters should receive a similar middle
level protection as commercial speech. 725 F.2d at 901 n.6. Does this mean an application of
a test similar to the one in Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447
U.S. 557 (1980)? In Ohralik, the court found that the in-person solicitation should receive
less protection than the advertisement in Bates. 436 U.S. at 455. The court in Lowe, how-
ever, places the newsletters at the established middle-tier scrutiny level.
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B. Protected Speech

An analysis of the case along first amendment lines requires a determi-
nation of whether the speech is protected and, if so, what type of pro-
tected speech.188 As protected speech, Lowe's newsletters could be classi-
fied basically in two different forms: 'commercial speech' or 'pure
speech."' An argument also exists that the financial newsletters are a
hybrid speech that could receive a level of protection above purely 'com-
mercial speech' but below 'pure speech."90

The fully protected speech argument is based on the fact that Lowe is
publishing a newsletter in which he expresses his own view of facts and
opinions. 9 This expression of opinion deserves full protection regardless
of whether the content of the newsletters involves securities advice. 92

The fact that Congress has chosen to regulate an area should have no
effect on the classification of speech.1 3

As commercial speech, the financial newsletters are arguably "expres-
sion solely related to the economic interest of the speaker and its audi-
ence." 1 4 Financial advice directly relates to the economic interests of the
speaker as the seller and of the reader as the invester. Commercial
speech, however, as the district court points out, has normally arisen in
the context of service or product advertising.1 5 The financial newsletters
are publications in their own right and do not directly involve
advertisement. 1'

A happy medium between 'commercial speech' and 'pure speech' is not
possible according to traditional first amendment analysis." 7 As previ-
ously discussed, the expansion of the class of first amendment protection

188. Supra note 72. See, J. NOWAK, R. ROTUNDA & J. YOUNG, CONsTrTUTrONAL LAW 926
(2d ed. 1983).

189. Id.
190. See text at 22 and note 180.
191. 725 F.2d at 904 (Brieant, J., dissenting).
192. Several other types of publications that can be analogized to financial newsletters

are not regulated such as health publications, spiritual publications, even astrology alma-
nacs. If these publications are regulated, will these also be subject to a lower level of
protection?

193. If Congress' decision to regulate an area lowers the value of the speech and, thus,
the scrutiny level, then Congress may in effect regulate almost any area" of speech.

194. Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 561
(1980).

195. SEC v. Lowe, 556 F. Supp. 1359, 1366 (E.D.N.Y. 1983) (citing Ad World, Inc. v.
Township of Doyleston, 675 F.2d 1136, 1140 (3d Cir.), cert. denied, 456 U.S. 975 (1982).

196. The fact that the newsletters are sold on a subscription basis does not mean they
are advertisements. "Freedom of the press is not limited to the pamphleteer who hands out
his tracts free of charge." 725 F.2d at 904 (Brient, J., dissenting).

197. See supra note 184.
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along middle scrutiny lines has not been explicitly adopted by the Su-
preme Court.198 If a middle ground exists, however, the financial newslet-
ter seems to fit the description. The newsletter is not 'pure speech' as
traditionally defined nor is it 'commercial speech' defined as advertis-
ing.1' " It seems to deserve some form of protection due to its pure speech
characteristics.

The court of appeals in SEC v. Lowe relies heavily on Ohralik for its
regulation of a profession analysis.200 The question arises, however,
whether Lowe fits the same regulation of a profession pattern as Ohralik.
Lowe's newsletters can be distinguished from Ohralik's in-person solicita-
tion. In fact, Lowe's newsletters are more like the constitutionally pro-
tected speech allowed in Bates v. State Bar of Arizona.'10 In Bates, the
Supreme Court held that the states could not ban newspaper advertising
of legal services. 02 The Court in Ohralik, however, held that in-person
solicitation by an attorney could be regulated without first amendment
interference.208 The court distinguished Ohralik's in-person solicitation
from Bates' advertising by reasoning that the in-person solicitation did
not allow the potential client the benefit of weighing his decision or re-
ceiving outside advice.2' The financial newsletters in Lowe seem closer to
Bate's advertising than Ohralik's solicitation. The financial newsletters
do not involve in-person solicitation, instead, they present advice in a
more remote form in which it can be weighed along with other financial
recommendations.20 The reasoning behind the distinction is also applica-
ble because Lowe's newsletters do not interfere with informed and relia-
ble decision making.2" A constitutional permissible regulation similar to
Ohralik in this case is the SEC's power to ban Lowe from giving 'per-
sonal' financial advice to clients. Clients in this position would not have
the benefit of being able to weigh the advice in order to facilitate proper
decision making. Lowe's ban from giving personal advice, however, is not
before the court in this case.

As protected speech, it is necessary to analyze the critical relation be-
tween the government's interest in protecting investers and the effect of

198. See supra note 184.
199. See supra note 184.
200. 725 F.2d at 899, 901 n.6.
201. 433 U.S. 350 (1977).
202. Id. at 382.
203. 436 U.S. at 459.
204. Id. at 457-58. "The admonition that 'the fitting remedy for evil counsels is good

ones' is of little value when the circumstances provide no opportunity for any remedy at
all." Id.

205. 725 F.2d at 895.
206. 433 F.2d at 364.
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section 80b-3 in achieving this goal. Under section 80b-3, ° unless the
publication meets certain required standards, the publication cannot be
distributed. The potential for abuse is easy to recognize.2

a An unregis-
tered adviser might desire to publish information that is critical to the
market, but that has a detrimental effect on the market. The SEC, not
wanting this information printed, could deny registration, and a court
could issue an injunction based on the SEC's request, thus, preventing
the publication. This would constitute a prior restraint type of regulation.

The chilling effect associated with this type of regulation is just as eas-
ily described.2° A certain registered adviser publishes information that
causes fluctuation in the market or is critical of the SEC. The SEC can
attempt to revoke the registration and prevent further publications. The
courts could refuse to enforce the SEC's revocation, but the chilling effect
is substantial.2 "

The SEC's potential abuses also point out the futility of section 80b-3
of the Investment Advisers Act. By providing an exception to the Act for
'bona fide' news publications, the SEC seems to be concluding that finan-
cial advisers writing for 'bona fide' news publications are more trustwor-
thy than the self-employed publisher of a financial newsletter. The SEC's
purpose behind the Act, to protect investors, is substantially diluted by
its inability to regulate newspapers.2 11 Any expansion of the Act to news-
papers would certainly encounter even more extensive first amendment
problems.21 2 Though the appellate court rejected the district court's dis-
tinction between personal and impersonal advice, it is questionable why
impersonal investment advice needs regulating at all. Since the informa-
tion conveyed is not inside information and the publications are several
days old when they reach subscribers, the harm to the public is reduced
substantially.

C. SEC v. Lowe: The Supreme Court Version

Unless the Supreme Court chooses to dispose of the case on grounds

207. 15 U.S.C. § 80b-3 (1982).
208. This note does not suggest that the SEC would ever employ any of these tactics.

See H. KEswma THE SEC AND CORPORATE DISCLOsuRta REGULATION IN SEARCH OF A PuR-
Poss (1979).

209. The chilling effect as a restraint on protected speech occurs because the speaker
publisher fears retrospective action after the speech is made public. It is often associated
with libel and slander cases. See, New York Times v. Sullivan, 376 U.S. 254 (1964).

210. The SEC may be successful in revoking the financial adviser license. Also, the ad-
viser may lose subscribers due to adverse publicity.

211. 15 U.S.C. § 80b-2(a)(11)(D) (1982). See supra note 29.
212. See Capital Gains, 375 U.S. 180, 186; and Wall Street Transcript, 422 F.2d 1371,
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other than the constitutional ones2 13, the Court seems to be faced with a
choice of four basic alternatives. The Court might choose to: (1) uphold
the court of appeals' injunction as a constitutional regulation of a profes-
sion; (2) hold that the entire publication registration section of the In-
vestment Advisers Act is unconstitutional; (3) hold that the SEC's inter-
pretation and the court of appeals' adoption of the Investment Advisers
Act is unconstitutional as a prior restraint of protected speech; or (4) de-
fine Lowe's newsletter as commercial speech that deserves only limited
first amendment protection and apply a middle scrutiny test.

As with many Supreme Court decisions, the Court is faced with a line
drawing question between two commendable ends-in this case protected
speech and the regulation of a profession. Among the Supreme Court's
chief concerns, if alternative one or two above is chosen, should be the
potentially limiting effect that the decision will have on either protected
speech or on regulation of a profession. What effect would allowing the
SEC to restrain Lowe's publications have on protected speech? On the
other hand, what effect would the SEC's inability to restrain publications,
such as Lowe's, have on the regulation of the securities profession or
other regulated professions?

Under the first alternative, in which the court would uphold the injunc-
tion as a constitutional regulation of a profession, the court would have to
determine that the regulation of investment advisers prevents market-
place abuses.2 14 The newsletters would receive significantly less protection

213. The court is necessarily obligated to dismiss the case on grounds other than consti-
tutional ones if possible. Along these lines the court could choose to fit Lowe's newsletters
into the 'bona fide' newspaper exception. 15 U.S.C. 80b-2(a)(11)(D) (1982). Supra note 29
and text 4-5. This exception as defined in Wall Street Transcript is not based on a normal
judicial definition of a newspaper. 422 F.2d 1371, 1378 n.12. The bona fide newspaper excep-
tion must be defined in the context of the Investment Advisers Act. 422 F.2d at 1378. The
court in Wall Street Transcript stated: "ITihe phrase 'bona fide' newspaper ... means
those publications which do not deviate from customary newspaper activities to such an
extent that there is a likelihood that the wrongdoing which the Act was designed to prevent
has occurred." 422 F.2d at 1377. Lowe's newsletters seem to be the type of activities that the
Investment Adviser Act was intended to regulate. If the court finds this to be true, the
decision would likely have to be along constitutional lines.

If the court ruled that Lowe's newsletters fit within the 'bona fide' newsletter exception,
the present scope of section 80b would be considerably reduced. As discussed, Lowe's news-
letters are publications that discuss primarily the advisability of purchasing securities. The
SEC considers stock market newsletters as the clearest example of publications that are
regulated by section 80b. Harrach, The Application of the Investment Advisers Act of 1940
to Financial and Investment Related Publications, 5 J. CORPORATION L. 55, 76 (1979). If
Lowe's newsletters fit the 'bona fide' newspaper exception, it could be argued that all news-
letters fit the exception. This would decrease the SEC's regulatory powers under the Invest-
ment Advisers Act considerably.

214. 725 F.2d at 901; see Barsky v. Board of Regents, 347 U.S. 442 (1954).
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than pure speech.2 0' The court would uphold the Investment Advisers Act
as a constitutional regulation of a profession and grant the SEC substan-
tial authority in enforcing the Act.'1 6

At first glance upholding the court of appeals' decision in order to pro-
tect investors from arguably questionable characters like Lowe might
seem to be the Court's best alternative. The Court, however, might be
faced with difficult questions in future cases: Can the government regu-
late a profession and then proceed to license the publications of that pro-
fession?2

'
7 An analysis of this question may lead the Court to justify first

amendment infringements on the basis of the fiduciary duty owed in the
securities industry.' 16 Could a disbarred lawyer, however, publish a letter
giving specific legal advice? What appears to be a legal question outside
the well protected walls of pure speech, may deserve a place inside the
fortress.

In the second alternative, the Court could find section 80b-3 of the Act
unconstitutional on its face as a prior restraint of a publication. This de-
cision would strongly support a broad interpretation of the first amend-
ment protection of 'pure' speech. Under this alternative, Lowe's newslet-
ters and other similar newsletters would receive 'pure' speech
constitutional protection.21 Once classified as 'pure' speech, Lowe's news-
letters could not be subject to an injunction prior to publication. The
SEC would also have difficulty requiring full disclosure of Lowe's convic-
tions because of the possible chilling effect on Lowe's newsletters.20 This
expansive definition of 'pure' speech would raise constitutional questions
in other areas.21 Classifying Lowe's newsletters as 'pure' speech might
lead the Court to question speech that does not involve publications.

215. If the statute is upheld as a constitutional regulation of a profession, then the Court
will be giving deference to the SEC and placing the burden on Lowe. The pure speech anal-
ysis, supra p. 11, would place a strict burden on the SEC to show a compelling interest for
the regulation and that the regulation is the least drastic means.

216. Under this analysis, the Court will virtually give no consideration to Lowe's first
amendment rights and will look only to the regulatory purposes of the Investment Advisers
Act.

217. See supra p. 20-21. For example, could the government professionalize the actions
of an astrologer and then license his astrology publications without violating the first
amendment?

218. An investment adviser has a fiduciary responsibility to his clients much the same as
a lawyer. The potential for fraud and deception is strong in the securities industry. See
Leavell, Investment Advice and the Fraud Rules, 65 MicH. L. Rav. 1569 (1967).

219. See supra note 91 and accompanying text (on pure speech criteria).
220. Under a 'pure speech' analysis, there is a presumption against a chilling effect on

that speech. See supra note 96 and accompanying text.
221. For example, proxy statements often contain political information. Would proxy

statements also be classified as pure speech? This is one of the issues in the 1985 ABA-LSD
National Appellate Advocacy Competition problem.
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Would all bodies regulating professions be forced to reevaluate their au-
thority in order to steer away from first amendment infringements? This
alternative leads one to question the authority of regulatory agencies to
restrict communication.2 22 What sanctions would be available to govern-
ment agencies if they were not able to enjoin people like Lowe. Also, what
impact would this deregulation have on the public?2 23

A third alternative might be to interpret the Act as permitting the pub-
lication of impersonal investment advice. This alternative would be simi-
lar to the district court's decision.2 4 The Court would have to find that
Congress was only intending to regulate personal advice and not imper-
sonal publications. This decision would be a substantially different inter-
pretation of the Act than previously enforced."' It is an interpretation,
however, more in harmony with constitutional considerations. The ramifi-
cations of this decision, while strengthening the first amendment, would
not have the far-reaching effects of the other alternatives."6 It would only
involve a new interpretation of the Act. It would have little direct effect
on the regulation of other professions, although it might have some effect
on the drafting of future regulatory acts."27

A final alternative would be to define Lowe's newsletters as commercial
speech. The lower courts both considered commercial speech as an alter-
native.22 To classify Lowe's newsletters as commercial speech would re-
quire a substantially different definition of commercial speech than has
previously been accepted. As discussed, each case that the Supreme Court
has classified as commercial speech has involved either advertising229 or
the proposal of a commercial transaction.2 0 Bringing Lowe's newsletters
under commercial speech would be a step toward bringing all professional

222. There would be a significant effect within the labor relations industry which re-
stricts speech to facilitate relations between employees (unions) and employers.

223. There would be a significant widespread effect on the public because the regulations
are generally designed to protect the public. Without the protection, the potential for fraud
and deception would increase significantly.

224. The district court distinguished between personal and impersonal investment ad-
vice when weighing the amount of first amendment infringements and held that personal
investment advice could be regulated but not impersonal investment advice. SEC v. Lowe,
556 F. Supp. 1359, 1371 (E.D.N.Y. 1983).

225. The Investment Advisers Act excludes 'bona fide' news publications and allows
those publications not meeting the exclusion to be regulated.

226. This alternative would allow the statute to remain valid on its face and would also
avoid scrutiny problems inherent with classifying speech. The statute's scope of enforce-
ment, however, would be severely limited.

227. The regulatory acts would have to be drafted so that there would be no infringe-
ment on impersonal speech.

228. SEC v. Lowe, 556 F. Supp. 1359, 1365 (E.D.N.Y. 1983); and 725 F.2d at 899.
229. See supra note 128 and accompanying text.
230. See supra note 128.
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regulations under the limited first amendment protection of commercial
speech.2 31 While this may not change the outcome in SEC v. Lowe classi-
fying Lowe's publications as commercial speech could affect other regula-
tory agencies and other publications. Would this mean that other types of
speech subject to economic regulations are commercial speech. Some ex-
amples include the SEC's regulation of proxy statements and annual re-
ports;28 2 speech to competitors regulated by anti-trust laws;28 3 and speech
to government officials regulated by lobbying laws.2 4 Also, how would the
vast layers of regulation of public utilities be affected if classified as com-
mercial speech?28 5

V. CONCLUSION

In SEC v. Lowe, the Court has many pieces of a puzzle to choose from
to create a final picture. There are the interests of the securities industry
that the regulations were designed to protect. There are the first amend-
ment protected speech issues that encompasses pure and commercial
speech. There are the economic interests that initiated the regulations
within the securities industry. All of these puzzle pieces are available for
the Court to choose from and any one of them can change the final pic-
ture depending on the weight given to each piece.

The Court has the opportunity .to put the various pieces together and
to show their interrelation. Section 80b-3 must be read to prevent consti-
tutional first amendment infringements. Another interpretation of the
Act appears to be necessary when speech is regulated to the extent it is in
Lowe. Lowe's subscription newsletters will not cause the harm the statute
was designed to prevent, because the newsletters are impersonal publica-
tions that do not give him financial gain other than the subscription. In
fact, it would be more advantageous for Lowe to give good security advice
because his subscribers would not renew their subscriptions if the advice
was poor. Although the need for regulation within the securities industry
is necessary, the SEC in Lowe carries the regulation too far. Lowe's first

231. This analysis would bring all regulations affecting speech into the scope of commer-
cial speech. This could affect the legal profession, medical profession, and any other profes-
sion that establishes standards in respect to what can and cannot be communicated. See
Shriffin, The First Amendment and Economic Regulation. Away From a General Theory of
the First Amendment, 78 Nw. U.L. REv. 1212 (1983).

232. 15 U.S.C. § 78n (1982).
233. See, e.g., L, SULLIVAN, HORNBOOK OF THE LAw oF ANTITRUST (1977).
234. See, e.g., Note, Federal Lobbying Disclosure Reform Legislation, 7 HARv. J. ON

LEGIs. 295 (1980).
235. See, e.g., W. JONES, REGULATED INDUSTRIES: CASES AND MATERIALS (2d ed. 1976).
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amendment rights to free speech and press outweigh the need for a regu-
lation of this kind.

DEBORAH L. DUNBAR
J. HENRY WALKER IV


