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Clark v. Community for Creative Non-
Violence: The Demise of First Amendment

Protection for Symbolic Expression?

1. INTRODUCTION

In the recent case of Clark v. Community for Creative Non- Violence,'
the United States Supreme Court held that a park regulation barring
overnight sleeping during a demonstration in a national park did not vio-
late the demonstrators' first amendment rights.' The Community for Cre-
ative Non-Violence (CCNV) demonstrators sought to sleep overnight in
Lafayette Park in Washington, D.C., to draw attention to the plight of
the homeless.3 The Park Service denied CCNV's request to sleep over-
night because of the Service's regulation that prohibited camping." The
Court held that the park regulation met the requirements for a reasona-
ble time, place, and manner restriction, and alternatively, was sustainable
as a valid regulation on expressive conduct.5

The Supreme Court's decision in CCNV is significant because the deci-
sion is seemingly contrary to earlier cases that extended first amendment
protection to activities that appeared more conduct-related than the ac-
tivity in CCNV. 6 For example, first amendment protection of speech has

1. 104 S. Ct. 3065 (1984). Subsequent to the filing of this case and the Supreme Court's
decision, William Clark replaced James Watt as Secretary of the Interior.

2. Id. at 3065.
3. Id. at 3068.
4. Id.
5. Id. at 3069.
6. See, e.g., Spence v. Washington, 418 U.S. 405 (1974) (displaying an American flag with

a peace symbol attached to it); Street v. New York, 394 U.S. 576 (1969) (burning an Ameri-
can flag); Tinker v. Des Moines School Dist., 393 U.S. 503 (1969) (wearing black armbands
in school); Brown v. Louisiana, 383 U.S. 131 (1966) (sit-in in a public library); West Va.
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been given to activities such as wearing black armbands, 7 nude entertain-
ment,$ sit-ins,9 flag desecration,10 and wearing buttons and badges." In
these cases, it appears that the Supreme Court applied a balancing test in
which the Court sensitively balanced the competing interests of the ex-
pressive activity against the governmental interest.1 2 In CCNV, however,
the Court seemed to abandon this sensitive balancing of interests. In
abandoning this approach, the Court thus upheld a restriction on expres-
sive conduct that actually appeared to be at least as close to 'pure speech'
as the conduct in these earlier cases.18

This Article first reviews the historical development of first amendment
rights in the context of symbolic expression. It next examines the facts of
CCNV and the Supreme Court's treatment of the test set forth in United
States v. O'Brien14 and the time, place, and manner test.15 The Article
then focuses on the Supreme Court's reluctance to extend first amend-
ment protection beyond 'pure speech.' Finally, the Article examines the
Supreme Court's application of its modem two-tiered standard of re-
view-a standard. that could effectively destroy any meaningful first
amendment protection for symbolic expression.

State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (refusing to salute the American flag);
Stromberg v. California, 283 U.S. 359 (1931) (displaying a red flag in a public place).

7. Tinker v. Des Moines School Dist., 393 U.S. 503 (1969).
8. California v. LaRue, 409 U.S. 109 (1972).
9. Brown v. Louisiana, 383 U.S. 131 (1966).

10. Spence v. Washington, 418 U.S. 405 (1974); Smith v. Goguen, 415 U.S. 566 (1974);
Street v. New York, 394 U.S. 576 (1969).

11. Guzick v. Drebus, 431 F.2d 594 (6th Cir. 1970); Slocum v. Fire & Police Comm'n, 8
Ill. App. 3d 465, 290 N.E.2d 28 (1972).

12. See, e.g., California v. LaRue, 409 U.S. 109 (1972) (The Court balanced the freedom
of expression of nude entertainment with the state's interest in licensing bars and night-
clubs); Tinker v. Des Moines School Dist., 393 U.S. 503 (1969) (The Court balanced the
students' exercise of first amendment rights with the school's interest in maintaining disci-
pline and order); Brown v. Louisiana, 383 U.S. 131 (1966) (The Court balanced black appel-
lants' method of expression of a sit-in with the state's interest in keeping the peace).

13. By sleeping, the CCNV demonstrators were trying to impress upon the public the
problems of the homeless. As one of the homeless men seeking to demonstrate ex-
plained: "Sleeping in Lafayette Park or on the Mall... is to show people that conditions
are so poor for the homeless and poor in this city that we would actually sleep outside in the
winter to get the point across." 104 S. Ct. at 3074 (Marshall, J., dissenting) (emphasis in
original). See, e.g., Spence v. Washington, 418 U.S. 405 (1974) (displaying an American flag
with a peace symbol attached to it); Street v. New York, 394 U.S. 576 (1969) (burning an
American flag); Tinker v. Des Moines School Dist., 393 U.S. 503 (1969) (wearing black arm-
bands in school); Brown v. Louisiana, 383 U.S. 131 (1966) (sit-in in a public library); West
Va. State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943) (refusing to salute the American
flag); Stromberg v. California, 283 U.S. 359 (1931) (displaying a red flag in a public place).

14. 391 U.S. 367 (1968). See infra note 37 and accompanying text.
15. See infra note 71 and accompanying text.
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II. HISTORICAL DEVELOPMENT OF FIRST AMENDMENT RIGHTS

A. Protection of Nonverbal Speech

The first amendment to the United States Constitution pro-
vides: "Congress shall make no law ... abridging the freedom of
speech, or of the press; or the right of the people peaceably to assemble,
and to petition the Government for a redress of grievances."' 6 These first
amendment freedoms rest upon four main premises:

First, freedom of expression is essential as a means of ensuring individual
self-fulfillment .... Second, freedom of expression is an essential pro-
cess for advancing knowledge and discovering truth .... Third, free-
dom of expression is essential to provide for participation in decision
making by all members of society .... Finally, freedom of expression is
a method of achieving a more adaptable and hence a more stable com-
munity, of maintaining the precarious balance between healthy cleavage
and necessary consensus.17

The first amendment, however, does not confer an absolute right to
speak."8 The State in the exercise of its police power may promulgate reg-
ulations restricting this freedom if it is necessary to advance a state
interest.19

The development of first amendment protection for nonverbal speech
has spanned a mere fifty years, but significant processes have taken place
during that period. The Supreme Court recognized that 'speech' may be
nonverbal and throughout the years has set limits on the amount of first
amendment protection for symbolic speech by enunciating several tests.20

The Supreme Court first recognized that first amendment rights were
not confined to verbal expression in 1931. In Stromberg v. California,2

appellant displayed a red flag in a public place in violation of a state
statute that prohibited displaying a red flag "as a sign, symbol, or em-
blem of opposition to organized government ... . A California Supe-
rior Court convicted Stromberg for violating that statute.2 8 The United
States Supreme Court found the statute unconstitutional on vagueness
grounds and reversed.2 Although it appeared that the action was merely

16. U.S. CONST. amend. .
17. T. EMRasoN, THE SYSTEM OF FREEDOM OF EXPRESSION 6-7 (1970).
18. Stromberg v. California, 283 U.S. 359, 368 (1931).
19. Id. The importance of the state interest, is determined by the scrutiny level that the

Court applies. See infra note 49.
20. See infra notes 44 & 66.
21. 283 U.S. 359 (1931).
22. Id. at 361.
23. Id. at 360.
24. Id. at 369-70.
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conduct, the Court overturned the conviction and gave Stromberg's activ-
ity the constitutional protection of free speech reasoning that the action
was a means of free political discussion, a fundamental principle of our'
constitutional system.2 5

Twelve years later in West Virginia Board of Education v. Barnette,2 6

the Supreme Court gave first amendment protection to another form of
nonverbal speech. In Barnette, school officials expelled students who re-
fused to salute the United States flag in violation of a West Virginia State
Board of Education resolution that required all public school students to
salute the American flag.27 The Court recognized that the "act" of refus-
ing to salute the flag was "a form of utterance, 2 8 and therefore, held that
it was entitled to first amendment protection.2

In Brown v. Louisiana,0 decided in 1966, Justice Fortas reemphasized
that first amendment rights "are not confined to verbal expression [but]
embrace appropriate types of actions which certainly include the right in
a peaceable and orderly manner to protest. . . . "3 Appellants in Brown,
five Negroes were convicted of breaching the peace because they partici-
pated in a peaceful sit-in to protest the denial of equal treatment in a
segregated public library.32 The Supreme Court overturned their convic-
tions and once again extended first amendment protection to nonverbal
speech.33 The Court first recognized that 'sitting' in a library usually has
nothing to do-with making a statement and is not the type of conduct
that an observer normally would construe as expressive.3 But after bal-
ancing appellant's first amendment rights and the state's interest in keep-
ing the peace, the Court found that in that particular context, the 'sitting'
was "powerfully expressive, ' 38 and therefore, constitutionally protected. 36

Although the Court had previously recognized that certain expressive
conduct warranted first amendment protection, it was not until the
landmark case of United States v. O'Brien,37 in 1968 that the Court de-
veloped a test setting forth the boundaries for first amendment protection

25. Id. at 369.
26. 319 U.S. 624 (1943).
27. Id. at 629-30. The children, Jehovah Witnesses, refused to salute the flag on religious

grounds.
28. Id. at 632.
29. Id. at 642.
30. 383 U.S. 131 (1966).
31. Id. at 142.
32. Id. at 136-37.
33. Id. at 143.
34. Id. at 139.
35. 104 S. Ct. at 3075 (Marshall, J., dissenting) (citing Brown, 383 U.S. at 139).
36. 383 U.S. at 143.
37. 391 U.S. 367 (1968).
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of symbolic speech. The United States District Court for the District of
Massachusetts had convicted O'Brien for burning his selective service cer-
tificate on the steps of the South Boston Courthouse. 38 His action vio-
lated the Universal Military Training and Service Act of 1948.39 Under
that Act, a person would be guilty of an offense if he "forges, alters,
knowingly destroys, knowingly mutilates, or in any manner changes any
such certificate .... "140

O'Brien argued free speech abridgement, but the Supreme Court re-
fused to accept that argument. The Court stated: "We cannot accept the
view that an apparently limitless variety of conduct can be labeled
'speech' whenever the person engaging in the conduct intends thereby to
express an idea.""' The Court stated that even had it assumed O'Brien's
conduct contained a communicative element to implicate the first amend-
ment, the conduct would not have received automatic first amendment
protection.2" "[W] hen 'speech' and 'nonspeech' elements are combined in
the same course of conduct, a sufficiently important governmental inter-
est in regulating the nonspeech element can justify incidental limitations
on First Amendment freedoms. 4 3

The Court in O'Brien then laid out the appropriate framework for the
regulation of nonverbal speech in a four-prong test:

[A] government regulation is sufficiently justified [11 if it is within the
constitutional power of the Government; (2] if it furthers an important
or substantial governmental interest; [3] if the governmental interest is
unrelated to the suppression of free expression; and [41 if the incidental
restriction on alleged First Amendment freedoms is no greater than is
essential to the furtherance of that interest."

Applying this test, the Court in O'Brien first noted that the "power of
Congress to classify and conscript manpower for military service [was]
'beyond question'-46 and, thus, the regulation met the first prong of the
test. In considering the second prong of the test, the Court held that the
government had a vital interest in raising armies, and the continued
availability to each registrant of his selective service certificate furthered
the proper functioning of that system.4 Further, the Court found the re-

38. Id. at 369.
39. Id. at 370.
40. Id.; Universal Military Training and Service Act of 1948, 50 U.S.C. § 462(b)(3)

(1982).
41, 391 U.S. at 376.
42. Id.
43. Id.
44. Id. at 377.
45. Id.'
46. Id. at 381.

19851 1375



MERCER LAW REVIEW

quirement that the governmental interest be unrelated to the suppression
of free expression was also met because the regulation was in no way
based on content4 7 The Court also found no alternative means that
would have narrowly assured the continued availability of the selective
service certificates more than the regulation at issue; therefore, the regu-
lation was no greater than was essential to the furtherance of the govern-
mental interest.4

Since the second prong of the O'Brien test requires an important or
substantial governmental interest, the Court implied that cases concern-
ing expressive conduct would be reviewed at a middle scrutiny level simi-
lar to that applied in equal protection cases.4 9 Under this rationale, the
Court should weigh the expressive conduct against the governmental in-
terest and in order to justify first amendment impingement that govern-
mental interest should be a substantial one.

One year later, the Court faced another symbolic expression
case-Tinker v. Des Moines School District.50 In Tinker, three students
were suspended from a public school for wearing black armbands in pro-
test of the Vietnam War."' A school policy, adopted two days earlier, pro-
hibited the wearing of black armbands to exhibit opposition to the Viet-
nam War. 2 On certiorari to the United States Supreme Court, the Court
characterized the wearing of armbands as an action that involved "direct,
primary First Amendment rights .... s Even though the Court did not
specifically apply the O'Brien test in Tinker, it appears that the school
regulation would have failed the third prong of the test: the regulation
was not unrelated to the suppression of free expression." In Tinker, the
Court balanced the student's exercise of first amendment rights against

47. Id. at 381-82.
48. Id. at 381.
49. The second prong of the O'Brien test is "if [the regulation) furthers an important or

substantial governmental interest .... ." 391 U.S. at 377. See supra note 44 and accompa-
nying text. On judicial review, the Supreme Court usually applies one of the three primary
scrutiny levels depending on the interests irivolved in the case. At strict or high scrutiny, a
regulation will be upheld if it is necessarily related to a compelling state interest and has the
least drastic effect on the alleged constitutional right. At middle scrutiny, a regulation will
be upheld if it is substantially related to a substantial state interest and has a lesser drastic
effect. At low or minimal scrutiny, a regulation will be upheld if it is rationally related to a
legitimate state interest. Under O'Brien, therefore, expressive conduct is placed in the mid-
dle scrutiny level.'See J. NOWAK, R ROTUNDA & J. YOUNG, CONsTrruONAL LAW 590-600 (2d
ed. 1983).

50. 393 U.S. 503 (1969).
51. Id. at 504.
52. Id.
53. Id. at 508.
54. Id. at 510-11.
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the school's interest in maintaining discipline and order.55 According to
the Court, wearing armbands was not disruptive action, but was only "si-
lent, passive expression of opinion ... ,,a The regulation, therefore, was
constitutionally impermissable.57

In 1974, the Supreme Court in Spence v. Washington," departed from
several assumptions it had made in O'Brien in which it had refused to
consider the individual's motive in communicating and the communica-
tive nature of the activity.69 In addition, Spence seemed to answer ques-
tions left open in O'Brien regarding the kind of "conduct" that may be
labeled "speech." 0 Three Seattle police officers arrested Spence for dis-
playing an American flag with a peace symbol attached to it."1 The flag
was Spence's way of demonstrating against the Kent State killings and
the invasion of Cambodia.6 2 The trial court found Spence guilty under
Washington's 'improper use' statute forbidding exhibition of a United
States flag to which is attached extraneous material." The Washington
Supreme Court sustained the conviction." On appeal, the United States
Supreme Court openly considered both the nature of Spence's activity
and the factual context in which it was conducted. 5 The Court then over-
turned Spence's conviction because "[a]n intent to convey a particular-
ized message was present, and in the surrounding circumstances the like-
lihood was great that the message would be understood by those who
viewed it."" The Court in Spence, therefore, appeared to have made a
subtle shift from the rigid four-prong test of O'Brien to a more general
balancing of first amendment rights against the alleged governmental

55. The Court said that a regulation that did not show the students' activities would
materially and substantially disrupt the work and discipline of the school would violate the
constitutional rights of the students. Id. at 513.

56. Id, at 508.
57. Id. at 511.
58. 418 U.S. 405 (1974).
59. In O'Brien, the Court considered only if the regulation furthered a substantial gov-

ernmental interest that was unrelated to the suppression of free expression and was no
greater than was essential to the furtherance of that interest. The Court in O'Brien did not
consider O'Brien's motive for burning his selective service certificate; the Court simply as-
sumed there was a communicative nature in his activity. 391 U.S. at 377.

60. CCNV v. Watt, 703 F.2d 586, 602 (D.C. Cir. 1983) (Edwards, J., concurring) (quoting
O'Brien, 391 U.S. at 376).

61. 418 U.S. at 406.
62. Id. at 408.
63. Id. at 407.
64. Id. at 408.
65. Id. at 410.
66. Id. at 410-11. The Spence test, therefore, involves two considerations: (1) whether

an intent to convey a particularized message is present; and (2) whether the likelihood was
great that the message would be understood by those who viewed it.
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interest.
Even if the Court finds that certain conduct is symbolic speech, that

conduct is still subject to reasonable time, place, and manner restric-
tions. These time, place, and manner restrictions are generally narrower
when the conduct occurs in public places.68 In Hague v. CIO," Justice
Roberts expressed the view that the government has restricted power to
control speech on public property:

Wherever the title to streets and parks may rest, they have immemori-
ally been held in trust for the use of the public and ... have been used
for purposes of assembly, communicating thoughts between citizens, and
discussing public questions .... The privilege of a citizen . . .to use
the streets and parks for communication of views . . .is not absolute,
but relative, and must be exercised in subordination to the general com-
fort and convenience, and in consonance with peace and good order; but
it must not, in the guise of regulation, be abridged or denied.70

To prevent abuse of this power by the government in public forums,
therefore, the government may enforce time, place, and manner restric-
tions only when these restrictions are content-neutral, are narrowly tai-
lored to serve a significant governmental interest, and leave open ample
alternative channels of communication."

In addressing an alleged time, place, and manner restriction in
Grayned v. City of Rockford,'2 the Court emphasized that "the nature of
a place, 'the pattern of its normal activities, dictate the kinds of regula-
tions of time, place, and manner that are reasonable.' "73 Grayned's con-
viction followed his participation in a demonstration protesting segre-
gated treatment in public schools.7" This action was in violation of the

67. For the elements of the time, place, and manner test see infra note 71. Shuttlesworth
v. Birmingham, 394 U.S. 147, 152-53 (1969); Amalgamated Food Employees Union v. Logan
Valley Plaza, Inc., 391 U.S. 308, 320-21 (1968); Adderley v. Florida, 385 U.S. 39, 47-48
(1966); Cox v. Louisiana, 379 U.S. 536, 554-55 (1965); Poulos v. New Hampshire, 345 U.S.
395, 405 (1953); Kunz v. New York, 340 U.S. 290, 293-94 (1951); Cox v. New Hampshire, 213
U.S. 569, 575-76 (1941).

68. United States v. Grace, 103 S. Ct. 1702, 1706-07 (1983).
69. 307 U.S. 496 (1939).
70. Id. at 515-16 (Roberts, J., concurring).
71. United States v. Grace, 103 S. Ct. 1702, 1707 (1983). See also City Council v. Tax-

payers for Vincent, 104 S. Ct. 2118 (1984); Perry Educ. Ass'n v. Perry Local Educ. Ass'n,
103 S. Ct. 948 (1983); Heffron v. International Soc'y for Krishna Consciousness, Inc., 452
U.S. 640 (1981); Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530 (1980); Vir-
ginia Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976);
Grayned v. City of Rockford, 408 U.S. 104 (1972); Cox v. Louisiana, 379 U.S. 559 (1965).

72. 408 U.S. 104 (1972).
73. Id. at 116.
74. Id. at 106.

1378 [Vol. 36



CLARK v. CCNV

city's "anti-picketing" ordinance. 7 ' The Court found the crucial question
in that case was whether the manner of expression basically was incom-
patible with the normal activities of that particular place at that particu-
lar time.e Relying on precedent, the Court held that in assessing the rea-
sonableness of the regulation, it was necessary to weigh heavily the fact
that expression was involved." Although recognizing that communicative
aspect of "picketing", the Court held that the ordinance was narrowly
tailored to further the compelling interest in having an undisrupted
school session conducive to the students' learning and did not unnecessa-
rily interfere with Grayned's first amendment rights.7 8

When first amendment rights are alleged and the government has al-
leged a reasonable time, place, and manner regulation, the Court will bal-
ance these competing interests taking into account

"[tihe rights of free speech and assembly, while fundamental in our dem-
ocratic society, still do not mean that everyone with opinions or beliefs to
express may address a group at any public place and at any time. The
constitutional guarantee of liberty implies the existence of an organized
society maintaining public order, without which liberty itself would be
lost . . . 9

B. Does Overnight Sleeping Warrant First Amendment Protection?

The issue of whether a park regulation proscribing camping8 0 as part of
a demonstration is an unconstitutional violation of the first amendment
has been litigated before the United States Court of Appeals for the Dis-
trict of Columbia prior to Clark v. CCNV. 81 In 1976, the United States

75. Id.
76. Id. at 116.
77. Id.
78. Id. at 119.
79. Cox v. Louisiana, 379 U.S. 536, 554 (1965).
80. The camping regulation has been held to cover overnight sleeping in the national

parks. Community for Creative Non-Violence v. Watt, 670 F.2d 1213 (D.C. Cir. 1982) (per
curiam); United States v. Abney, 534 F.2d 984 (D.C. Cir. 1976).

81. The court first addressed the issue in Morton v. Quaker Action Group, No. 71-1276
(D.C. Cir. 1971), vacated mem., 402 U.S. 926 (1971). The district court granted an injunc-
tion prohibiting camping, and the court of appeals vacated the injunction. The Supreme
Court in Morton, however, merely gave full force and effect to the district court's injunction
and issued its decision without an opinion. 402 U.S. at 926.

The Court of Appeals for the District of Columbia again faced this issue in 1974 in Viet-
nam Veterans Against the War v. Morton, 506 F.2d 53 (D.C. Cir. 1974) (per curiam). In that
case, the court of appeals held that the Vietnam Veterans Against the War (VYAW) demon-
strators had no first amendment right to erect their symbolic tent cities in Lafayette Park in
order to gain media attention. The court reached its conclusion on the earlier Supreme
Court decision in Morton that had upheld a district court injunction preventing camping in
Lafayette Park. Id. at 58-60.
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Court of Appeals for the District of Columbia addressed the issue of the
National Park Service's regulation prohibiting overnight sleeping in La-
fayette Park in its decision in United States v. Abney.s2 Abney was a
World War II veteran who maintained an around-the-clock vigil in the
park to protest his treatment by the Veterans Administration regarding
his disability benefits.83 Abney's conviction followed an arrest for sleeping
in Lafayette Park in violation of the Park Service's regulation that pro-
hibited camping." In that case, the court of appeals held that the regula-
tion was unconstitutional on overbreadth grounds8 5 The Court invali-
dated the regulation because it gave the superintendent of the Park
Service arbitrary authority since there were no objective and definite
standards to guide the issuing of permits."

In 1982, the Court of Appeals for the District of Columbia reiterated its
view in Abney that sleep could be speech-related.17 The matter arose in
the case of Community for Creative Non-Violence v. Watt." The mem-
bers of CCNV had petitioned the National Park Service for a permit to
allow time to sleep in their symbolic tents in Lafayette Park as part of
their demonstration to show the plight of the homeless."' The court of
appeals ruled in CCNV's favor holding that sleeping could express a mes-
sage and, thus, was reasonably related to first amendment activities."
The court based its ruling on the uncontroverted evidence that the pur-
pose of the campsites was primarily to express the problems of the home-
less and not to serve as living accommodations.*' The court reached this
conclusion based on the National Park Service's interpretation of its own
regulation and, therefore, did not address the constitutionality of the
regulation.

9
2

82. 534 F.2d 984 (D.C. Cir. 1976).
83. Id. at 985.
84. Id.
85. Id. at 986.
86. Id. The government had argued that the court was estopped from finding sleep

speech-related conduct because of the court's earlier opinion in VVAW v. Morton, 506 F.2d
53 (D.C. Cir. 1974). The court of appeals disagreed and stated that the only basis for sus-
taining the injunction in that case was the district court's decision was in direct contraven-
tion of controlling Supreme Court precedent. 534 F.2d at 985 n.4. As the court in Abney
stated: "The remainder of the opinion [in VVAW v. Morton], although entitled to careful
consideration, is not binding, not being a part of the holding." Id.

87. Community for Creative Non-Violence v. Watt, 670 F.2d 1213 (D.C. Cir. 1982) (per
curiam).

88. Id.
89. Id.'at 1214.
90. Id. at 1216.
91. Id. at 1217.
92. Id. After CCNV v. Watt, the Park Service amended its regulation defining camping

to include the provision that camping was prohibited regardless of the intent of the partici-

1380 [Vol. 36



CLARK v. CCNV

Less than one year later, Clark v. Community for Creative Non-Vio-
lence (CCNV),' 3 the subject of this Article, arose under facts almost iden-
tical to those in CCNV v. Watt. But unlike the previous case, the Su-
preme Court granted certiorari in an attempt to determine whether or not
'overnight sleeping' should be given first amendment protection.' 4

III. THE FACTS OF Clark v. CCNV

The Community for Creative Non-Violence (CCNV) is an unincorpo-
rated association whose purpose is to publicize the problems of homeless
persons.ss Homelessness is a widespread and often ignored problem for
the estimated two to three million homeless persons in the United
States." In an attempt to emphasize the problems of the homeless,
CCNV applied to the National Park Service for a permit 7 to hold a dem-
onstration in Lafayette Park and on the Malls beginning on the first day
of winter in 1982."9 The purpose of the demonstration was to impress
upon the Reagan Administration, the Congress, and the public the plight
of the homeless. 100

Pursuant to its regulation,101 the Park Service issued a permit to CCNV

pants. See supra note 17.
93. Community for Creative Non-Violence v. Watt, 104 S. Ct. 65 (1983).
94. Id.
95. CCNV v. Watt, 703 F.2d 586, 608 (D.C. Cir. 1983) (Wilkey, J., dissenting).
96. 104 S. Ct. at 3074 n.4 (Marshall, J., dissenting).
97. In the fall of 1981, CCNV applied to the National Park Service to hold a similar

demonstration. The Park Service granted a permit for a seven-day demonstration, but ex-
cluded any use of the park for camping or living accommodations. It did allow, however, the
erection of nine symbolic tents. CCNV v. Watt, 670 F.2d 1213, 1214-15 (D.C. Cir. 1982) (per
curiam). The United States Court of Appeals for the District of Columbia held that the
demonstrators could sleep in their symbolic tents as part of their protest because sleeping
may express a message. The court reached its conclusion based on the National Park Ser-
vice's interpretation of its own regulations and did .not address the constitutionality of the
Park Service's camping regulation. Id. at 1217.

98. Lafayette Park and the Mall are in the heart of Washington, D.C. Lafayette Park is
roughly a seven-acre square located across Pennsylvania Avenue from the White House. It
has been set aside as a park for the use of residents and visitors. The Mall is a stretch of
land running westward from the Capitol to the Lincoln Memorial and includes the Washing-
ton Monument. Both are visited by vast numbers of visitors from around the country as well
as by large numbers of residents of the Washington metropolitan area. 104 S. Ct. at 3067.

99. Id. at 3068.
100. CCNV v. Watt, 703 F.2d 586, 587 (D.C. Cir. 1983).
101. The National Park Service, as an agency of the Department of the Interior, is re-

sponsible for the management and maintenance of national parks. The Park Service is au-
thorized to promulgate rules and regulations for the use of these parks. 104 S. Ct. at 3067.
The Park Service previously has enforced regulations relating to grazing animals. 36 C.F.R.
§ 50.13 (1984); hunting and fishing, 36 C.F.R. § 50.18 (1984); gambling, 36 C.F.R. § 50.17
(1984); setting off fireworks, 36 C.F.R. § 50.25(a) (1984); flying model planes, 36 C.F.R. §
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to conduct a demonstration. 102 The permit authorized the erection of two
symbolic tent cities: twenty tents in Lafayette Park that would house
fifty people and forty tents on the Mall that would house up to one hun-
dred people. 103 The Park Service, however, denied CCNV's request that
the demonstrators be allowed to sleep overnight in their tents.1"4

The Park Service based the denial on its regulation defining camping
as:

the use of park land for living accommodation purposes such as sleeping
activities, or making preparations to sleep (including the laying down of
bedding for the purpose of sleeping), or storing personal belongings or
making any fire, or using any tents or shelter or other structure or vehi-
cle for sleeping or doing any digging or earth breaking or carrying on
cooking activities. The above-listed activities constitute camping when. it
reasonably appears, in light of all the circumstances, that the partici-
pants, in conducting these activities, are in fact using the area as a living
accommodation regardless of the intent of the participants or the na-
ture of any other activities in which they may also be engaging .... 05

Camping is permitted in many national parks that have been designated
for that purpose. Lafayette Park and the Mall, however, have never been
designated as campgrounds. 1"

CCNV and several other individuals filed suit in the United States Dis-
trict Court for the District of Columbia seeking any injunction to prevent
the Park Service from denying them permission to sleep overnight during
their demonstration in Lafayette Park.'0 CCNV alleged four grounds in
support of the injunction: first, that the regulation was void for vague-
ness and overbreadth;1"8 second, that the regulation in fact did not pro-
hibit their proposed demonstration; third, that the regulation had been
enforced discriminatively in violation of the first and fourteenth amend-

50.16 (1984); and urination, 36 C.F.R. § 50.26(b) (1984).
102. 104 S. Ct. at 3068.
103. Id.
104. Id.
105. 36 C.F.R. § 50.27(a) (1984) (emphasis added). The Park Service revised its camping

regulations in 1982 in an effort to clarify its definition of camping. 36 C.F.R. § 50.19(e)(8), as
amended, permits the erection of temporary structures for the purpose of symbolizing a
message. (emphasis added).

106. 104 S. Ct. at 3067.
107. Id. at 3068.
108. The Supreme Court did not address the vagueness and overbreadth challenges. The

appellate court, however, held that because the proposed conduct was clearly proscribed by
the regulation, CCNV could not claim the regulation was constitutionally void for vague-
ness. The regulation was also held not to be overbroad because the amount of constitution-
ally protected activity covered by the regulation was not substantial. CCNV v. Watt, 703
F.2d 586, 591 n.6 (D.C. Cir. 1983).
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ments; and fourth, that the regulation could not be interpreted to prevent
the demonstration without violating the free speech guarantees of the
first amendment. '1 "

The district court denied CCNV's motions for an injunction and for
summary judgment and instead granted summary judgment in favor of
the Park Service. 110 CCNV filed an appeal and the Court of Appeals for
the District of Columbia, sitting en bane, reversed."' The eleven judges
wrote six opinions.11 2 Six judges believed the regulation infringed on the
demonstrators' first amendment right of free expression.' 13 The remaining
five judges would have upheld the regulation as applied against the
CCNV demonstrators.114

Circuit Judge Mikva, in writing the plurality opinion, applied the test
set forth in Spence and stated that first amendment protection of speech
should be implicated whether or not the court focussed on the expressive
nature of sleeping.1 ' According to Mikva, given that the demonstration
would have taken place at the seat of our national government, it was
clear that CCNV's presence was intended to be expressive."' Having
found that the proposed sleeping came within the first amendment,
Mikva then applied the O'Brien test and concluded that the Park Service
regulation did not further an important or substantial governmental in-
terest. 1 7 According to Mikva, "[b]ecause such groups [were] already al-
lowed to erect tents and maintain an all-night presence during which time
they [might] sit, stand, or even lie down in the tents, there [were] no
incremental savings of park resources.. . ."I's In addition, Mikva found
the regulation was "greater than essential" because the Park Service in-
terest could have been furthered by "less restrictive means."11'

109. Id. at 608 (Wilkey, Tamm, MacKinnon, Bork & Scalia, JJ., dissenting).
110. Id.
111. CCNV v. Watt, 703 F.2d 586, 586 (D.C. Cir. 1983).
112. Id. at 586-87.
113. Id. at 600, 604 (Robinson, Wright, Edwards, Ginsberg, JJ., concurring).
114. CCNV v. Watt, 703 F.2d 586, 608, 622 (D.C. Cir. 1983) (Wilkey, Scalia, JJ.,

dissenting).
115. Mikva stated "[tihis conclusion stems from the fact that the protestors' [sic] pur-

pose, whether asleep or awake, (was] to maintain 'symbolic presence that [made] more visi-
ble and concrete the results of [presidential and congressional] inaction' on the conditions of
the homeless." CCNV v. Watt, 703 F.2d 586, 594 (D.C. Cir. 1983) (Wald, J., joined in
Mikva's opinion).

116. The demonstrators, Mikva said, sought to create an inescapable night-and-day re-
minder to the nation's political leadership that homeless persons exist. "Thus, whatever the
particular form of the protestors' [sic] presence at night, their presence itself implicate[d]
the first amendment." Id.

117. Id. at 596.
118. Id.
119. Id. at 596-97.
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In their brief concurring opinion, Judges Robinson and Wright sought
to clarify that they "intimate[d] no view as to whether sleeping would
implicate the First Amendment were it not to add to its own communica-
tive value to the demonstration. 1 2 0 Judge Edwards, in his concurring
opinion, disagreed that a court must weigh the facilitative versus the ex-
pressive aspects to determine applicability of first amendment rights. 21

He emphasized that the test was whether the demonstrators intended to
communicate a message, and viewed in the context, whether it was rea-
sonably likely that passersby would understand that message.122 Judge
Edwards, although not specifically applying the O'Brien test, stated that
there existed less restrictive alternatives than a total ban on sleeping.1 2

3

He conceded that the government could ban sleeping in the parks if the
sleeping was in no way expressive.124 In CCNV's case, however, sleeping
was expressive, and he believed that an absolute ban could not be justi-
fied by the alleged governmental interests."25

Judge Ginsberg also authored a concurring opinion, but he hesitated
more than Judges Edwards and Mikva to equate sleeping with leaflet dis-
tribution, armband wear, or flag display.12  According to Ginsberg,
"speech-plus" is a label that has been misused in other contexts, but
CCNV's case may have been an instance in which that description was
appropriate. 27 He believed that sleeping in symbolic tents at a demon-
stration site bore a close, functional relationship to "free speech.''2 This
linkage, Ginsberg stated, required the Court to balance the demonstra-
tors' interest against other concerns for which the government bore
responsibility.129

The dissenters would have upheld the regulation as applied to the
CCNV demonstration. Judge Wilkey, who wrote a dissenting opinion, be-
lieved that even assuming the application of a higher level of scrutiny, the
regulation still would have passed constitutional muster under the
O'Brien test.20 He believed that preventing overnight sleeping was just

120. CCNV v. Watt, 703 F.2d 586, 600 (D.C. Cir. 1983) (Robinson, Wright, JJ.,
concurring).

121. CCNV v. Watt, 703 F.2d 586, 602 (D.C. Cir. 1983) (Edwards, J., concurring).
122. Id. at 602-03.
123. Id. at 604.
124. Id. at 603.
125. Id. at 603-04 (emphasis added by the authors).
126. CCNV v. Watt, 703 F.2d 586, 606 (D.C. Cir. 1983) (Ginsberg, J., concurring). Ac-

cording to Ginsberg, CCNV's sleep may have spoken "'poignantly' to passersby, but [was]
not designed '100%' as expressive." Id.

127. Id. at 607.
128. Id.
129. Id.
130. CCNV v. Watt, 703 F.2d 586, 613 (D.C. Cir. 1983) (Wilkey, Tamm, MacKinnon,
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an incidental infringement on speech because the demonstrators were still
allowed to maintain their twenty-four hour presence."3' According to
Wilkey, this incidental infringement on speech in a very limited set of
circumstances was not that great when compared to the government's in-
terest in preventing camping generally.8 2 He believed that the crucial
and dispositive aspect of the case was that there was no possibility of a
constitutionally acceptable less restrictive alternative than a flat-out ban
on sleeping." Any intermediate position would have run afoul of the re-
quirement that a regulation be content-neutral.'

Judge Scalia, the author of the other dissenting opinion, was dissatis-
fied with the majority's decision because he believed that there was a gap
between what the Constitution required and what "perfect governance"
might suggest. 85 He stated that if the CCNV demonstrators were allowed
to sleep overnight then inevitably others would likewise have to be
granted permission to sleep in the park-all with a needlessly harmful
effect upon the park.'"

The United States Supreme Court granted certiorari and reversed the
court of appeals' six-to-five decision in favor of CCNV. 87

IV. SUMMARY OF THE SUPREME COURT OPINION IN Clark v. CCNV

In reaching its decision upholding the regulation prohibiting overnight
sleeping in Lafayette Park, the Supreme Court assumed that overnight
sleeping in connection with the proposed demonstration would have been
expressive and, therefore, protected to some extent by the first amend-
ment.'"s Justice White, writing for the majority, stated that this assump-
tion only began the inquiry because any type of expressive activity re-
mained subject to reasonable time, place, and manner restrictions. 139

These time, place, and manner restrictions are valid provided they are
content-neutral, narrowly tailored to serve a significant governmental in-
terest, and leave open ample alternative channels of communication. "4

Bork & Scalia, JJ., dissenting).
131. Id. at 617.
132. Id. at 618.
133. Id. at 619-20.
134. Id. at 620.
135. CCNV v. Watt, 703 F.2d 586, 626 (D.C. Cir. 1983) (Scalia, MacKinnon & Bork, JJ.,

dissenting).
136. Id. at 626-27.
137. 104 S. Ct. at 3065.
138. Id. at 3069.
139. Id. CCNV was a seven-to-two decision upholding the park regulation.
140. Id. (citing City Council v. Taxpayers for Vincent, 104 S. Ct. 2118 (1984)); see

United States v. Grace, 103 S. Ct. 1702 (1983); Perry Educ. Ass'n v. Perry Local Educ.
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The Court also found that a message may be delivered by conduct that
was intended to be communicative and would be understood by the view-
ers to be communicative."14 The Court, however, noted that although
symbolic expression of this kind could be regulated if the conduct met
the four requirements of the O'Brien test, the conduct could also be regu-
lated if the regulation was a reasonable time, place, and manner stan-
dard." 2 According to the majority, the four prong test of O'Brien was
little, if any, different from the standard applied to time, place, and man-
ner restrictions."' Since there was little difference, the Court then pro-
ceeded to apply only the time, place, and manner standard to the regula-
tion at issue.

The majority stated the requirement that the regulation be content-
neutral was "clearly satisfied."'' 4 The prohibition was not content-based
because the Park Service was not prohibiting the camping due to any
disagreement with the message sought to be presented."45 Rather, the
Court said the regulation was designed to prevent overnight camping by
all persons whether they were demonstrators or not."16

The Court further held that the regulation left open alternative chan-
nels of communication."17 According to the majority, the regulation could
not be attacked on the ground that without overnight sleeping the plight
of the homeless could not be communicated in other ways.1" The major-
ity stated that "[tjhe regulation otherwise left the demonstration intact,
with its symbolic city, signs, and the presence of those who were willing to
take their turns in a day-and-night vigil.' ' "

Finally, the majority stated that it was apparent that the regulation
was narrowly focussed on the governmental interest in maintaining the
park in an intact and attractive condition.150 The Court believed that if
camping were permitted, it would have interfered greatly with the rights
of others who wanted to use the park and would have been "totally inimi-
cal" to the purposes for which Lafayette Park was created.''1 The Court

Aas'n, 103 S. Ct. 948 (1983); Heffron v. International Soc'y for Krishna Consciousness, Inc.,
452 U.S. 640 (1981); Consolidated Edison Co. v. Public Serv. Comm'n, 447 U.S. 530 (1980);
Virginia Bd. of Pharmacy v. Virginia Citizens Council, 425 U.S. 748 (1976)).

141. 104 S. Ct. at 3069 (citing Spence v. Washington, 418 U.S. 405 (1974)).
142. 104 S. Ct. at 3069.
143. Id. at 3071.
144. Id. at 3070.
145. Id.
146. Id.
147. Id.
148. Id.
149. Id.
150. Id.
151. Id.
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was sympathetic to CCNV's view that without the incentive of sleeping
space, the homeless would not have come to the site.152 The Court, how-
ever, held that the regulation still was in the best interest of the public
because the validity of the regulation need not be judged solely by the
demonstration at hand."'3 Rather, the Court was required to look to the
interest in preventing camping by all classes of persons, whatever their
motive.

The Court recognized that some who sought to sleep overnight in the
park would have a credible claim such as CCNV did, but the Court be-
lieved that distinguishing between those with credible claims and those
with frivolous claims would be administratively difficult.'" The majority,
therefore, said that a total ban on sleeping in Lafayette Park and the
Mall was reasonable.' s

Chief Justice Burger concurred in the Court's decision.'" He, however,
thought that overnight sleeping was pure conduct and not speech.117 He
found it difficult to conceive of what "camping" meant, if it did not in-
clude pitching a tent and building a fire.'"8 He indicated that the lan-
guage used in the regulation obviously informed the public that overnight
sleeping was prohibited.1 5 ' He stated that the demonstrators were enti-
tled to no first amendment protection because their proposed "conduct"
would have interfered with the rights of others to use the park and would
have been contrary to the purposes for which the park was created.1 "
Burger agreed with the majority that there were "countless places" in
Washington, D.C., in which the demonstrators could have publicized their
intended message."'

152. Id.
153. Id. (citing Heffron v. International Soc'y for Krishna Consciousness, Inc., 452 U.S.

640, 652-53 (1981)).
154. 104 S. Ct. at 3071.
155. Id.
156. Id. at 3072 (Burger, C.J., concurring).
157. Id.
158. Id.
159. Id.
160. Id.
161. Id. at 3073. Even though Lafayette Park and the Mall would have been an ideal

place for this type of demonstration, the government is not compelled, by reason of the first
amendment, always to grant the most effective means of expression. See Heffron v. Interna-
tional Soc'y for Krishna Consciousness, Inc., 452 U.S. 640 (1981); Lloyd v. Tanner, 407 U.S.
551 (1972); Adderley v. Florida, 385 U.S. 39 (1966). CCNV, therefore, had no absolute first
amendment right to the best means of presenting its message-an adequate means was suf-
ficient. See San Antonio School Dist. v. Rodriquez, 411 U.S. 1 (1973). The majority con-
ceded that Lafayette Park and the Mall would have been the best place for presenting
CCNV's message, but found that there were other available areas in which the demonstra-
tors adequately could have expressed this message. 104 S. Ct. at 3070.
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Burger further stated that it trivialized the first amendment to use it as
a shield in the manner that CCNV attempted.262 He indicated that this
case has already engaged the time of the district judge, eleven court of
appeals judges, and the nine Justices of the Supreme Court."" In his
opinion, frivolous proceedings such as CCNV are the reasons for lengthy
delays in the courts today.'"

Justice Marshall's vigorous dissent, which Justice Brennan joined,
stated that the Court's disposition of the case had two related failings.115
First, the dissent said that the majority was either unwilling or unable to
take seriously the demonstrators' first amendment claims.'" Second, the
dissent stated that the majority misapplied the time, place, and manner
restriction test by failing to give the alleged governmental interest the
appropriate scrutiny.167 If the Court had applied the appropriate scrutiny
level, Marshall maintained that the alleged governmental interest would
not have justified the impingement of the demonstrators' first amend-
ment rights.'"

Marshall stated that the majority, by assuming that CCNV's conduct
was expressive and entitled to some first amendment protection, avoided
a close examination of the reality of the demonstrators' expression.'6" He
believed that the majority's approach deprived CCNV's asserted right
and, thus, made "all too easy identification of a government interest suffi-
cient to warrant its abridgement. 17 0 He believed that the primary pur-
pose for making sleep an integral part of the demonstration was to im-
press upon the public, in as dramatic a way as possible, the reality of
homelessness. 7 ' According to Marshall, therefore, the circumstances of
CCNV should have required the Court to consider the nature of the ex-
pressive conduct at issue in the context in which it would have been
displayed.'

7

Although he agreed with the majority that there was no substantial dif-
ference between the time, place, and manner restriction test and the
O'Brien test, Marshall criticized the majority's application of the time,
place, and manner test. '7 He agreed with the majority that the National

162. 104 S. Ct. at 3073 (Burger, C.J., concurring).
163. Id.
164. Id.
165. Id. (Marshall & Brennan, JJ., dissenting).
166. Id.
167. Id.
168. Id. at 3080.
169. Id. at 3073.
170. Id.
171. Id. at 3074.
172. Id. at 3075.
173. Id. at 3076 n.6.
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Park Service's interest in maintaining the park in an intact and attractive
condition was significant, but he charged that the majority failed to ex-
plain how preventing sleeping could substantially further that interest. 74

Because the demonstrators already would be occupying the area, thus,
preventing others from enjoying this particular part of the park, Marshall
questioned how prohibiting overnight sleeping would prevent substantial
wear and tear on the park property in excess of that caused by the dem-
onstration itself.17

Further, Marshall's dissent criticized the majority for relying on admin-
istrative difficulty as a governmental interest because a variety of circum-
stances already require governmental agencies to engage in the delicate
task of inquiring into the sincerity of claimants asserting first amendment
rights.' 6 Marshall stated that every instance of first amendment abridge-
ment must be justified by the government and he accused the majority of
assuming a hypothetical governmental interest without factual basis
rather than asserting a real and substantial interest. 77

He also observed that the majority dramatically lowered its scrutiny
level once it determined that the regulation in issue was content-neutral
and used the two-tiered approach that it has used recently for first
amendment cases. 178 Marshall argued that by limiting its consideration to
whether a regulation was content-based, the Court had overlooked the
fact that content-neutral regulations also were capable of unnecessarily
impinging on expressive conduct.17' In conclusion, Marshall stated his
fear that governmental agencies tend to overregulate public forums to the
detriment of first amendment rights. 80 This tendency to overregulate, he
contended, should have required the majority to analyze more closely the
competing interests of maintaining the park's condition and ensuring
freedom of speech before giving deference to the government."'

174. Id. at 3076-77.
175. Id. According to Marshall, the issue the case posed was not whether the government

was constitutionally compelled to permit the erection of tents and the staging of twenty-four
hour vigils, but rather, the issue was whether any substantial governmental interest was
served by banning sleep that was part of a political demonstration. Marshall stated that no
substantial interest was furthered. Id. at 3077.

176. Id. at 3075-76. See Wisconsin v. Yoder, 406 U.S. 205 (1972); Welsh v. United States,
398 U.S. 333,(1970).

177. 104 S. Ct. at 3076 (Marshall, J., dissenting). The administrative problems were not
among the Park Service's reasons underlying the park regulation prohibiting camping. 46
Fed. Reg. 24,301 (1982). Further, the Park Service did not mention administrative difficulty
in its rejection of CCNV's request to sleep overnight in the park. 104 S. Ct. at 3078 (Mar-
shall, J., dissenting).

178. 104 S. Ct. at 3079 (Marshall & Brennan, JJ., dissenting).
179. Id.
180. Id. at 3080.
181. Id.
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V. ANALYSiS OF THE OPINION IN Clark v. CCNV

A. The Need for Sensitive Balancing

I In the past, the Supreme Court has applied a balancing approach in
which the competing interests of the expressive activity and the govern-
mental purpose for restricting that activity are sensitively balanced in de-
termining whether a restriction on symbolic expression will be upheld. 82

This approach has led to the development of a two-tiered analysis resting
on the distinction between whether the regulation is content-based or
content-neutral. If the Court finds that the regulation in question is con-
tent-based, it applies a stricter standard of judicial review.18 In contrast,
if the regulation is content-neutral, the Court applies a lesser scrutiny
level.

According to the majority in CCNV, the Park Service regulation at is-
sue was content-neutral because it applied to all persons."" The Court
stated that there was no genuine issue of material fact concerning the
content-neutral issue since the regulation was being applied in an 'even-
handed' and reasonable manner and not discriminatorily against
CCNV. 1 ' CCNV had cited prior incidents when sleeping had been al-
lowed in Lafayette Park and on the Mall and the parties were not held to
be in violation of the regulation.'" The court of appeals and the Supreme
Court agreed, however, that these incidents were only isolated cases of
undisclosed violations and therefore no material issue of the equal protec-
tion claim existed. 18 Having found that the regulation in issue was con-
tent-neutral, the Court seemingly lowered its scrutiny level and upheld
the regulation.lss

182. Because regulation of the noncommunicative aspects of a medium often im-
pinges to some degree on the communicative aspects, it has been necessary for the
courts to reconcile the government's regulatory interests with the individual's
right to expression.

[A] court may not escape the task of assessing the First Amendment interest at stake
and weighing it against the public interest allegedly served by the regulation....
Performance of this task requires a particularized inquiry into the nature of the
conflicting interests at stake ... beginning with a precise appraisal of the charac-
ter of the ordinance as it affects communication.

Metromedia, Inc. v. City of San Diego, 453 U.S. 490, 502-03 (1981) (citations omitted) (quot-
ing Linmark Assocs. v. Township of Willingboro, 431 U.S. 85, 91 (1977) (quoting Bigelow v.
Virginia, 421 U.S. 809, 826 (1975)).

183. See supra notes 178-79 and accompanying text.
184. 104 S. Ct. at 3071.
185. Id. at 3070 n.6.
186. Id.
187. Id.
188. Id. at 3071. Further the Court stated:

If the Government has a legitimate interest in ensuring that the National Parks
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Traditionally, even though the Court found that a regulation was con-
tent-neutral, it still applied a sensitive balancing test between the com-
peting interests at stake.'" Even at low scrutiny, this sensitive balancing
is necessary to ensure that important methods of symbolic expression are
not unduly and mechanically abridged in the guise of regulation.'" More
importantly, this balancing is essential in symbolic expression cases since
regulating the manner may have the same effect as regulating the mes-
sage.''9 In CCNV, it certainly appeared that a regulation on the manner
of the demonstration had the same effect as a regulation on the message
itself.9'2

In Schneider v. State,1'9 the Court invalidated an ordinance that pro-
hibited distributing handbills on public streets.'" The Court explained
that the Town of Irvington's aesthetic interest of avoiding litter was not
sufficient to support a total ban on handbills--a method of expression.18'
As the Court has previously held, an aesthetic interest cannot support a
prophylatic prohibition against a citizen's exercise of a method expressing
his views.'" Yet, it appears in CCNV that the Court allowed the govern-
ment's aesthetic interest effectively to ban totally CCNV's method of
expression.

This effect in CCNV resulted from the Court's failure to apply a sensi-
tive balancing. In essence, it appears the Court gave complete deference
to the government's alleged aesthetic interest. In considering the expres-
sive activity, the Court assumed that sleeping deserved some first amend-

are adequately protected, which we think it has, and if the parks would be more
exposed to harm without the sleeping prohibition than with it, the ban is safe
from invalidation under the First Amendment as a reasonable regulation on the
manner in which a demonstration may be carried out.

Id. at 3071'. This language implies a lower scrutiny level. See supra note 49.
189. See Blasi, The Checking Value in First Amendment Theory, 1977 AM. B. FOUND.

RESEARCH J. 521, 639-41.
190. See Schneider v. State, 308 U.S. 147, 161 (1939); Hague v. CIO, 307 U.S. 496,515-16

(1939).
191. The Supreme Court in CCNV stated that the ban on sleeping was just a limitation

on the manner in which demonstrations were carried out. 104 S. Ct. at 3071. This manner,
however, was an integral part of CCNV's demonstration and the chosen manner certainly
would have made the substance of the message more powerful

192. Without a permit to sleep, it would be difficult to get the poor and homeless to
participate or to be present at all. This much is apparent from the permit applica-
tion filed by [CCNV]: 'Without the incentive of sleeping space or a hot meal, the
homeless would not come to the site'.... The sleeping ban, if enforced, would
thus effectively limit the nature, extent, and duration of the demonstration ....

104 S. Ct. at 3070.
193. 308 U.S. 147 (1939).
194. Id. at 150.
195. Id. at 162.
196. City Council v. Taxpayers for Vincent, 104 S. Ct. 2118, 2131 (1984).
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ment protection."' This assumption seems to have been based on O'Brien
in which the majority had assumed that burning a selective service certifi-
cate had a communicative element sufficient to bring into play the first
amendment." '

The Court by making this assumption, however, overlooked the fact
that since Spence, the nature of the activity in the context of its sur-
rounding circumstances should be examined.'" The Court of Appeals for
the District of Columbia had used the test set forth in Spence2 00 to ascer-
tain whether overnight sleeping fell within the scope of the first amend-
ment.201 Applying the Spence test, the court of appeals found that the
CCNV demonstrators' proposed sleeping would have constituted symbolic
speech because the demonstration was carefully designed to express. the
message of the homeless and the message would have been sufficiently
clear so that those who viewed the demonstration would have understood
its meaning.202 The Supreme Court, because of its assumption that sleep
was symbolic expression deserving some first amendment protection,
chose not to apply the Spence test. Had the Court applied the test set
forth in Spence, the Court would have looked at the nature of sleeping in
the context of the circumstances-a demonstration to show the plight of
the homeless. Perhaps, the Court would have seen then that sleeping, an
integral part of the demonstration, was more akin to speech and, there-
fore, could not be infringed upon without furthering a weightier govern-
mental interest.

Sleeping should have received more first amendment protection be-
cause the message sought to be presented was likely to be understood by
spectators due to the close relation between sleeping and the homeless
problem CCNV sought to emphasize. As Judge Edwards wrote in his con-
curring opinion for the appellate court: "[The demonstrators] can ex-
press with their bodies the poignancy of their plight. They can physically
demonstrate the neglect from which they suffer with an articulateness
even Dickens could not match. 1

12
0 3 Further, CCNV stated in its applica-

tion for a permit: "If there was ever any question as to whether sleeping
was a necessary element in this demonstration, it should be answered by
now. No matter how hard we tried to get [homeless persons] to come to
Reaganville, they simply would not come, until sleeping was

197. 104 S. Ct. at 3069 (citing O'Brien, 391 U.S. at 376.
198. 391 U.S. at 376.
199. See Young v. American Mini Theatres, 427 U.S. 50 (1976).
200. See supra note 66 and accompanying text.
201. CCNV v. Watt, 703 F.2d 588, 592 (D.C. Cir. 1983).
202. Id. at 593.
203. Id. at 586, 601 (Edwards, J., concurring).
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permitted.''204

B. The Court's Deference to the Governmental Interests

It appears in CCNV that instead of a sensitive balancing, the Court
gave undeserved deference to the government. The Court found that the
governmental interest in maintaining the park in an attractive and intact
condition was substantial.205 The Court reasoned that to permit overnight
sleeping would be "totally inimical" to the purposes of the Park.'" But
because the regulation allowed the demonstrators to erect their tent cit-
ies, maintain a twenty-four hour vigil, and even to feign sleep, it is ques-
tionable how preventing actual sleeping substantially could further that
interest. Since these activities already would be allowed on a twenty-four
hour basis, the government's aesthetic interest was at the very least in-
hibited, if not totally abated. In its decision, the Court apparently gave
undue weight to this possibly abated interest. In fact, it almost appears
that the Court allowed an absent governmental interest to justify im-
pingement on these demonstrators' fundamental first amendment
rights. 07 Indeed as Judge Mikva stated in the appellate court deci-
sion: "[It appears that] allowing an all-night presence by wakeful
protestors [sic) would seem to tax sanitation facilities, law enforcement
personnel, and the park resource itself to a greater extent than would
allowing those same protestors [sic] simply to sleep.'"

Further, the Court found the government's interests substantial be-
cause it appeared that the Court failed to consider the public forum as-
pect of the case. The existence of the right of access to public property
and the standards used to evaluate the limitations thereon traditionally
have been determined by the character of the property.'s " But as the dis-

204. 104 S. Ct. at 3074 n.3 (Marshall, J., dissenting). "Reaganville" was the name given
to the symbolic tent city in CCNV v. Watt, 670 F.2d 1213, 1215 n.10 (D.C. Cir. 1982) (per
curiam). The majority used CCNV's argument that sleeping was a necessary element of the
demonstration to justify the ban on sleeping because the majority believed that if homeless
persons would not come without sleeping space, then necessarily the ban would serve the
purpose of the regulation. As Justice White wrote: "With the prohibition ... at least some
around-the-clock demonstrations lasting for days on end will not materialize [and] others
will be limited in size and duration .... ." 104 S. Ct. at 3071.

205. Traditionally, the Court disfavors aesthetic interests and if used as justification for
a regulation restricting expression, they have been deemed legitimate, but rarely substan-
tial. See Schneider v. State, 308 U.S. 147 (1939); cf. City Council v. Taxpayers for Vincent,
104 S. Ct. 2118 (1984).

206. 104 S. Ct. at 3070.
207. See infra note 229 and accompanying text that sets out that the Court further justi-

fied the regulation based on an apprehension of administrative difficulties.
208. CCNV v. Watt, 703 F.2d 586, 596 (D.C. Cir. 1983) (emphasis added).
209. Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 103 S. Ct. 948, 954 (1983).
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sent in CCNV pointed out, missing from the majority's description of La-
fayette Park and the Mall was "any inkling" that these parks have served
as sites for some of the most rousing demonstrations in American his-
tory.' 0 These areas constitute, even in the government's words, "'a fit-
ting and powerful forum for political expression and political protest.'""
At oral argument, the government informed the Court that on any given
day there were an average of three or so demonstrations going on in the
Lafayette Park and Mall area.2 12 CCNV described Lafayette Park "'as
the American analogue to 'Speaker's Corner' in the Hyde Park.' ",'

Since Lafayette Park and the Mall are traditional public forums, the
right of the government to limit expressive conduct in them should have
been sharply circumscribed. 14 The Court has previously held that "[tihe
right to use a public place for expressive activity may be restricted only
for weighty reasons." 15 Yet, the Court in CCNV upheld a regulation
based on an aesthetic interest that in effect totally banned CCNV's
means of presenting its message in a public forum.2 6

In another case decided this same term, City Council v. Taxpayers for
Vincent, 17 the Court also upheld a regulation based on the government's
aesthetic interest. In Vincent, the regulation at issue banned posting of
signs on public property."'8 The regulation in Vincent, however, was not
restricting the actual symbolic expression because there remained other
avenues for plaintiffs to present their message. In CCNV, however, the
medium and the message were one and, thus, the regulation on the man-
ner in effect regulated the message.2

1
9

The Court in CCNV also failed to address the contention that Lafay-
ette Park and the Mall may have been the only effective forum. The
CCNV demonstrators contended that it was the only effective forum be-
cause they were politically powerless."" They lacked the necessary funds
to obtain access to many methods of communication to present their mes-

210. 104 S. Ct. at 3074 (Marshall, J., dissenting).
211. Id. (quoting Brief for the Petitioners at 11).
212. Id. at 3074 n.2.
213. Id. (quoting Brief for the Respondents at 16 n.25).
214. Perry Educ. Ass'n v. Perry Local Educ. Ass'n, 103 S. Ct. 948, 954 (1983).
215. Hague v. CIO, 307 U.S. 496, 515-16 (1939).
216. See supra note 13.
217. 104 S. Ct. 2118 (1984).
218. Id.
219. In Vincent, the medium and the message did not merge into one. Plaintiffs in Vin-

cent sought to erect campaign posters on utility poles. The city's aesthetic interest was fur-
thered by preventing the unsightly signs because "posting of political posters on public
property [was not] a uniquely valuable mode of communication .... ." Id. at 2133. In
CCNV, however, sleeping overnight in Lafayette Park was a uniquely valuable mode of
communication.

220. 104 S. Ct. at 3074 n.4 (Marshall, J., dissenting).
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sage.' 21 In addition, the homeless were politically powerless since they
lack a mailing address or other evidence of a permanent residence and,
therefore, were likely to be denied the right to vote."2 To emphasize the
plight of the homeless, CCNV purposefully chose these sites and purpose-
fully chose the first day of winter to begin their demonstration." e CCNV
had planned to given satirical names to its tent cities: "Reaganville II"
and "Congressional Village."'4 By holding its demonstration within close
vicinity of the President of the United States, CCNV could have accentu-
ated the harsh reality that confronts the homeless.225 As one of the home-
less men seeking to demonstrate explained: "Sleeping in Lafayette Park
or on the Mall, for me, is to show people that conditions are so poor for
the homeless. . in this city that we would actually sleep outside in the
winter to get the point across. ''

122

Because Lafayette Park and the Mall are public forums, perhaps the
Court should have required more than an arguable "nexus" between the
regulatory means and ends,"27 especially since "it has been [the] Court's
consistent position that democracy stands on a stronger footing when
courts protect First Amendment interests against legislative intrusion,
rather than deferring to merely rational legislative judgments . . . .2

In addition to the aesthetic interest the Park Service advanced, the ma-
jority justified the regulation because of its apprehension of administra-
tive difficulties in determining when sleeping would be allowed."' As the
Court has previously held, "a mere apprehension of difficulties should not
be enough to overcome the right to free expression."1

3
0 Furthermore, the

majority never articulated any reasons why the administrative problems
would be more of a hardship than the problems presently confronting the
Park Service. In addition, the Court did not* address the feasibility of
other alternatives that may have had a less drastic effect on the demon-
strators' first amendment rights. In fact, the Supreme Court rejected the
court of appeals' suggested alternative solutions31 because according to

221. Id.
222. Id.
223. Id. at 3073.
224. Id. at 3075.
225. Id.
226. Id. at 3074 (emphasis in original).
227. Id. at 3071 n.8.
228. Metromedia v. City of San Diego, 453 U.S. 490, 519 (1981).
229. 104 S. Ct. at 3071-72.
230. Id. at 3078 (Marshall, J., dissenting). See United States v. Grace, 103 S. Ct. 1702

(1983); Tinker v. Des Moines School Dist., 393 U.S. 503 (1969).
231. The Court of Appeals for the District of Columbia suggested that the governmental

interests could be furthered by limiting the number of tents and the number of persons. In
addition, the court of appeals suggested that the Park Service might set aside certain times
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the Supreme Court, these suggestions "represent[ed] no more than a dis-
agreement with the Park Service over how much protection the core
parks require or how an acceptable level of preservation [was] to be at-
tained.'2'2 Yet, because of the Court's application of the lower scrutiny
level of the modern two-tiered approach and its lack of sensitive balanc-
ing, the Court found that these alleged governmental interests were suffi-
cient to justify impingement on the demonstrators' freedom of
expression.

C. The Court's Treatment of the Time, Place and Manner Test and the
O'Brien Test

The Court perhaps erred in applying this two-tiered approach and re-
viewing CCNV at a lower scrutiny level since CCNV's 'sleeping' was sym-
bolic expression. As symbolic expression, it appears that in keeping with
Supreme Court precedent, the "sleeping" should have been reviewed at a
middle scrutiny level using the four-prong test of O'Brien.3 The O'Brien
test applies only to symbolic expression, but the Court held that the
O'Brien test was little, if any, different from the time, place, and manner
test that applies to all forms of "speech."'' 4

In the past, the time, place, and manner test has afforded more first
amendment protection to speech because the Court would allow the regu-
lation to prohibit speech at a certain time, at a certain place, or in a cer-
tain manner, only if the regulation was necessary to maintain public or-
der in an organized society.3 5 A time, place, and manner restriction,
therefore, must be just that, a regulation on the time, place, or manner,
not a total ban.3 6 In contrast, a regulation meeting the O'Brien test may
be a total ban on the expressive activity as long as it furthers a substan-
tial governmental interest and is no greater than essential to further that

when no demonstrations would be allowed in order to accommodate other particularly heavy
uses of the park. It also was suggested that it might be possible to set aside some of the
more serene areas as "sanctuaries" at which twenty-four hour vigils never would be allowed.
The court also suggested that the Park Service continue its permit revocation procedures in
which a permit may be revoked if the demonstrators engaged in prohibited activities. CCNV
v. Watt, 703 F.2d 586, 598-99 (D.C. Cir. 1983).

232. 104 S. Ct. at 3072.
233. See supra note 44 and accompanying text. The regulation perhaps would not have

met the fourth prong of the O'Brien test since it appears to be 'greater than essential to the
furtherance of the Park Service's interest.'

234. 104 S. Ct. at 3071.
235. See Metromedia v. City of San Diego, 453 U.S. 490 (1981); Schad v. Borough of

Mount Ephraim, 452 U.S. 61 (1981); Consolidated Edison Co. v. Public Serv. Comm'n, 447
U.S. 530 (1980).

236. See supra note 71.
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interest.2 3 '
The Court in CCNV noted that it would be odd to insist on a higher

standard for limitations aimed at regulating conduct with only an inci-
dental impact on speech.2 3s The Court, therefore, stated that it would be
untenable for a reasonable time, place, and manner restriction on speech
to survive a stricter standard of judicial review and then not survive the
lower scrutiny level of O'Brien that only applies to symbolic expression. 239

Yet, the Court seemingly overlooked the fact that a careful and close
analysis of the governmental interest is essential under O'Brien because a
regulation meeting the four part test of O'Brien may totally ban the pro-
tected activity.

One difference between the O'Brien test and the time, place, and man-
ner test stems from the O'Brien test requirement that the "incidental re-
striction on alleged First Amendment freedoms [be] no greater than is
essential to the furtherance of that [governmental] interest.2

1
40 In con-

trast, the time, place, and manner test only requires that the government
leave open ample alternative channels.uI Because of this essential re-
quirement of the O'Brien test, it would seem that the government would
have to justify its infringement more so than render a time, place, and
manner restriction.

In CCNV, therefore, it would seem that the 'sleeping' should have re-
ceived more protection because the Court seemingly equated the two
tests. In reality, however, because the Court found that the regulation was
content-neutral and applied the lower scrutiny level of the two-tiered ap-
proach, the sleeping received even less protection.

The Court apparently equated the O'Brien test with the time, place,
and manner test and used this combination in conjunction with the
Court's modern two-tiered approach, it appears that the Court effectively
has diminished the meaningful protection once given to symbolic expres-
sion under O'Brien. Indeed, it appears that the Court may be approach-
ing a 'minimal rationality' standard in which a governmental regulation
almost always will be upheld because most regulations have an 'arguable
nexus' between the means and ends and that is all that is required if the
Court is applying low scrutiny.2 42

237. See supra note 44.
238. 104 S. Ct. at 3071 n.8.
239. Id.
240. See supra note 44.
241. See supra note 71.
242. For example, in City Council v. Taxpayers for Vincent, 104 S. Ct. 2118 (1984), the

Court upheld a city-wide ban on the posting of signs on public property. The legitimate
state interest alleged in Vincent was the city's aesthetic interest in eliminating visual clutter
caused by placing signs on public property. Because the ban was not based on the content of
the signs, the Court applied only minimal scrutiny and, thus, upheld the regulation despite
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VI. CONCLUSION

There can be no doubt that sleep is part of one's daily regimen and
usually represents a physical necessity and not a vehicle for expression.",
Just because it is normally not a form of expression, however, does not
mean necessarily that it may never be expressive and may never be enti-
tled to first amendment protection of speech.

The 'sleeping' proposed by CCNV was a form of expression. It was only
by overnight sleeping in the dead of winter that CCNV could have shown
the reality of the poor living conditions of the homeless. Sleeping was not
incidental to the demonstration, but was an integral part of it-in es-
sence, it was 'speech.'

Although there were possible alternatives to further the governmental
interest, Clark v. CCNV was a "hard case" with the potential to produce
"'bad law.' ,,"4 It was certainly a difficult decision because the Court was
faced with making a choice between competing fundamental interests. In
an opinion recently written by Justice Stevens,2 4

6 he stated: "We must
not forget that a central purpose of our written Constitution, and more
specifically of its unique creation of a life tenured judiciary, was to ensure
that certain rights are fairly secured against possible oppression by the
federal or state governments. . . ."2' Yet, the Court in CCNV closed its
eyes to the importance of the proposed sleeping-or did it? Perhaps, the
Court recognized the importance of sleeping to the demonstration at
hand, but felt the need to lay a foundation for future symbolic expression
cases. But by doing so, perhaps, the Court overrated the governmental
interest while it underrated the expressive nature of sleeping.

If the Court should apply only a minimal rationally standard of review
to content-neutral regulations, the future of first amendment protection
for symbolic expression appears dismal. In fact, it almost appears that the
Court is resurrecting its pre-Stromberg position and that symbolic ex-
pression in the future will receive little, if any, meaningful first amend-
ment protection because once the Court determines that a regulation is

the fact that traditionally aesthetic interests have been among the least favored justifica-
tions for governmental actions. See supra note 49.

243. 104 S. Ct. at 3075 (Marshall, J., dissenting).

244. Judge Ginsberg in his concurring opinion for the appellate court agreed that this
was a "hard case [with a] high potential to produce 'bad law."' CCNV v. Watt, 703 F.2d
586, 605 (D.C. Cir. 1983) (Ginsberg, J., concurring) (quoting Id. at 600 (Edwards, J.,
concurring)).

245. Florida v. Meyers, 104 S. Ct. 1852 (1984).

246. Id. at 1855-56.
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content-neutral, it will mechanically uphold the regulation if there is any
'arguable nexus' between the means and the ends.
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JACQUELYN D. SANDERS




