
Securities Regulationt

by Larry E. Ribstein*

This Article will survey cases of particular interest that the Eleventh
Circuit decided in 1983 and 1984 in the area of securities regulation.

I. DEFINITION OF A 'SECURITY'

The Securities Act of 19331 and the Securities and Exchange Act of
19342 impose duties and liabilities in connection with transactions that
involve the purchase or sale of a 'security.' A 'security' is defined similarly
in section 2(1) of the 1933 Act' and section 3(a)(10) of the 1934 Act' to
include a wide variety of specific instruments and any 'investment con-
tract,' a term that is not defined in either Act. In SEC v. W.J. Howey
Co.,' the United States Supreme Court defined 'investment contract' as
"a contract, transaction or scheme whereby a person invests his money in
a common enterprise and is led to expect profits solely from the efforts of
the promoter or a third party." One Eleventh Circuit case in the survey
period applied this definition.

In Villeneuve v. Advanced Business Concepts Corp.,7 plaintiff had pur-
chased a distributorship for self-watering planters. Pursuant to the terms
of the distributorship agreement, the company provided the planters, the
"Nature-Matic" name, promotion, information on running the business,
and even specific display locations.$ The purchaser was to arrange reor-
dering and restocking, make cash settlements, and report monthly to the

t Copyright 0 1985 by Larry E. Ribstein.

* Professor of Law, Walter F. George School of Law, Mercer University. Johns Hopkins

University (B.A., 1968); University of Chicago (J.D., 1972). Member, State Bar of Illinois.
1. Securities Act of 1933, 15 U.S.C. § 77 (1982).
2. Securities Exchange Act of 1934, 15 U.S.C. § 78 (1982).
3. 15 U.S.C. § 77b(1) (1982).
4. Id. § 78c(a)(10).
5. 328 U.S. 293 (1946).
6. Id. at 298-99.
7. 698 F.2d 1121 (11th Cir. 1983).
S. Id. at 1122-23.
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company.9 When the return from the distributorship proved disap-
pointing, plaintiff, believing himself to have been soaked, sued individu-
ally and on behalf of a class of other purchasers for restitution under
section 12 of the Securities Act of 1933,10 claiming that the distributor-
ships were unregistered securities.1 The trial court granted summary
judgment for defendants on the ground that the transaction did not in-
volve the sale of a 'security.'12

The court of appeals affirmed."3 The court first held that the transac-
tion did involve a 'common enterprise' under SEC v. W.J. Howey & Co..1'

Applying the interpretation of the Howey 'common enterprise' test found
in SEC v. Koscot International, Inc.,15 the court held that since the dis-
tributorship purchasers were dependent on the promoters' services to
produce a profit, "'the fortunes of all investors are inextricably tied to
the efficacy of the [promoter]."'" The court went on to hold, however,
that 'the efforts of others' prong of the Howey test was not satisfied in
that some efforts of the purchasers were necessary to the production of
profits-specifically, restocking and reordering of planters, making cash
settlements, and reporting monthly to defendants.1 7 Thus, the profits
were not produced "solely" by the promoter.16 The court refused to apply
the broader test of SEC v. Glenn W. Turner Enterprises, Inc.,19 which
would permit the finding of a security despite the presence of some ef-
forts on the part of the purchaser if the promoter was to contribute the
"essential managerial efforts which affect the failure or success of the en-
terprise." 20 The court noted that the Howey test had been reaffirmed by
the Supreme Court in United Housing Foundation, Inc. v. Forman," and
adopted by the Fifth Circuit 2 in Piambino v. Bailey.2 3 Finally, the Court

9. Id. at 1123.
10. 15 U.S.C. § 771 (1982).
11. '698 F.2d at 1123.
12. Id.
13. Id. at 1125.
14. Id. at 1124 (citing Howey, 328 U.S. 293 (1946)).
15. 497 F.2d 473 (5th Cir. 1974).
16. 698 F.2d at 1124 (quoting Koscot Int'l, Inc., 497 F.2d at 479).
17. 698 F.2d at 1125.
18. Id.
19. Id. at 1124-25 (citing Turner, 474 F.2d 476 (9th Cir.), cert. denied, 414 U.S. 821

(1973)).
20. 474 F.2d at 483.
21. 698 F.2d at 1124 (citing Forman, 421 U.S. 837 (1975)).
22. Fifth Circuit decisions handed down prior to October 1, 1981 are binding precedent

upon the Eleventh Circuit unless reversed by the Eleventh Circuit sitting en banc. See Bon-
ner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc); Baker, A Primer on
Precedent in the Eleventh Circuit, 34 MzEcRA L. Rzv. 1175 (1983).

23. 698 F.2d at 1125 (citing Piambino, 610 F.2d 1306 (5th Cii.), cert. denied, 449 U.S.
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refused to take into account the promoters' advertisements, which appar-
ently promised "no selling" by the investors."

Judge Kravitch vigorously dissented on the 'efforts of others' aspect of
the majority opinion."5 Judge Kravitch pointed out that the majority's
holding was inconsistent with the opinion of the Fifth Circuit in Koscot,
in which the court had characterized a transaction as involving the sale of
a security despite the fact that the investor-seller was required to do
more (actually secure prospects) than were the purchasers in the present
case.2 She also asserted that the decision was inconsistent with
Piambino, in which the court held that a 'security' would be involved if
there was" 'no substantial effort by the investor.' "1 Forman, said Judge
Kravitch, did not stand as authority for a broader test since it did not
raise the "solely ' issue.28 In fact, the majority's opinion was inconsistent
with the Forman "mandate. . to disregard form and focus on economic
realities." 2

9 Judge Kravitch concluded: "Logically, the concern is
whether the investor believes he is investing in someone else's ability to
make a profit, in which case the transaction may be a security, or whether
he believes he is investing in his own abilities, in which it may not."'

Critique

With respect to the 'common enterprise' aspect of the majority's opin-
ion, which was not challenged by Judge Kravitch, it is important to note
that the court did not require horizontal commonality-in other words,
an interrelationship among investors.8 1 The court defined vertical com-
monality, or the relationship between the investors and the promoter, in
terms of the investors' dependence on the 'promoters' efforts,' rather than
the interdependence of the 'returns' of the investor and promoter."' In all
events, it is clear that vertical commonality, in the sense of interdepen-

1011 (1980)).
24. 698 F.2d at 1127 (Kravitch, J., dissenting) (describing the advertisements).
25. Id. at 1125.
26. Id. at 1126 (citing Koscot, 497 F.2d at 476).
27. 698 F.2d at 1127 (Kravitch, J., dissenting) (quoting Piambino, 610 F.2d at 1320 (em-

phasis added)).
28. 698 F.2d at 1126 (Kravitch, J., dissenting).
29. Id. at 1127.
30. Id.
31. For a case requiring horizontal commonality in the context of a discretionary com-

modity trading account, see Milnarik v. M-S Commodities, Inc., 457 F.2d 274 (5th Cir.),
cert. denied, 409 U.S. 887 (1972).

32. 698 F.2d at 1124. For cases requiring interdependence of returns in the context of
discretionary commodity trading accounts, see Brodt v. Bache & Co., 595 F.2d 459 (9th Cir.
1978); Meredith v. Conticommodity Servs., Inc., FD. SEc. L REP. (CCH) 97, 701 (D.D.C.
1980).

19851 1323



MERCER LAW REVIEW

dence of returns, was present in the case, since both the promoter and the
investors were compensated according to the proceeds from the sale of
the planters.

Both precedent and policy support the dissent's position on the 'efforts
of others' requirement. With respect to precedent, two cases briefly noted
by Judge Kravitch," Williamson v. Tucker" and Gordon v. Terry," are
worthy of some further discussion. The question in these cases was
whether a general partnership interest was a 'security.' The basic test set
forth in Williamson was as follows:

A general partnership or joint venture interest can be designated a secur-
ity if the investor can establish, for example, that (1) an agreement
among the parties leaves so little power in the hands of the partner or
venturer that the arrangement in fact distributes power as would a lim-
ited partnership; or (2) the partner or venturer is so inexperienced and
unknowledgeable in business affairs that he is incapable of intelligently
exercising his partnership or venture powers; or (3) the partner or ven-
turer is so dependent on some unique entrepreneurial or managerial abil-
ity of the promoter or manager that he cannot replace the manager of
the enterprise or otherwise exercise meaningful partnership or venture
powers."'

The court in Williamson held that plaintiffs had proved enough under
this test to survive dismissal for want of subject matter jurisdiction." In
Gordon, an Eleventh Circuit panel held that although the plaintiff-lim-
ited partner had a power to control similar to that of a general partner,
summary judgment would not be granted in favor of a defendant who had
represented himself as having special expertise concerning Florida real
estate upon which plaintiff might have depended.39 It is important to
note that the courts in these partnership cases refused to focus exclu-
sively either on who actively managed the enterprise or on who had the
legal power to control the business. Rather, the relevant question was
whether the investors, in light of their expertise and sophistication rela-
tive to the promoter, had sufficient effective power to control such that
they were actually in control and, therefore, responsible for the success
or failure of the business. 0 This approach is certainly much more consis-
tent with the Turner 'essential managerial efforts' test than the majority's

33. 698 F.2d at 1122.
34. Id. at 1127 (Kravitch, J., dissenting).
35. 645 F.2d 404 (5th Cir. 1981), cert. denied, 454 U.S. 897 (1981).
36. 684 F.2d 736 (11th Cir. 1982), cert. denied, 459 U.S. 1203 (1983).
37. 645 F.2d at 424.
38. Id. at 425.
39. 684 F.2d at 743.
40. See Ribstein, Securities Regulation, 34 Mm= L. Rev. 1461, 1480 (1983).
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rigid application of the Howey rule.
With respect to policy, the question, as stated by Judge Kravitch, is not

whether the investor is doing something, but whether he is investing pri-
marily in the efforts and expertise of others.'1 The particular types of
disclosures mandated by the securities laws enable the investor to evalu-
ate the performance of those in whom the investor will be entrusting his
money. It follows that the investor needs these disclosures if the pro-
moter's expertise is important, even if the investor must also contribute
some minor, ministerial efforts of his own to make the money spigot flow.
Moreover, by investing the words of the Howey test with "talismanic"
properties' rather than relying on basic considerations, the majority ap-
proach risks making the securities laws, in the words of the Turner court,
"easy to evade by adding a requirement that the buyer contribute a modi-
cum of effort.' 43

There is some evidence in the Villeneuve opinion that the majority ac-
tually did apply something like the Turner rule. The majority noted at
the end of its opinion that plaintiff "possesses such extensive control over
the profit potential that it cannot be said that profits are solely through
the efforts of. . . the promoter" and that plaintiff "had to make substan-
tial efforts toward the profit" concluding, "because of these substantial
efforts, total control of the profit potential did not rest with ABC." If
the court was applying the Turner rule, it was doing so incorrectly. All
efforts requiring expertise and sophistication, including design and pro-
motion of the product, business advice, and even selection of particular
display locations, were provided by the promoter. It is concerning these
aspects of the business that securities law-type disclosures would be use-
ful. The role of the investor was solely to realize the fruits of the promot-
ers' efforts by restocking and making collections and reports.

Finally, the court should not have rejected evidence of representations
made in defendant's advertising concerning the efforts the investors
would have to contribute." These representations are important because
they define what the investors reasonably think they are buying-that is,
a passive investment or an independent business-and, therefore, deter-
mine the type of disclosures the investors need in order to evaluate the
quality of the investment. There is some recent Eleventh Circuit support
for taking into account defendant's representations on the 'efforts of

41. 698 F.2d at 1127 (Kravitch, J., dissenting).
42. The quoted term was used in SEC v. Koscot Interplanetary, Inc., 497 F.2d at 480,

481 (5th Cir. 1974) to refer to a rigid interpretation of the Howey 'solely' requirement.
43. Turner, 474 F.2d at 482.
44. 698 F.2d at 1125 (emphasis added).
45. Id. at 1124.
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others' question. In Gordon v. Terry,"' the court, in holding that plaintiff
had presented a fact question as to the existence of a 'security,' relied to a
substantial extent on the fact that defendant had represented himself as
an expert on Florida real estate.4 7

The Villeneuve case leaves questions concerning when a transaction
will be considered a 'security' in the Eleventh Circuit. A venture such as a
distributorship or pyramid selling scheme apparently can be insulated
from federal securities law liability simply by having the investor do
something necessary to the realization of profits, such as collecting cash
receipts. On the other hand, the court's rigid adherence to the language of
Howey is so patently contrary to both policy and precedent that it is
quite possible that subsequent opinions will seize upon the 'substantial'
language in the opinion to apply something closer to the Turner test. If
so, the transaction will involve a security if the investor is investing to a
substantial extent in the promoter's efforts rather than his own. Note
that under such a rule, a transaction such as a shopping center lease48 or
an ordinary franchise arrangement" would not involve a 'security' be-
cause the investor would be running an independent business rather than
passively reaping the fruits of the promoter's efforts.

II. APPLICATION OF SECTION 16(B) OF THE 1934 ACT

Section 16(b) of the 1934 Act5" provides a remedy for abuse of inside
information by corporate insiders. The provision permits a corporation or

46. 684 F.2d 736 (11th Cir. 1982), cert. denied, 459 U.S. 1203 (1983). See supra text
accompanying note 36.

47. 684 F.2d at 743.
48. See Cordas v. Specialty Restaurants, Inc., 470 F. Supp. 780 (D. Ore. 1979).
49. See SEC v. Koscot Interplanetary, Inc., 497 F.2d at 485; Mr. Steak, Inc. v. River City

Steak, Inc., 324 F. Supp. 640 (D. Colo. 1970), modified, 460 F.2d 666 (10th Cir. 1972).
50. Section 16(b) of the 1934 Act provides in pertinent part:

For the purpose of preventing the unfair use of information which may have been
obtained by such beneficial owner, director, or officer by reason of his relationship
to the issuer, any profit realized by him from any purchase and sale, or any sale
and purchase, of any equity security of such issuer. . . within any period of less
than six months, unless such security was acquired in good faith in connection
with a debt previously contracted, shall inure to and be recoverable by the issuer,
irrespective of any intention on the part of such beneficial owner, director, or of-
ficer in entering into such transaction of holding the security purchased or of not
repurchasing the security sold for a period exceeding six months. Suit to recover
such profit may be instituted at law or in equity in any court of competent juris-
diction by the issuer, or by the owner of any security of the issuer in the name and
in behalf of the issuer if the issuer shall fail or refuse to bring such suit within
sixty days after request or shall fail diligently to prosecute the same thereafter;
but no such suit shall be brought more than two years after the date such profit
was realized. This subsection shall not 'be construed to cover any transaction
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a shareholder suing on the corporation's behalf to recover profits from
sales and purchases accomplished within a six-month period. 1 The plain-
tiff need not prove that the insider actually profited from inside informa-
tion. Rather, the existence of a 'short-swing' transaction by a member of a
defined class of insiders-officers, directors and ten percent sharehold-
ers-establishes a conclusive presumption of abuse." Thus, section 16(b)
sacrifices scope of coverage for clarity of application.

Despite its apparent simplicity, section 16(b) presents challenging in-
terpretation problems. When the defendant has probably not profited
from inside information, but is nevertheless apparently caught in the
16(b) net, the courts must resolve the tension between the broad intent of
16(b), expressed in the preamble of the subsection as prevention of "the
unfair use of information," 3 and the narrow, but strict, means Congress
employed to remedy this abuse. In two recent Eleventh Circuit cases the
courts resolved this tension in favor of liability.

In Gund v. First Florida Banks, Inc.," a bank director, Gund, bought
his bank's convertible subordinated debentures in 1972 and 1973.55 In
1976 and 1977 he sold the debentures and bought the common stock into
which the debentures were convertible. Some of these sale and purchase
transactions took place within six months of each other." The director
sued for a declaratory judgment that section 16(b) was inapplicable, and
the bank counterclaimed for recovery of the director's profits.67 The dis-
trict court entered summary judgment against the director and for the
bank." The court of appeals affirmed in regard to both liability and the
trial court's calculation of damages."

Gund claimed that transactions in the two classes of securities should
not be matched because they afforded no possibility of abuse of inside
information." Specifically, Gund claimed that the price of the common
stock had dropped so far below the conversion price that the price of the

where such beneficial owner was not such both at the time of the purchase and
sale, or the sale and purchase, of the security involved, or any transaction or
transactions which the Commission by rules and regulations may exempt as not
comprehended within the purpose of this subsection.

15 U.S.C. § 78p(b) (1982).
51. Id,
52. Id. § 78p(a)-(b).
53. Id, § 78p.
54. 726 F.2d 682 (11th Cir. 1984).
55. Id. at 683.
56. Id. at 685.
57. Id. at 683.
58. Id.
59. Id,
60. Id. at 685.
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debentures was based on the debt aspect of the instrument-that is, on
interest rate fluctuations."1 Thus, despite the convertibility feature, the
two securities were wholly independent of each other in market terms.
This situation is placed in focus by the fact that by selling the debentures
and buying common with the proceeds of the sales, Gund obtained fifty
percent more common than he would have obtained by simply converting
the debentures."" Gund thus sought application of the so-called "prag-
matic" approach to the interpretation of section 16(b), pursuant to which
no liability is imposed for transactions that do not involve a potential for
abuse of inside information. 3

The court of appeals, in affirming liability, held that the "pragmatic"
approach applies only to "unorthodox" transactions that do not clearly
involve a 16(b) purchase or sale." Since the present case involved ordi-
nary voluntary cash purchases and sales, it was an appropriate one for
application of the "objective" approach pursuant to which section 16(b) is
applied according to its terms and without regard to whether the transac-
tion involves a potential for insider abuse."6 The court also noted as rele-
vant, but not determinative, that the exemption in SEC rule 16b-96" of
conversion transactions from coverage of section 16(b) explicitly does not
apply to the sale of the convertible security and the purchase of the con-
version security.6"

With respect to the profit computation, the general rule stated in Smo-
lowe v. Delendo Corp.08 requires that the maximum sum be squeezed out
by matching the highest-price sales with the lowest-price purchases, the
next highest with the next lowest, and so forth." The trial court did not
follow this rule in the present case, apparently because two different clas-
ses of securities, with noncomparable prices, were involved. Instead, the
trial court applied the option rule set forth in SEC rule 16b-670 and
matched plaintiff's purchase prices of the common with the highest mar-
ket price of the common within six months before or after the sales of the
debentures. Gund argued that the purchase price of the common should
be matched with that portion of the sales price of the debentures that

61. Id. at 685 n.4.
62. Id. at 685.
63. Id. at 686.
64. Id.
65. Id. at 686-87.
66. 17 C.F.R. § 240.16b-9 (1984).
67. 726 F.2d at 687 n.7.
68. 136 F.2d 231 (2d Cir.), cert. denied, 320 U.S. 751 (1943).
69. 136 F.2d at 238-39.
70. 17 C.F.R. § 240.16b-6 (1984).
71. 726 F.2d at 687-88 (discussing the trial court's supplemental opinion and order).

[Vol. 361328
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reflected the convertibility, and not the debt, aspect of the security.7 The
bank, on the other hand, argued that profits should reflect the 1972 and
1973 purchase prices of the debentures.3s The court approved the district
court's method as "consistent with the language and purpose of the 1934
Act,''74 stating that defendant's method "directly conflicts with congres-
sional intent that section 16(b) be a disgorgement statute, and that secur-
ity prices within six months surrounding Gund's transactions should
therefore alone be considered." 7' With respect to the method suggested
by plaintiff, the court stated that "the statute does not permit such
speculation."7 6

In Super Stores, Inc. v. Reiner," the court of appeals affirmed per
curiam the district court's judgment for the corporation which, in turn,
was based on a magistrate's report.78 The appellate court's opinion stated
only that the magistrate's recommendations "are a concise and correct
disposition of the case" and cited Gund.7 The magistrate's recommenda-
tions were attached as an Appendix.

According to the magistrate's recommendations, defendant Reiner, a
president and director of the plaintiff corporation, had sold plaintiff's
stock for more than five times the price at which Reiner had bought the
stock less than six months earlier8" The sale was by means of a voluntary
tender in response to a tender offer for all of the stock of the company at
a time when Reiner realized the tender offer was going to succeed. 8' Like
Gund, Reiner sought application of the 'pragmatic' approach, which had
been applied by the Supreme Court to a defeated tender offeror in Kern
County Land Co. v. Occidental Petroleum Corp.." The magistrate held
that the 'pragmatic' approach was inapplicable because this involved an
'orthodox' voluntary cash transaction, as distinguished from the forced
transmutation of defendant's interest in a merger that was at issue in
Kern.s" Thus, the statute was applied according to its terms and defen-
dant was held liable for 'short-swing' profits.

72. Id. at 688 n.8.
73. Id.
74. Id.
75. Id.
76. Id.
77. 737 F.2d 962 (11th Cir. 1984).
78. Id. at 963.
79. Id. (citing Gund, 726 F.2d at 682).
80. 737 F.2d at 963-64.
81. Id.
82. 411 U.S. 582 (1973).
83. 737 F.2d at 964-65.
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Critique

Gund and Super Stores included applications of a bifurcated approach
to the application of section 16(b) pursuant to which the courts do not
look to legislative intent with respect to a standard or platonic purchase
or sale. This approach assumes, without further inquiry, that Congress
envisioned a standard or platonic purchase and sale and, further, that it
intended 16(b) to apply to all such transactions. There is simply no basis
for these assumptions." This unusual approach to legislative interpreta-
tion is very different from the courts' refusal to resort to legislative intent
to interpret a statute contrary to its 'plain meaning,' 8 since it is not at all
'plain' what is meant by 'purchase' and 'sale' or, in light of the lead-in to
section 16(b), that the provision should be applied to a transaction that
does not present a possibility of abuse of inside information. The only
thing that can be said in favor of the bifurcated approach is that it at-
tempts to resolve the tension between broad legislative purpose and nar-
row legislative method." It would be better, however, to resolve this ten-
sion in a less mechanistic and more policy-oriented way.

Even if the bifurcated approach were sound, it was incorrectly applied
in Gund. It should be noted at the outset that a convertible debenture,
despite its debt aspect, does fit within the 1934 Act definition of an "eq-
uity security."' 7 Moreover, it is also true, as the court pointed out, that
Gund's transactions were ordinary cash purchases and sales rather than
the 'unorthodox' conversion of the debenture."8 The problem is that the
case dealt with the matching of securities of two different classes. Not
only is this not a situation to which the literal language of 16(b) clearly
applies, but no case has been found in which a court has permitted such
matching under 16(b).

There are several possible approaches to applying 16(b) to this situa-

84. For criticisms of the bifurcated approach, see Ribstein, The Application of Section
16(b) of the Securities Exchange Act of 1934 to Tender Offers, 31 Sw. LJ. 503, 518-19
(1977); Comment, The Application of Section 16(b) to Mergers: A Hidden Hazard, 47
TX. L Rav. 1417, 1422-23 (1969); Note, Involuntariness and Other Contemporary
Problems under Section 16(b) of the Securities and Exchange Act of 1934, 27 HASTINGS L.J.
679, 685-86 (1976); Note, Insider Liability for Short-Swing Profits: The Substance and
Function of the Pragmatic Approach, 72 MICH. L. Rv. 592, 622-25 (1974); Note, Securities
Law-Non-Cash Exchange Pursuant to A Defensive Merger Held Not A Purchase or Sale
Under Section 16(b) of the Securities Exchange Act of 1934-Kern County Land Co. v.
Occidental Petroleum Corp., 49 N.Y.U. L. REv. 353, 370-71 (1974).

85. See generally Caminetti v. United States, 242 U.S. 470 (1917) (discussing the 'plain
meaning' rule of statutory construction).

86. For a discussion of this 'tension,' see supra text accompanying note 53.
87. See Securities Exchange Act of 1934, § 3(a)(11), 15 U.S.C. § 78c(a)(11) (1982). (The

definition specifically includes a security convertible into an "equity security." Id.)
88. 726 F.2d at 686-87.
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tion. The statute provides for the recapture of profit from a 'short-swing'
purchase and sale "of any equity security.""s Since "security" is in the
singular, the language implies that it is necessary to match purchases and
sales of the same "security."'9 Assuming that is so, it is not clear whether
"security""' refers to the instrument represented by a given certificate or
to all instruments of a given class. On the other hand, "of any equity
security""2 could refer to purchases and sales separately, so that it is not
necessary to match purchases and sales of a given "security"' however
that term is defined.

An early case on the matching problem is Smolowe v. Delendo Corp."
In reaching its high-low damage computation rule,"5 the court refused to
require matching of certificates for purposes of computing damages." As
an aside, the court also stated that, "the statute might be read literally to
permit a recovery where stock of one class is purchased and stock of an-
other class is sold. But the possibility that Congress intended such a re-
sult is beyond the realm of judicial fantasy.' 97 Professor Robert W. Ham-
ilton has given form to this "judicial fantasy" by noting that "it is no
more possible to compute a profit [from transactions in securities of two
different classes] . .. than it is to compute a profit from a purchase of
oranges and a sale of an automobile."" Thus, it would appear that only
transactions in a single class of stock should be matched.

This problem becomes murkier, however, regarding convertible securi-
ties since the convertible could be regarded as being of the same class as
the conversion security. In fact, in Chemical Fund, Inc. v. Xerox Corp.,"
the court held that the owner of more than ten percent of a class of con-
vertible debentures was not a ten percent holder for purposes of 16(b)
where the debentures were convertible into less than ten percent of the
class of the conversion security.'00 Thus, the convertible holder was re-
garded as holding the conversion security for the purpose of determining
insider status.' 0 '

89. Securities Exchange Act of 1934, § 16(b), 15 U.S.C. § 78p (1982).
90. 15 U.S.C. § 78p (1982).
91. Id.
92. Id.
93. Id.
94. 136 F.2d 231 (2d Cir.), cert. denied, 320 U.S. 751 (1943).
95. See supra text accompanying note 69.
96. 136 F.2d at 238.
97. Id. at 237 n.13.
98. Hamilton, Convertible Securities and Section 16(b): The End of an Era, 44 TEX

L. REv. 1447, 1489 (1966).
99. 377 F.2d 107 (2d Cir. 1967).

100. Id. at 111.
101. Id. at 110.
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There are, however, strong arguments against taking this approach for
purposes of determining whether an insider has engaged in 16(b)-type
'short-swing' transactions. With respect to determining insider status, it
is clear that a convertible holder may have a substantial voice in the af-
fairs of the corporation, and hence access to inside information, if he may
obtain more than ten percent of a class of voting stock simply by con-
verting, although the ownership of senior securities in itself does not con-
fer such a voice in corporate affairs.'2 Thus, for purposes of determining
insider status, it is clear that the court should focus on the conversion
aspect of the instrument. With respect to determining the existence of a
'short-swing' transaction, on the other hand, the question is whether the
insider can profit from inside information by matching transactions in the
two classes. The insider can realize profit in this way only if the price of
the convertible is substantially determined by the price of the conversion
security. In this situation, the insider who has negative information, for
example, could sell the convertible at a price inflated by nondisclosure of
the information and buy the conversion security when its price is deflated
by disclosure. If the price of the convertible is not at all affected by the
price of the conversion security, transactions in the two securities are no
different from transactions in securities of two wholly different issu-
ers-or from transactions in oranges and automobiles. Thus, transactions
in convertible and conversion securities should be matched only where
there is sufficient market interdependence that the insider can realize
'short-swing' profits by such matching transactions. 10 8

The Gund case arguably presents a situation in which the transactions
should not be matched because the price of the common, or conversion
security, had dropped so far below the debenture's conversion price that
the convertible was trading largely according to its debt features. On the
other hand, there is a possibility that the convertible's price was deter-
mined to some extent by fluctuations in the common. In fact, Gund ap-
parently admitted as much by proposing matching the purchase price of
the common with the aspect of the debenture price that was not attribu-
table to its debt featuresY° ' Thus, if Gund had strong negative informa-
tion that would have a substantial adverse effect on the price of the com-
mon, he might be able to cash in on this information to a limited extent
by selling debentures at a price that is at least slightly inflated by the
artificially high price of the common and later buying the common at a
price deflated by the disclosures. Although Gund could make much more
by offsetting transactions in the common, he might choose the convertible

102. Id.
103. This is similar to the rule favored by Professor Hamilton. See Hamilton, supra note

98, at 1491.
104. 726 F.2d at 688 n.8.
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route in the hope of evading 16(b) liability.0 0 While it strongly appears
that this is not what Gund was doing, the facts may or may not wholly
preclude it. Based on the foregoing, the corporation was entitled at most
to a trial on the facts, and not to summary judgment.

The problems of matching are echoed in the damage computation.
Even if Gund could obtain some profit from matching, his profit would,
as he argued, be measured by that part of the debenture's sale price that
was attributable to the convertibility feature. While the court rejected
this approach as "speculation,"' "se it is clear that this computation was
just as necessary if the remedy was to be limited to disgorgement of
'short-swing' profits as was rejection of defendant's approach based on
1972 and 1973 purchase prices of the debentures.1 0 7

Finally, SEC rule 16b-9 does not even indirectly support the court's
position. The SEC had deliberately excluded the matching of convertible
and conversion security transactions from the operation of the rule rather
than providing that the rule does not exempt such transactions, indicat-
ing that the SEC recognized that a court might find such matching
inappropriate.0 s

Thus, the court in Gund simply looked at the wrong problem. The
problem was not the definition of a 16(b) purchase or sale, but rather
whether clear 16(b) purchases and sales produced a 16(b) 'short-swing'
profit. That question certainly is an appropriate one for the pragmatic
approach.

In Super Stores, by contrast, it would appear that the statute literally
applies. Nevertheless, as suggested above,' 9 legislative intent arguably
should still be relevant. In this case, however, unlike Gund, an inquiry
into legislative intent would support application of 16(b). It may be possi-
ble or even probable that defendant did not abuse inside information
since the price rise of the stock resulted from an outsider's tender offer to
which defendant was initially opposed. Since defendant was an insider,
however, his sales may have been motivated by inside information. For

105. See Hamilton, supra note 98, at 1491.
106. 726 F.2d at 688 n.8.
107. See id. See also Chemical Fund, Inc. v. Xerox Corp., 377 F.2d at 109 n.3 (The court

expressly refused to decide whether the trial court's matching of purchase price of deben-
tures with sales price of common was correct "in view of the presence of factors which influ-
ence the price of convertible debentures but not that of common." Id.). For a somewhat
analogous situation, see CBI Indus., Inc. v. Horton, 682 F.2d 643 (7th Cir. 1982). The court
held that when an insider sold stock for his own account and bought the stock for a trust of
which he was co-trustee and his sons were beneficiaries, the insider's profit consisted of the
pecuniary benefit he received from the transaction rather than the entire profit computed
by matching the purchases and sales. Id. at 647.

108. See Hamilton, supra note 98, at 1492.
109. See supra text accompanying notes 84-86.
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example, defendant might have known something the other shareholders
did not concerning what would happen in the company after the tender
offerors took it over that would make the tender offer price particularly
attractive. Whether or not this motivation existed in this case is, of
course, precisely the type of inquiry section 16(b) was intended to pre-
clude. It is important to compare, on the other hand, the Kern case in
which the transaction was not only involuntary, but was engaged in by a
structural outsider-the tender offeror itself.110

III. FRAUD ON THE MARKET

In several recent cases, the courts have held that a plaintiff in a 10b-
5111 case need not prove that he relied in the traditional sense on defen-
dant's misrepresentations, but rather that he relied on the integrity of the
market, and that the market price of the stock was affected by defen-
dant's fraud.11 2 This has become known as the 'fraud on the market' the-
ory. In Lipton v. Documation, Inc.,113 the Eleventh Circuit became the
most recent circuit to embrace this theory.

In Lipton, plaintiffs alleged that they purchased Documation, Inc. se-
curities at a time when the price of these securities was artificially in-
flated by falsely positive financial reports and statements, and that they
had detrimentally relied on the integrity of the market in Documation

110. For a discussion of the application of section 16(b) in this context, see generally
Ribstein, supra note 84.

111. 17 C.F.R. § 240.10b-5 (1984). Rule 10b-5 states:
It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,
(1) To employ any device, scheme, or artifice to defraud,
(2) To make any untrue statement of a material fact or to omit to state a mate-
rial fact necessary in order to make the statements made, in the light of the cir-
cumstances under which they were made, not misleading, or
(3) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security.

Id.
112. See Panzirer v. Wolf, 663 F.2d 365 (2d Cir. 1981), cert. denied, 458 U.S. 1107

(1982); Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975), cert. denied, 429 U.S. 816 (1976);
Grossman v. Waste Management, Inc., 589 F. Supp. 395 (N.D. Ill. 1984) (decision on motion
for summary judgment), 100 F.R.D. 781 (N.D. Ill. 1984) (decision on motion to certify class);
Zuckman v. Harnischfeger Corp., 591 F. Supp. 112 (S.D.N.Y. 1984); In re McDonnell Doug-
las Corp. Sec. Litig., 587 F. Supp. 625 (E.D. Mo. 1983); In re Ramada Inns Sec. Litig., 550 F.
Supp. 1127 (D. Del. 1982); Mottorros v. Abrams, 524 F. Supp. 254 (N.D. Ill. 1981); In re
LTV Sec. Litig., 88 F.R.D. 134 (N.D. Texas. 1980).

113. 734 F.2d 740 (11th Cir. 1984).
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stock." " Defendants moved to dismiss on the ground that, since plaintiffs
failed to allege that they relied on the misleading documents, their com-
plaint failed to state a claim upon which relief could be granted."' The
district court denied the motion, holding that plaintiffs' claim stated a
cause of action under the 'fraud on the market' theory, which the Fifth
Circuit had implicitly adopted in Shores v. Shlar."6 Since Shores was
subject to a narrower interpretation, however, the district court certified
the denial of its motion for interlocutory appeal." 7 The Eleventh Circuit
agreed to hear the appeal and affirmed." 8

The problem faced by the appellate court was that Shores did not
adopt the standard form of the 'fraud on the market' theory. Rather, the
court in Shores held that plaintiff could recover only upon proving that
the securities could not have been marketed at all, and not merely upon
proof that the fraud affected the price of the stock." 9 This narrow rule
was, however, premised on much broader reasoning-the broad language
of subsections (1) and (3) of rule 10b-5 0 and the need to adapt the cau-
sation requirement to the particular case. 12 ' The Lipton court explained
the confusion between the breadth of Shores' underlying reasoning and
the narrowness of its rule by noting that Shores involved the particular
context of a newly-issued stock.22 Since the market will not necessarily
disseminate misinformation in this context, the information will not nec-
essarily be reflected in the stock price. 23 The limited nature of the
Shores rule would not, however, preclude the plaintiff from recovering
upon a showing of a merely inflated market price in a case involving
widely disseminated stock.

The court in Lipton held also that the Eleventh Circuit should recog-
nize the 'fraud on the market' theory on the basis of the Ninth Circuit's
reasoning in the original 'fraud on the market' case, Blackie v. Barrack.'"
The court further noted, in response to defendant's argument that legisla-
tive intent supports a reliance requirement, that the Blackie rule does not
dispense with this requirement, but rather establishes a presumption of

114. Id. at 741-42.
115. Id. at 742.
116. Id. at 745 (citing Shores v. Sklar, 647 F.2d 462 (5th Cir. May 26, 1981) (en banc),

cert. denied, 459 U.S. 1102 (1983)).
117. 734 F.2d at 742.
118. Id. at 742, 748.
119. 647 F.2d at 470.
120. Id. at 469.
121. Id. at 471-72.
122. 734 F.2d at 745-47.
123. Id.
124. Id. at 747 (citing Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975), cert. denied, 429

U.S. 816 (1976)).
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reliance that may be rebutted by proof that the misrepresentations were
not material or that plaintiff would have purchased the securities even if
he had known the truth.1 2

5

Critique

The adoption of the 'fraud on the market' theory in the face of the
narrower Shores rule is not only not surprising, but was predicted by this
writer in the previous survey. s2 There are, however, some aspects of the
case that deserve further discussion.

First, it is not clear what a defendant must prove to rebut the pre-
sumption of reliance established by proof of 'fraud on the market.' It has
been held that it is not enough to rebut the presumption to show that a
plaintiff purchased on the basis of advice or materials other than the doc-
uments containing the misrepresentations, when this advice or materials
could have been influenced by the defendant's misrepresentations. 27

Under Blackie, the question is whether a plaintiff would have purchased
the stock even if he had known of the misrepresentation.' 8 As the court
pointed out in Blackie, it will be a rare case when this can be shown with
respect to a material misrepresentation.12

9 In Grossman v. Waste Man-
agement, Inc.,1 30 the court held that the presumption was rebutted where
one of plaintiffs acquired her stock in a merger and was unaware that she
could seek appraisal rights."' A strong argument could be made for re-
covery even when a knowing plaintiff would have bought the stock, as
long as the plaintiff was injured by an inflated market price.2 2 The Elev-
enth Circuit might accept this argument since Shores, which provided
part of the basis for Lipton,"'2 endorsed a flexible causation theory rather
than a rigid reliance requirement.2'

A second question left open by Lipton is the extent to which the lim-
ited Shores rule has any vitality even in cases containing newly-issued

125. 734 F.2d at 747-48.
126. Ribstein, supra note 84, at 1475.
127. See Panzirer v. Wolf, 663 F.2d 365 (2d Cir. 1981), cert. denied, 458 U.S. 1107

(1982); Grossman v. Waste Management, Inc., 589 F. Supp. 395 (N.D. Ill. 1984) (opinion on
motion for summary judgment), 100 F.R.D. 781 (N.D. 111. 1984) (opinion on motion to cer-
tify class).

128. 524 F.2d at 906.
129. Id. at 907 n.22.
130. 589 F. Supp. 395 (N.D. Ill. 1984) (opinion on motion for summary judgment).
131. Id. at 412-13.
132. See Fischel, Use of Modern Finance Theory in Securities Fraud Cases Involving

Actively Traded Securities, 38 Bus. LAW. 1, 9 (1982); Ribstein, supra note 84, at 1474.
133. See supra text accompanying notes 113-25.
134. 647 F.2d at 471-72. See the discussion supra text accompanying note 119.
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stock. As I argued in my earlier survey,'35 even with respect to new issues,
a plaintiff should be permitted to recover if he relied on broker's advice
that was, in turn, based on the defendant's misrepresentations, or if the
misrepresentations affected the issue price set by the defendant's invest-
ment banker.'

83

Finally, what will the Supreme Court think of all this? It might be ar-
gued that in dispensing with the requirement that a plaintiff prove reli-
ance, the 'fraud on the market' theory is inconsistent with the require-
ment in Santa Fe Industries v. Green'3' that a 10b-5 cause of action be
based on deception.'" A much stronger argument, however, is that when
the fraud affects the price of the plaintiff's stock and thereby causes the
plaintiff's loss, the loss is caused by the deception.'"9

IV. ISSUER'S RIGHT OF ACTION UNDER THE 1934 ACT FILING PROVISIONS

The Eleventh Circuit rendered an important decision during the survey
period on the question of whether a target company may sue to enforce
the 1934 Act filing provisions. In Liberty National Insurance Holding Co.
v. Charter Co.,14 0 the plaintiff-issuer claimed that defendant Charter had
purchased stock in Liberty pursuant to a scheme to profit from an up-
ward manipulation in the price of Liberty stock which violated sections 9,
10(b), 13(d), and 14(d) and (e) of the 1934 Act.1 4' Liberty complained of
illegal stock manipulation, misrepresentations, and nondisclosures in
Charter's filing pursuant to section 13(d), and failure to make a filing pur-
suant to section 14(d).14 2  Liberty sought divestiture of Charter's
holding.1

4 3

The court of appeals upheld the district court's dismissal of all the
claims on the ground that Liberty had no right to bring the suit.'" The
court held that the Supreme Court's opinions in Blue Chip Stamps v.
Manor Drug Stores,'" Rondeau v. Mosinee Paper Corp.,'4 and Piper v.

135. Ribstein, supra note 84, at 1475.
136. But see Reingold v. Deloitte Haskings & Sells, 599 F. Supp. 1241 (S.D.N.Y. 1984)

('fraud on the market' theory only available with respect to stock trading in an efficient
market).

137. 430 U.S. 462 (1977).
138. Id. at 473-74.
139. See Ribstein, supra note 84, at 1474-76.
140. 734 F.2d 545 (11th Cir. 1984).
141. Id. at 548 n.5. Plaintiff based his action on 15 U.S.C. §§ 77i, 77j(b), 77m(d), 77n(d)-

(e) (1982).
142. 734 F.2d at 547-53.
143. Id.
144. Id. at 571.
145. 421 U.S. 723 (1975). In Blue Chip Stamps, the Supreme Court held that only a

purchaser or seller of securities could sue for damages under section 10(b) of the 1934 Act
and rule 10b-5. 421 U.S. at 754-55.

146. 422 U.S. 49 (1975). The Supreme Court in Rondeau upheld the denial of an injunc-
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Chris-Craft Industries, Inc.14 7 were not dispositive concerning whether an
issuer could sue under sections 10(b), 13(d), and 14(d) and (e), and there-
fore analyzed the issue under the general standards set forth in the issue
under the Supreme Court's recent implied right of action cases. 14 8 The
court relied particularly on the four-part test in Cort v. Ash:149

First, is the plaintiff "one of the class for whose especial benefit the stat-
ute was enacted."--that is, does the statute create a federal right in favor
of the plaintiff? Second, is there any indication of legislative intent, ex-
plicit or implicit, either to create such a remedy or to deny one? ...
Third, is it consistent with the underlying purposes of the legislative
scheme to imply such a remedy for the plaintiff?... And finally, is the
cause of action one traditionally relegated to state law, in an area basi-
cally the concern of the States, so that it would be inappropriate to infer
a cause of action based solely on federal law?'"e

The court held under the first prong of Cort that investors rather than
issuers were "the class for whose especial benefit" each of the relevant
statutory provisions were enacted.1 51 No negative implication in regard to
an implied right of action could be drawn under the fourth prong, since
none of the causes of action could be said to be "traditionally relegated to
state law." 1'

The court's analyses of the application of Cort's second and third
prongs are of particular interest. The court concluded under the second
prong that there was no indication of legislative intent to give the issuer
an implied remedy under any of the relevant provisions.153 The court held
with respect to both the section 13(d)1' and section 14113 claims that it
could not be said that Congress had ever approved an issuer right of ac-
tion through its 1970 or 1977 amendments to the Williams Act, and with
respect to the section 10(b)'" claim that Congress failed to amend the
section to widen the class of plaintiffs beyond those recognized in the case

tion compelling divestiture for a violation of section 13(d) where the plaintiff issuer had
failed to show irreparable harm. Id. at 64-65.

147. 430 U.S. 1 (1977). The Supreme Court held in Piper that an unsuccessful tender
offeror had no right to sue under section 14(e). Id. at 2-3.

148. 734 F.2d at 555-71.
149. Id. at 558 (citing Cort v. Ash, 422 U.S. 66 (1975)) (emphasis in original).
150. 422 U.S. at 78.
151. 734 F.2d at 558, 561, 569.
152. Id.
153. Id. at 558-59, 561-66, 569-70.
154. Id. at 562-65 (citing 15 U.S.C. § 78m(d) (1982)).
155. 734 F.2d at 569-70 (citing 15 U.S.C. § 78n (1982)).
156. 15 U.S.C. § 78j(b) (1982).
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law.' 7 The existence of other remedies argued against implied remedies
with respect to the section 10(b)" and 13(d) "1' claims, although not with
respect to the section 14 claims.'"s

The court concluded under the third prong of Cort that giving the is-
suer the claim it sought would be contrary to the underlying purposes of
the various provisions because such a remedy would tip the corporate
control scales too heavily toward incumbent management. This would
discourage the market for corporate control and reduce monitoring of
management decisions by tender offerors, thereby ultimately injuring in-
vestors, the intended beneficiaries of the statutory provisions.'

There was a strong dissent by Judge Vance with respect to the denial
of the right of action under sections 13 and 14. Judge Vance argued that
the evidence did support congressional intent to have an implied remedy
under these provisions.'2 Among other things, Judge Vance pointed out
that the Williams Act was enacted in a judicial environment that favored
implied remedies;' 6 ' that sections 13(d), 14(d), and 14(e) "were cut from
the same bolt-section 14(a)-and all thus came into being stamped with
the imprint of Borak;"I " and that the 1977 amendments to the Williams
Act, in light of the cases recognizing an implied remedy on behalf of the
issuer under that Act, did indicate congressional support of this implied
remedy.' " Judge Vance also said that the Supreme Court's opinion in
Merrill, Lynch, Pierce, Fenner & Smith, Inc. v. Curran'" rendered it un-
necessary to "trudge through" the other Cort factors, 1 7 adding: "our
role under Curran is to respect congressional intent as determined under
the guidance of that case, whether or not policy considerations so ad-
vise."'es Finally, Judge Vance said that "the issue... devolves into one
of standing" on the part of the issuer, and that the issuer was in the best
position to protect the shareholders' interests in receiving the information
in filings under section 13(d).1'

157. 734 F.2d at 559.
158. Id.
159. Id. at 565.
160. Id. at 569-70.
161. Id. at 559, 566-67, 570.
162. Id. at 571-76 (Vance, J., dissenting).
163. Id. at 574.
164. Id. at 575 (citing J.1. Case Co. v. Borak, 377 U.S. 426 (1964)). In Borak, the Su-

preme Court had permitted a shareholder to sue on behalf of an issuer for damages caused
by proxy violation. 734 F.2d at 572.

165. 734 F.2d at 573-75 (Vance, J., dissenting).
166. 456 U.S. 353 (1982).
167. 734 F.2d at 575 (Vance, J., dissenting).
168. Id. at 576.
169. Id. at 575-76.
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Critique

The majority opinion is striking in that it sets the Eleventh Circuit
apart from the many circuit court opinions favoring the issuer's action
under section 13 and 14"1 and its reliance on the four-part Cort test
rather than on the more recent Supreme Court decisions that appear to
require a greater focus on congressional intent.1 7 1

The majority was not necessarily wrong in relying to some extent on
policy considerations in addition to looking for specific congressional sup-
port for the implied right of action. Congressional intent with respect to
implied remedies is necessarily elusive because of the anomolous nature
of implied remedies. On the one hand, since implied remedies are clearly
judge-made, there cannot be any congressional intent to create an im-
plied remedy. On the other hand, congressional intent with respect to im-
plied remedies is indirectly relevant to avoid undue judicial policy-mak-
ing17 2 and because Congress may have omitted an express remedy only
because it assumed the existence of an implied remedy.173 The search for
indirect congressional support of an implied remedy will often force the
court to peer between the lines of legislative history. Thus, in Liberty
National, both the majority and the dissent are able to make convincing
cases with respect to whether there was any specific indication of congres-
sional support for an issuer remedy under sections 13(d) and 14(d) and
(e). In a situation like this, it may be necessary to attempt to discern
what course of action would best effectuate the general congressional pol-
icy underlying the statute.1 7 4

The policy question in this case is essentially whether investors are bet-

170. See Gearhart Indus., Inc. v. Smith Int'l, Inc., 741 F.2d 707 (5th Cir. 1984); Indiana
Nat'l Corp. v. Rich, 712 F.2d 1180 (7th Cir. 1983); Dan River, Inc. v. Unitex Ltd., 624 F.2d
1216 (4th Cir. 1980), cert. denied, 449 U.S. 1101 (1981); Chromalloy Am. Corp. v. Sun
Chem. Co., 611 F.2d 240 (8th Cir. 1979); General Aircraft Corp. v. Lampert, 556 F.2d 90 (1st
Cir. 1977); GAF Corp. v. Milstein, 453 F.2d 709 (2d Cir. 1971), cert. denied, 406 U.S. 910
(1972).

171. See Merrill, Lynch, Pierce, Fenner & Smith v. Curran, 456 U.S. 353 (1982); Tran-
samerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11 (1979); Touche Ross & Co. v. Red-
dington, 442 U.S. 560 (1979).

172. See Cannon v. University of Chicago, 441 U.S. 677, 742-49 (1979) (Powell, J.,
dissenting).

173. See Leist v. Simplot, 638 F.2d 283, 313 (2d Cir. 1980), quoted in Curran, 456 U.S.
at 394 and in Judge Vance's dissenting opinion in Liberty Nat'l, 734 F.2d at 575.

174. There is, in fact, an indication that the Supreme Court may be returning to some
extent to a statutory policy analysis in Herman & MacLean v. Huddleston, 459 U.S. 375
(1983), in which the Court noted that permitting a l0b-5 action for conduct that was action-
able under the 1933 Act "furthers [the statute's] broad remedial purposes." Id. at 386. See
Johnson, Predators Rights: Multiple Remedies for Wall Street Sharks Under the Securi-
ties Laws and RICO, 10 J. CoRP. L. 3, 18 (1984).
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ter protected by giving the issuer the power to monitor the disclosures of
tender offerors, or whether giving issuers this power would unduly ham-
per the market for corporate control. The majority's support of the latter
argument evidences the effect of the law and economics movement on
corporate law. M However strong this argument may be from the stand-
point of general economic analysis, it may not accord with the disclosure
policy of the Williams Act. On the other hand, the Supreme Court re-
cently showed in Edgar v. Mite Corp.17 that it believed the disclosure
policy of the Williams Act should be tempered by a balancing of the
scales between incumbent management and takeover bidders.1

7

There is some question concerning how far the rule in Liberty National
goes. While the majority characterized the issue as one of determining the
existence of an implied right of action rather than as one of 'standing,'1 7 8

it is clear that, whatever label is applied, the precise question is whether
the issuer can bring the implied right of action under the various provi-

-sions considered by the court. A different conclusion might follow if the
plaintiff were a target shareholder rather than the issuer, particularly
under the first 'especial benefit' and third 'legislative policy' prongs of the
Cort test. It may also be significant that the plaintiff sought divestiture of
stock. A subsequent Eleventh Circuit panel might permit the issuer to
seek correction of a 13D filing, as distinguished from the extreme relief
sought by Liberty National."'7

Aside from the interpretation of the opinion, there is the question
whether the Supreme Court will side, with the majority in Liberty Na-
tional, or with the dissent and the other circuits. Although the dissent
seems to accord more with the Supreme Court's recent approach of look-
ing for specific legislative intent,180 the Court may look to underlying pol-
icy considerations where the legislative intent is as unclear as it is in this
case. Moreover, as is stated above, s'8 the majority's decision seems closer
than the dissent to the Supreme Court's recent expression of policy in
Edgar concerning management defensive moves.

Finally, apart from the specific implied remedy problem, Liberty Na-

175. See the economics literature cited by the majority in support of its argument, 734
F.2d at 568 n.46.

176. 457 U.S. 624 (1982).
177. Id. at 635-37.
178. See 734 F.2d at 553 n.19.
179. The question of relief was the sole issue in Rondeau v. Mosinee Paper Corp., 422

U.S. 49 (1975). See also Gearhart Indus., Inc. v. Smith Int'l, Inc., 741 F.2d 707 (5th Cir.
1984) in which the court held that the issuer had standing to sue but that an injunction was
"overkill" with respect to a corrected 13(d) filing. Id. at 714-15. The majority in Liberty
National made the same point. 734 F.2d at 565.

180. See supra note 171 and text accompanying note 171.
181. See supra text accompanying notes 144-61.

19851 1341



MERCER LAW REVIEW

tional is interesting as a possible indication of the Eleventh Circuit's ap-
proach to management defensive moves. The tide may be turning, at least
in this Circuit, away from cases like Panter v. Marshall Field & Co.'82

V. RULE 1OB-5 STATUTE OF LIMITATIONS

There is no statute of limitations specifically applicable to the implied
civil remedy under SEC rule 10b-5. The courts have applied either the
local blue sky limitations period or the local fraud period. 183 The Fifth
Circuit applied neither across the board approach, but rather selected the
appropriate statute of limitations in each case on the basis of the general
purpose of the local blue sky and fraud remedies, as well as the specific
elements of each cause of action.1 This approach was continued in the
Eleventh Circuit in Diamond v. Lamotte.185

Diamond was a suit based on fraudulent misrepresentations concerning
promissory notes purchased by plaintiff. Applying the Fifth Circuit ap-
proach, the court first held that there was no meaningful substantive dis-
tinction with regard to scienter, reliance, and relief available between the
cause of action under 10b-5, Georgia law, the forum state's blue sky law,
and the common law of fraud.' The court concluded that the blue sky
period should be applied because it is more "closely attuned in language,
coverage, and purposes to the federal claim."' 17

182. 646 F.2d 271 (7th Cir.), cert. denied, 454 U.S. 1092 (1981). In Panter, the court
denied relief sought under a number of federal and state law theories on behalf of a frus-
trated target shareholder against management that had successfully prevented a tender offer
through several defensive moves. 646 F.2d at 299.

183. For a recent discussion of the approaches in the various circuits, see Note, Statutes
of Limitation for 10b-5, 39 WASH. & LzE L. REv. 1021 (1982).

184. See Diamond v. Lamotte, 709 F.2d 1419, 1421-22 (11th Cir. 1983); White v. Sand-
ers, 650 F.2d 627 (5th Cir. July 13, 1981); Ribstein, supra note 84, at 1493-94.

185. 709 F.2d 1419 (11th Cir. 1983).
186. Id. at 1422.23.
187. Id. at 1424.
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