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This Article discusses cases decided by the United States Court of Ap-
peals for the Eleventh Circuit in late 1983 and 1984 involving the Bank-
ruptcy Reform Act of 19781 (the Bankruptcy Code) and related laws. The
court continues to take a thoughtful approach to disputes in the bank-
ruptcy context with a keen eye toward the policies underlying the statu-
tory scheme.

Chapter X1112 of the old Bankruptcy Act3 dealt with "wage-earners'
plans." The debtor had to be a "wage-earner," which was defined as an
"individual whose principal income is derived from wages, salary or com-
missions.' By contrast, an "individual with regular income" may be a
debtor under Chapter 13 of the Bankruptcy Code.* The decision in Bibb
County Department of Family & Children Services v. Hope (In re Ham-
monds)6 turned on whether a recipient of Aid to Families With Depen-
dent Children (AFDC) checks with no other income may be a debtor
under Chapter 13. The lower courts had held that such a recipient would
qualify as having a "regular income."'7 Appellant contended that the
bankruptcy judge's order requiring the AFDC checks to be paid over to
the Chapter 13 trustee would defeat the purpose of the AFDC program
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1. 11 U.S.C. §§ 101-151,326 (1982).
2. Id. 9§ 1001-1086 (1976).
3. Id. §§ 1-1255 (current version at id. §§ 101-151326 (1982)).
4. Id. § 1006(8) (1976).
5. Id. § 109(e) (1982).
6. 729 F.2d 1391 (11th Cir. 1984).
7.- See United States v. Devall, 704 F.2d 1513 (11th Cir. 1983); In re Shebel, 22 Bankr. 9

(Bankr. D. Vt. 1982).
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and urged that the recipient not be permitted to use AFDC checks to
fund a Chapter 13 plan.'

The Eleventh Circuit, upholding the conclusion of the lower courts, ob-
served that section 522 of the Bankruptcy Code," which lists property
that a debtor may exempt from his estate, includes the right to receive
local public assistance benefits and support payments."' The court also
pointed to legislative history supporting the conclusion that welfare pay-
ments might be used to fund a Chapter 13 plan." Finally, noting that
Chapter 13 is strictly voluntary, the court rejected appellant's argument
that use of AFDC funds in a Chapter 13 proceeding would not be in the
best interest of a dependent child.12 Relying upon its decision in United
States v. Devall,13 in which it upheld the use of social security benefits to
fund a Chapter 13 plan, the court said that the issue of the feasibility of
the plan and the avoidance of undue hardship are matters left to the su-
pervision of the bankruptcy judge.14

The Eleventh Circuit discussed in considerable detail the policies un-
derlying the preference provisions of the Bankruptcy Code in Deel Rent-
A-Car, Inc. v. Levine.15 Deel Rent-A-Car, Inc. had obtained a state court
judgment against the debtor under a guarantee of corporate debt and had
executed a lien that attached to a condominium owned by the debtor.
Shortly thereafter, the debtor married, causing the property to have
homestead status, and within ninety days of the attachment of the lien,
the debtor filed bankruptcy." Under these facts, the court of appeals was
asked to decide whether the debtor might avoid that transfer and, if so,
whether the judgment creditor had received a preferential transfer.'7

The judgment creditor argued that the debtor had no standing to avoid
the preference and that there was no diminution of the estate and, there-
fore, no preference." The court, in dealing with the first contention, de-
termined that a literal reading of section 522(h) supported the debtor's
position.1" Section 522(h) provides in part: "The debtor may avoid a
transfer of property of the debtor .. to the extent that the debtor could

8. 729 F.2d at 1392.
9. 11 U.S.C. § 522 (1982).

10. 729 F.2d at 1393.
11. Id. (citing HR RzP. No. 95-595, 95th Cong., 1st Sess. 313, reprinted in 1978 US.

CODE CONG. & AD. NEws 5787, 5963, 6269).
12. 729 F.2d at 1395.
13. 704 F.2d 1513 (11th Cir. 1983).
14. Id. at 1517.
15. 721 F.2d 750 (11th Cir. 1983).
16. Id. at 751.
17. Id. at 752.
18. Id. at 753.
19. Id. at 754.
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have exempted such property under subsection (g)(1) of this section if the
trustee had avoided such transfer .... ,,20 The judgment creditor based
its objection to standing on the fact that the debtor could not have ex-
empted the property under state law. The court of appeals noted, how-
ever, that the federal statute makes no reference to the debtor's power to
avoid a lien under state law but, instead, anchors the debtor's position on
the power of a trustee to avoid the transfer.2 '

The court found additional support for the debtor's position in its
reading of the preference statute's underlying policy, which is to avoid a
race to the courthouse by creditors during the ninety-day period preced-
ing a bankruptcy filing. A ruling in favor of the judgment creditor would
have encouraged other creditors to seek attachment of liens to nonexempt
property in contravention of the underlying policy. 2

The second argument of the judgment creditor was that its lien did not
diminish the debtor's estate because no other creditor would derive any
benefit from the avoidance of the lien; therefore, it reasoned, there was no
preference. 23 The Eleventh Circuit, in rejecting this argument, discussed
the new policy in the Bankruptcy Code to leave debtors with sufficient
property to give them a "fresh start."2' The court described section
522(h) as "an integral cog in the new fresh start mechanism embodied in
the Code."'

2" Under the old Act,2' the preference provision was intended
to benefit creditors only. The Bankruptcy Code, however, now provides
protection for the debtor against "the ravenous maw of creditors during
the preference period. '2 7

The facts in Goger v. Cudahy Foods Co. (In re Standard Food Ser-
vices, Inc.)29 also involved a preference claim. The issue was whether
there was a "contemporaneous exchange for new value" within the mean-
ing of section 547(c)(1) 29 when the debtor substituted a cashier's check
for a dishonored check.3 0 The bank had dishonored the first check given
in payment for goods six days after the delivery of the goods. Only four
days had elapsed from the date of dishonor to the date on which the
cashier's check was tendered and accepted.3 1 All elements of a preference

20. 11 U.S.C. § 522(h) (1982).
21. 721 F.2d at 754.
22. Id. at 754-55.
23. Id. at 753.
24. Id. at 757.
25. Id.
26. 11 U.S.C. § 96 (1976).
27. 721 F.2d at 758.
28. 723 F.2d 820 (11th Cir. 1984).
29. 11 U.S.C. § 547(c)(1) (1982).
30. 723 F.2d at 821.
31. Id.
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had been established, and the only defense available to the creditor on
appeal was under section 547(c)(1). This section provides that a prefer-
ence may not be avoided "to the extent that such a transfer was-(A)
intended by the debtor and the creditor to or for whose benefit such
transfer was made to be a contemporaneous exchange for new value
given to the debtor; and (B) in fact a substantially contemporaneous
exchange."'

1

The creditor urged the court to ignore legislative history and examine
the substance of the transaction, which the creditor described as payment
for goods worth the amount of the payment within a brief time span.33

The court said that although payment by check represents a credit trans-
action, the legislative history makes it clear that a check is deemed to be
equivalent to cash only if the check clears. When the check bounced, the
transaction became one for credit and the substitution of a cashier's
check was payment for a pre-existing debt and was preferential." Unhap-
pily for the creditor, it had a potential defense under section 547(c)(2),"3
which prevents the avoidance of transfers made "in the ordinary course of
business or financial affairs" within forty-five days after the debt is in-
curred." Not only had the secured party failed to raise the issue below,
but it also had failed to establish one of the elements of proof: that the
transfer had been made in the ordinary course of business.' 7

The issue in Askin Marine Co. v. Conner (In re Conner)" was whether
the ninety-day preference period had elapsed. Appellant had garnished
the wages of the debtor, and the garnishee had paid the garnished funds
into a Georgia state court more than ninety days prior to the filing of the
petition. The state court had dispersed the funds to the judgment credi-
tor within thirty days of the filing of the petition. In response to the
debtor's attempt to avoid the transfer as a preference, the lower court
held that the transfer occurred at the time that the state court paid over
the garnished funds to the judgment creditor and concluded that the gar-
nished funds were the debtor's property.3 On appeal, the Eleventh Cir-
cuit examined the definition of the term "transfer" in section 101(41)40

and concluded that the definition includes garnishment liens.41 Further-
more, a transfer under section 547 is made when it is "perfected," which

32. 11 U.S.C. § 547(c)(1) (1982).
33. 723 F.2d at 821-22.
34. Id.
35. 11 U.S.C. § 547(c)(2) (1982).
36. Id.
37. 723 F.2d at 822 n.2.
38. 733 F.2d 1560 (11th Cir. 1984).
39. Id. at 1561-62.
40. 11 U.S.C. § 101(41) (1982).
41. 733 F.2d at 1562.

1142 [Vol. 36



BANKRUPTCY

occurs "when a creditor on a simple contract cannot acquire a judicial
lien that is superior to the interest of the transferee." 4 The court looked
to Georgia law and found that a lien attaches to garnished funds upon
service of the summons of garnishment and that a contract creditor can-
not obtain a superior judicial lien thereafter. Consequently, the court re-
versed and held that since the transfer was made over ninety days prior
to the filing of the proceeding, the creditor had not received a voidable
preference.4

In Gower v. Ford Motor Credit Co. (In re Davis),"4 the secured party
perfected a security interest in equipment twenty days after the grant of
the security interest in a retail installment sales contract. Within ninety
days thereafter, the debtor filed for bankruptcy. It was undisputed that
the transfer was technically a preference. 45 The question was "whether 11
U.S.C. § 547(c)(1) protects a lien securing an enabling loan from avoid-
ance as a preference where the lien was perfected beyond the ten day
grace period allowed by § 547(c)(3). '  The court noted that section
547(c)(3) "protects a security interest taken to enable the debtor to
purchase the secured property if the interest is perfected within the pre-
scribed ten day grace period." 4 Though the security interest in question
clearly was not saved by that provision because of the lapse of twenty
days, the secured party contended that its interest was protected under
section 547(c)(1). 4 8 In other words, could there be a 'contemporaneous ex-
change' that occurred more than ten days after the grant of a security
interest with respect to an enabling loan? The Eleventh Circuit held that
section 547(c)(1) may not be used to protect security interests acquired
with respect to enabling loans.49 The court, referring to the legislative his-
tory, stated that section 547(c)(1) was meant to deal with transactions
that might otherwise be viewed as credit transactions.50 Under section
547(c)(1), for example, a transfer by a check presented for payment
within thirty days would be considered "substantially contemporane-
ous. '" The legislative history was equally clear that section 547(c)(3) was
intended to deal with credit transactions involving enabling loans. By
specifically referring to enabling loans, Congress intended to exclude the

42. 11 U.S.C. § 547(e)(1)(B) (1982).
43. 733 F.2d at 1562.
44. 734 F.2d 604 (11th Cir. 1984).
45. Id. at 605.
46. Id.
47. Id.
48. Id.
49. Id. at 606.
50. Id. at 606-07 (referring to H.R REP. No. 595, 95th Cong., 2d Sees. 373, reprinted in

1978 U.S. CODE CONG. & AD. NEWS 5787, 6329).
51. See 11 U.S.C. § 547(c)(1)(1982).
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applicability of any other exception. The court stated that its conclusion
was "consistent with the policies underlying the statute. The establish-
ment of a ten day grace period was an effort to create a national uniform
perfection period for enabling loans. Congress shortened the period from
twenty-one days under the Bankruptcy Act to ten days under the current
law."'

The facts in Jones v. National City Bank of Rome (In re Greenbrook
Carpet Co.)53 present an interesting backdrop to interpretation of the
fraudulent transfer provisions of the Bankruptcy Code. In Jones, the
shareholders of the debtor corporation had attempted individually to bor-
row money to purchase stock in Lewis Carpet Mills, Inc. After refusing to
make individual loans because of inadequate collateral, the bank loaned
the debtor $350,000 secured by its inventory; the debtor in turn loaned
the funds to the shareholders to purchase the Lewis stock. The loan to
the shareholders was secured by the stock, but their note to the debtor
was exculpated.'

The bankruptcy judge found that although the bank was aware that
the proceeds would be used to purchase the stock, it was unaware that
the shareholders would not personally be liable on the note. Within a
year, the debtor was put into bankruptcy. The trustee sued the bank to
void its interest in the inventory on the theory that taken as a whole, the
transfers were a direct loan to the shareholders for which the debtor had
received in return only the stock in Lewis, which turned out to be worth-
less.55 The bankruptcy court founds that the transfers between the
debtor and the bank were supported by fair consideration as required by
section 548(a)(2)(A). 57 The court of appeals, in concluding that the bank-
ruptcy judge's factual findings were not clearly erroneous, stated:

The bank could properly loan Greenbrook funds knowing Greenbrook
would use the funds for a speculative venture. The issue under section
(a)(2) is whether the bank received more consideration than it was due; if
the transaction between Greenbrook and the [shareholders] constituted a
fraudulent transfer, the trustee may sue the [shareholders]."

In Chrysler Credit Corp. v. Ruggiere (In re George Ruggiere Chrysler-
Plymouth, Inc.),9 the Eleventh Circuit considered the requirements for

52. 734 F.2d at 607.
53. 722 F.2d 659 (11th Cir. 1984).
54. Id. at 660.
55. Id.
56. Id.
57. 11 U.S.C. § 548(a)(2)(A) (1982).
58. 722 F.2d at 661.
59. 727 F.2d 1017 (11th Cir. 1984).
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providing adequate protection to a secured creditor in a Chapter 11 pro-
ceeding. The debt to the creditor was secured by the accounts receivable,
inventory, and equipment of the debtor. The bankruptcy court entered
an order on motion of the debtor to permit the debtor to use cash collat-
eral obtained in the sale of vehicles."1 In its motion, the debtor had indi-
cated that it would give adequate protection to the secured party by mak-
ing interest payments, granting a post-petition security interest in newly-
acquired inventory, and remitting the wholesale value of vehicles sold."

On appeal, the Eleventh Circuit held that "[iln determining whether a
creditor's secured interests are so protected, there must be an individual
determination of the value of that interest and whether a proposed use of
cash collateral threatens that value.""6 In Ruggiere, the amount of the
secured creditor's claim exceeded the value of the collateral. Thus, there
was no 'equity cushion.' The court of appeals, in finding that the holdings
of the court below were not clearly erroneous, stated that the value of
collateral for purposes of adequate protection is that which a creditor
would receive through its customary or commercially reasonable means of
disposition, which in this case was the wholesale value.6

3 Allowing the
dealership to use only gross profits and requiring it to remit the wholesale
value to the secured creditor, therefore, did not impair that creditor's se-
curity interest."

In Sewanee Land, Coal & Cattle, Inc. v. Lamb (In re Sewanee Land,
Coal & Cattle, Inc.)," the debtor appealed an order lifting the stay under
section 362(d) for failure to provide adequate protection. Although the
bankruptcy court had stayed the order pending an appeal to the district
court, the district court refused to continue the stay after affirming the
bankruptcy court's decision. The court of appeals also refused to grant a
stay. In the absence of a stay, the property was sold to creditors at fore-
closure during the pendency of the appeal.6" On appeal to the Eleventh
Circuit, the debtor contended that the bankruptcy court erroneously
lifted the stay and requested that the sale be rescinded.6 The basis for
the debtor's contention was the fact that the foreclosure sale occurred
after the new Bankruptcy Rules became effective. The court of appeals,
however, noted that under the new Bankruptcy Rules, there is no

60. Id. at 1018.
61. Id.
62. Id. at 1019.
63. Id. at 1020.
64. Id.
65. 735 F.2d 1294 (11th Cir. 1984).
66. Id. at 1294-95.
67. Id. at 1295.
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equivalent to rule 805 of the old Rules of Bankruptcy Procedure." Under
rule 805, the sale of property to a good faith purchaser pursuant to an
order approving the sale was unaffected by a subsequent reversal, even
though the purchaser knew of the pendency of an appeal." Despite the
failure of the new Rules and Code to include an equivalent to former rule
805, the fact that former rule 805 was based on existing case law per-
suaded the court of appeals that it was powerless to grant relief even
though the purchasers were parties to the appeal.70

In All American of Ashburn, Inc. v. Fox (In re Fox),"7 the court consid-
ered whether a bankruptcy judge may award attorneys' fees to a debtor
who successfully defends an attack on the dischargeability of a particular
claim. In Fox, the creditor sought to have a debt of approximately
$20,000 declared nondischargeable pursuant to section 523(a)(2)(A) of the
Bankruptcy Code"7 on the ground that the debtor had obtained property
of the creditor under false pretenses concerning his financial condition.
The bankruptcy judge concluded that the creditor had failed to meet its
burden of proof and awarded $500 in attorneys' fees to the debtor's coun-
sel." The Eleventh Circuit reversed, holding that section 523(d)7' permits
a bankruptcy judge to award attorneys' fees to a debtor who successfully
defends a dischargeability complaint only with respect to consumer
debt.7 In Fox, the debt clearly could not be classified as consumer debt.
The bankruptcy judge had relied on section 105," which confers broad
equitable powers upon the bankruptcy court. The court of appeals re-
jected that interpretation of section 105 and held that in the absence of
statutory authority, attorneys' fees may not be awarded except in special
circumstances not present here.77

The decision in Roy v. Edgar (In re Edgar) 8 involved the interpreta-
tion of section 70(a) of the old Bankruptcy Act. 9 In Roy, the bankrupt
had received, within six months of the filing of his petition, a distribution
from a spendthrift trust created in the will of his grandfather. The bank-
rupt had received distributions from the trust since 1957 and would con-
tinue to receive distributions until the termination of the trust or his

68. FM. 1L BAwiU P. 805 (1982).
69. 735 F.2d at 1295.
70. Id. at 1296.
71. 725 F.2d 661 (11th Cir. 1984).
72. 11 U.S.C. § 523(a)(2)(A) (1982).
73. 725 F.2d at 662.
74. 11 U.S.C. § 523(d) (1982).
75. 725 F.2d at 662-63.
76. 11 U.s.c. § 105 (1982).
77. 725 F.2d at 662-63.
78. 728 F.2d 1371 (11th Cir. 1984).
79. 11 U.S.C. § 110(a) (1976) (repealed 1978).
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death."0 Section 70(a) vests in the trustee any property that the bankrupt
could have transferred by any means and property which "vests in the
bankrupt within six months after bankruptcy by bequest, devise or inher-
itance. . . as of the date when it vested in the bankrupt."'" Because an
interest in a spendthrift trust is not transferable, that interest cannot be
included in a bankruptcy estate under the old Bankruptcy Act. The trus-
tee, however, contended that the payment to the bankrupt should be in-
cluded because it vested when the bankrupt had a possessory interest in
the distribution. s2 The Eleventh Circuit, however, agreed with the conten-
tion of the bankrupt that his interest in the property distributed to him
had vested long before the six-month period following the filing of the
petition. Relying on the decision in Thornton v. Scarborough,83 the court
considered the word "vests" to mean "acquired by."" Contrasting this
case with the Thornton case, the court said that in Thornton the "inter-
est vested within the six-month period, but was not transferable and so
not 'property' within the meaning of the statute. In this case, the interest
vested years before the bankrupt filed his petition in bankruptcy. The
vested interest merely became transferable within the six-month
period." 8'

Judge Anderson dissented from the majority opinion.8s He stated that
the common understanding of the word "acquire," which the majority
used as a synonym for the word "vest," should result in a holding that the
bankrupt "acquired" the property upon its distribution following the fil-
ing of the petition.'7

Under section 541 of the Bankruptcy Code, 8 property of the estate
would not include either the corpus of, or the rights to, future distribu-
tions under a spendthrift trust. But, query whether under the Bank-
ruptcy Code the majority in Roy would have reached a different result in
regard to the distribution of earnings from such a trust within the six-
month period following the filing of the petition. Section 541(a)(5) refers
to an interest in property the debtor "acquires" or becomes "entitled to
acquire," but it does not further define the word "acquire." 8' Under the
rationale of the Roy case, the interest of the debtor was "acquired" when
the spendthrift trust came into effect upon the death of the bankrupt's

80. 728 F.2d at 1372.
81. 11 U.S.C. § 110(a) (1976) (repealed 1978).
82. 728 F.2d at 1373.
83. 348 F.2d 17 (5th Cir.), modified, 349 F.2d 1023 (5th Cir. 1965).
84. 728 F.2d at 1374.
85. Id. (footnote omitted).
86. Id. (Anderson, J., dissenting).
87. Id.
88. 11 U.S.C. 5 541 (1982).
89. Id. § 541(a)(5).
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father.'0 It is possible that this case might have been decided differently
under the Bankruptcy Code.

In Providers Benefit Life Insurance Co. v. Tidewater Group, Inc. (In
re Tidewater Group, Inc.)," the court of appeals held that an order dis-
approving of a tentative settlement is interlocutory and therefore not ap-
pealable under 28 U.S.C. § 1293(b).2 The court further determined that
it lacked jurisdiction to review the order under the collateral exception
rule enunciated in Cohen v. Beneficial Industrial Loan Corp."

Finality was also the issue in Smith 6. First National Bank of Albany
(In re Smith)." The Chapter 13 debtor sought to appeal an order deny-
ing his motion for summary judgment in an action in which he sought to
have a judgment lien against his residence disallowed for failure to file a
timely claim. The appellee, which had been added as a creditor by
amendment, also had filed a motion for summary judgment, but the
bankruptcy court had not ruled on that motion." The court of appeals
dismissed the case for lack of jurisdiction on the ground that the denial of
the motion merely maintained a status quo and was not conclusive of the
issues presented in the case."

In Peoples Bank & Trust Co. v. Coleman,97 the debtor had secured an
obligation to the appellee bank with a mortgage on her residence in 1976,
and the loan documents provided that the residence would secure any
future loans. In 1979, the debtor borrowed funds from the bank and se-
cured that loan with two automobiles. The note involved in the transac-
tion included a statement to the effect that the note was secured only by
the automobile. A blank space on the note that might have been checked
to indicate that the note was secured by real estate was not checked.'3

The bankruptcy court found that the parties intended in 1977 to have all
future debts secured -by the residence." Its judgment in favor of the bank
was affirmed by the district court.1"0 On appeal, the Eleventh Circuit re-
versed, holding that the later agreement was a modification of the earlier
agreement because the disclosure statement submitted to the borrowers
stated that the loan was not secured by real estate. 0 1

90. 728 F.2d at 1374.
91. 734 F.2d 794 (11th Cir. 1984).
92. 28 U.S.C. § 1293(b) (1982). See 734 F.2d at 797.
93. 337 U.S. 541 (1949). See 734 F.2d at 797.
94. 735 F.2d 459 (11th Cir. 1984).
95. Id. at 460.
96. Id. at 461.
97. 736 F.2d 643 (11th Cir. 1984).
98. Id. at 644-45.
99. Id. at 645.

100. Id. at 644.
101. Id. at 646.
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