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INTRODUCTION

A large number of cases involving principles of criminal law were
decided during the survey period. The majority of these cases entailed
a reiteration of old rules and principles, or, in many instances, are
omitted because the brevity of the opinion does not lend itself to suffi-
cient analysis to determine the true value of the particular case.

Wherever possible, the cases have been divided up and placed in
loosely defined categories. One note of caution should be issued the
reader and that is that this article does not provide an in-depth treat-
ment of any of the cases, but rather the cases have been selected strictly
to illustrate what has significantly transpired in that case with regard
to certain principles of criminal law.

CONSTITUTIONAL AND RELATED DECISIONS

The area of criminal law provides a fertile field for constitutional
considerations. This has become even more a truism since the "expan-
sion" of the constitutional rights guaranteed an individual by the War-
ren Court. A number of cases which were decided on a constitutional
basis by the Georgia appellate courts during this survey period are of
special significance.

The motion picture, "I Am Curious Yellow", has been a source of
litigation ever since its arrival on the American scene. The issue which
has revolved around the film is whether or not it is obscene. In United
States v. A Motion Picture Film Entitled "I Am Curious Yellow",' the
court, overturning a lower court decision, held the film not to be ob-
scene. In Evans Theatre Corp. v. Slaton,2 the film made its legal debut
before the highest court of Georgia and in the face of the decision
rendered by the federal court, the Supreme Court of Georgia declared
the film to be obscene, upholding a lower court decision.

In reaching its decision in Evans, the court relied on Ga. Code
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Ann. § 26-2101 for the definition of "obscene." 3 This particular code
section essentially embodies the three elements of the test used to deter-
mine obscenity in United States v. A Motion Picture Film Entitled "I
Am Curious Yellow".' The Georgia court found summarily, after view-
ing the film, that its predominant appeal was to prurient interest in
nudity and sex, and that it went beyond the customary limits of candor
in representing matters of sex in this country. In the federal case it was
specifically held that the film was not utterly without redeeming social
value.5 The Georgia court, on the other hand, reached the opposite
conclusion. As the basis for its decision, the court, in its opinion,
equated the depictions of a motion picture with actual acts performed
in public, and determined that because Georgia makes penal6 those acts
performed in public which were depicted in the film, the acts in the film
were impermissible. Such penal offenses are grounded on the fact that
such acts represent impermissible conduct. Therefore, a cinema depic-
tion of such acts is likewise impermissible conduct offensive to the
general public.

The essence of this argument was made by the government in the
federal case and specifically rejected, the court declaring that such a
comparison was "far fetched." 7 In so declaring, the court presents an
argument which reflects the weakness in attempting to make a compari-
son between cinematic depictions and live acts:

In the motion picture the material is a part of an artistic whole and is
united with and related to the story and the characters which are
presented. This is vastly different from a sudden unrelated episode
taking place in public. The exhibition in a motion picture of an isolated
instance of sexual intercourse or of irrelevant nudity, which would
indeed be equivalent to public display, could be halted under the
established standards, just as could similar material if it appeared in
print."

Another aspect of this case which is worthy of comment is the fact
that it was brought in the form of an injunction and not as a criminal
prosecution. Under Georgia law, equity is not supposed to take any part
in the administration of the criminal law.' This case, however, is just

3. Id. at 378, 180 S.E.2d at 714.
4. 404 F.2d at 199.
5. 404 F.2d at 200.
6. GA. CODE ANN. § 26-2011 (Rev. 1972).
7. 404 F.2d at 199.
8. Id.
9. GA. CODE ANN. § 55-102 (Rev. 1961).
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another example of the repudiation of this statutory limitation on eq-
uity. 1

From the field of obscenity we now turn to consider some other cases
presenting constitutional questions relating to freedom of expression.

Inman v. State" might be described as a barber's nightmare. It seems
that the defendant in this case was convicted and sentenced for the
offense of possessing marijuana. Initially, the trial judge sentenced the
defendant to two years on probation subject to the payment of a $500
fine and his "obtaining and maintaining a short haircut during the entire
period of probation."' 2 The defendant paid his fine and had his lawyer
petition the court for modification of the sentencing concerning the
haircuit.

The trial judge, however, refused to have a hearing and instead re-
sentenced the defendant to one year in the penitentiary.

On appeal, the resentencing procedure was declared invalid as it was
deemed that the defendant had already entered upon the execution of
the original sentence. Additionally, the court held that conditions of
probation imposed by a court must be reasonably related to the proba-
tioner's rehabilitation to a law-abiding life and not unduly restrictive of
his liberty or personal self-expression, and requiring a short haircut does
not meet this test.13

Improper identification procedures, after numerous decisions setting
forth specific guidelines, continue to be a thorn in the side of prosecu-
tors. Baier v. State" is a case in point.

In Baier, the defendant was taken into custody as a suspect for a rape
offense. While being held, however, he also became a suspect for a
burglary incident. The victim of the burglary had confronted the burglar
for a brief period before he fled the scene. In order to identify the
accused as the burglar, an investigator showed the victim three black
and white pictures, two of which were of the defendant. Later, at the
jail, the defendant was paraded before the victim and seated by the
investigator in the case. At neither time was an attorney for the defen-
dant present and the victim identified the defendant as the burglar.
Later, in court, the victim made another identification. The trial court

10. See generally 15 ENCY. GA. L. Injunctions § 13 (1969).
II. 124 Ga. App. 190, 183 S.E.2d 413 (1971).
12. Id. at 191, 183 S.E.2d at 413.
13. For a similar result, see Dunahoo v. State, 124 Ga. App. 471, 184 S.E.2d 359 (1971); see

also Karr v. Schmidt, 40 U.S.L.W. 2742 (5th Cir. 1972), where it was held that a student, in the
face of school board disapproval, does not have a fundamental constitutional right to wear long
hair.

14. 124 Ga. App. 334, 183 S.E.2d 622 (1971).
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overruled the defendant's motion to suppress the identification testi-
mony.

The court of appeals held that it was error not to suppress the identifi-
cation testimony. In reaching this decision the court relied on the Wade,
Gilbert and Stovall trilogy as well as one other United States Supreme
Court decision and determined that the suggestive identification proce-
dures, absent the presence of defense counsel, involving the photo-
graphs, and the suggestive confrontation at the jail, were so inextricably
related to the identification process as to make it impossible to deter-
mine whether the courtroom identification was tainted or not.

Since the decision in Baier, the Supreme Court of the United States
has clarified the line-up decisions as far as pre-indictment confrontation
situations are concerned. 6 The decision in Baler would seem valid even
considering the recent Supreme Court decision because of the suggestive
pprocedures involved.

As a point of interest, the case of Hill v. Bartlett7 is mentioned. In
this case the decisive question on appeal was whether "the recorder is
required to appoint counsel to represent, in the Recorder's Court of the
City of Albany, an indigent defendant who is charged with violating the
laws and ordinances of the City of Albany."'" The court held the recor-
der was not so required.

The ruling in this case is at least questionable in view of the recent
United States Supreme Court decision of Argersinger v. Hamlin,"
where it was held that indigent defendants are entitled to counsel regard-
less of the offense if they are to be deprived of their liberty. Ironically,
in Hill, it was not an accused that was complaining but rather an attor-
nney that had been appointed by the recorder.

In Merneigh v. State,20 the defendant's conviction was affirmed but
the grounds for affirmation were predicated on some rather shaky prin-
ciples of law. During the course of the trial, the wife of the defendant
was required to take the stand and invoke her privilege of not testifying
against her husband even though the prosecutor and court were aware
of what she would do once on the stand, i.e., that she would invoke her
privilege. This practice reaches constitutional proportions"' and the

15. Simmons v. United States, 390 U.S. 377 (1968); Stovall v. Denno, 388 U.S. 293 (1967);
Gilbert v. California, 388 U.S. 263 (1967); United States v. Wade, 388 U.S. 218 (1967).

16. Kirby v. Illinois, - U.S. -. , 92 S. Ct. 1877 (1972).
17. 227 Ga. 385, 181 S.E.2d 57 (1971).
18. Id. at 386, 181 S.E.2d at 58.
19. - U.S. __, 92 S. Ct. 2006 (1972).

20. 123 Ga. App. 485, 181 S.E.2d 498 (1971).
21. See San Fratello v. United States, 340 F.2d 560 (5th Cir. 1965).
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problems which arise when such a practice is allowed are vividly ad-
dressed in the dissenting opinion of Judge Evans."2 The court held this
practice not to be error.

The case of Merneigh is important from another aspect. It serves as
a reminder that Georgia continues to adhere to its ancient and constitu-
tionally questionable doctrine of alibi. In Smith v. Smith, 3 the United
States Court of Appeals for the Fifth Circuit examined the Georgia law
on alibi in an exhaustive analysis. In that particular case the court
concluded:

With all due deference to the State of Georgia and the charge used
there since 1889, we cannot give constitutional sanction to a doctrine,
no matter how ancient, which serves no useful function whatsoever and
which creates the clear probability that a defendant may be deprived
of one of our most cherished rights. 4

From the opinion in Merneigh, it is obvious that the Court of Appeals
of Georgia is also not happy with the doctrine as it presently exists.
Particularly appropriate are the comments made by Judge Hall in his
specially concurring opinion:

[I]f the Georgia appellate courts lack either the will or the authority
to correct what Judge Powell called a "plain, palpable incongruity,"
the whole process of criminal justice in Georgia is exposed to ridicule.
Convictions in alibi cases will continue to be mere acts of futility since
the defendants will seek and obtain release by the United States Dis-
trict Court. Apparently the only practical solution to the problem lies
with the good common sense of our trial judges who can avoid this
disastrous charge and thereby preserve what would otherwise be a final
judgment in a criminal case.25

The case of Smith v. Smith is presently on appeal to the Supreme
Court of the United States and, thus, the problem of alibi which has so
long plagued the courts of Georgia will, hopefully, be resolved one way
or another.

In order to prevail on an assertion that the constitutional right to a
speedy trial has been violated, a rather heavy burden of proof rests upon
the defendant. This is the teaching of two cases in which this particular
contention was made during the survey period."6 These cases point out

22. 123 Ga. App. at 488, 181 S.E.2d at 500.
23. 454 F.2d 572 (5th Cir. 1971).
24. Id. at 579.
25. 123 Ga. App. at 487.
26. Hughes v. State, 228 Ga. 593, 187 S.E.2d 135 (1972); Johnson v. Smith, 227 Ga. 611, 182

S.E.2d 101 (1971).
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that in considering whether or not there has been a denial of the consti-
tutional right to a speedy trial there are four factors to consider: (1) the
length of delay, (2) the reason for delay, (3) the prejudice to the defen-
dant, and, (4) waiver by the defendant. The cases make it clear that even
if unconstitutional delay is determined to have occurred, there still must
be a further finding that such delay was purposeful, oppressive or preju-
dicial.

Up to this point there has been no discussion of cases dealing with
search and seizure. This omission has been intentional in order that the
cases might be considered together. Many of the cases during the period
dealing with search and seizure were repetitious but some provided new
twists or were significant for other reasons.

In Pruitt v. State,21 the defendant attacked the validityof a search
warrant and moved to suppress the evidence obtained thereunder be-
cause the warrant was issued by a superior court judge in one county of
his circuit for execution in another county of the same circuit. The
problem which confronted the court of appeals in this case was whether
or not legislation passed subsequent to the transactions in this case and
which specifically provided that a superior court judge may issue a
warrant in any county of his circuit applied in the case of this defen-
dant.28 The court held that the new legislative provisions did not apply
because the original issuance of the warrant was a nullity and thus void.
Additionally, the court found that the Act had not gone into effect at
the time of appeal.

In Pass v. State,2 a question similar to that presented in Pruitt ° was
raised. In Pass, a search warrant was issued by a pro hac vice judge of
the Municipal Court of Atlanta while the judge was in Fulton County.
The particular offense was committed in Atlanta, but in DeKalb
County. The Supreme Court of Georgia declared that the issuance of
the warrant was valid. The defendant additionally questioned the au-
thority of the judge to issue the warrant on the grounds that he was a
pro hac vice judge of the Municipal Court of Atlanta. The court held
that the judge possessed the requisite authority.

In Nicholson v. State,3 the defendant was indicted for the possession
of tools for the commission of crime.32 Subsequent to the arrest of the

27. 123 Ga. App. 659, 182 S.E.2d 142 (1971).
28. Ga. Laws, 1971, pp. 363-64.
29. 227 Ga. 730, 182 S.E.2d 779 (1971).
30. 123 Ga. App. 659, 182 S.E.2d 142 (1971).
31. 125 Ga. App. 24, 186 S.E.2d 287 (1971).
32. GA. CODE ANN. § 26-1602 (Rev. 1972).

[Vol. 24



CRIMINAL LA W

defendant, he was found on two occasions in possession of lock picks.
At the trial for the original offense the state attempted to introduce
testimony that the defendant was found in possession of these picks. The
defense objected to the admission of the testimony as irrelevant conduct
in other transactions and asked for a hearing out of the presence of the
jury on the legality of the police procedures which produced the evidence
in the incidents subsequent to the original arrest. The trial court over-
ruled the objections allowing the testimony to show intent, motive, plan,
scheme and course of conduct, and declared the time to object to the
illegality of the procedures used to produce the evidence from the subse-
quent arrests was at the trial of those offenses.

The court of appeals declared the evidence inadmissible and that a
hearing to determine the legality of the procedures to produce the evi-
dence obtained in the subsequent arrests should have been conducted
since, if the evidence obtained after the initial arrest was the result of
an illegal search and seizure, then the "fruit of the poisoned tree" doc-
trine would apply and evidence which would be inadmissible in one case
could not be used in another. The court went on to say that the evidence
did not show a plan, scheme, etc.

The legality of the search and seizure of certain evidence in Davidson
v. State33 could only be sustained if the search was conducted incident
to a lawful arrest. The court determined that the arrest, which was made
without a warrant, was illegal. The case is significant because it provides
a refresher of the considerations of arrest without a warrant. In a con-
curring opinion, Judge Deen points out that probable cause alone is not
sufficient to make an arrest without a warrant under Georgia law. In
Evans v. State, a warrantless arrest was upheld because "[u]nder these
facts, the officer had probable cause to arrest the defendant .... 31

Since the statutory provisions concerning warrantless arrests a
3 specifi-

ccally provide under what conditions such an arrest may be made, it
would seem appropriate if opinions involving such arrests were couched
in the terms of the statute and not so much in general terms such as
"probable cause."

Finally, there were two decisions rendered which are particularly wor-
thy of note dealing with state and federal "wiretapping" provisions. 3 7

In Dudley v. State3 8 the focal point of attention was the federal act,

33. 125 Ga. App. 502, 188 S.E.2d 124 (1972).
34. 227 Ga. 571, 181 S.E.2d 845 (1972).
35. Id. at 578, 181 S.E.2d at 849.
36. GA. CODE ANN. § 27-207 (Rev. 1972).
37. See GA. CODE ANN. § 26-3004 (Rev. 1972); 18 U.S.C.A. §§ 2510-18 (1970).
38. 228 Ga. 551. 186 S.E.2d 875 (1972).
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while in Ansley v. State,39 both the federal and state acts received
considerable attention. Both of these cases go into some detail about the
respective acts and provide good sources when dealing with these partic-
ular provisions. In Dudley and Ansley the acts were subjected to attacks
ranging from constitutional grounds to technicalities involved in the
issuance of the warrant. In neither case was the defendant able to pre-
vail.

PROCEDURAL FAUX PAS

Under Georgia law it has been established that if an indictment fails
to show the names of the grand jurors who found it, then it is subject
to demurrer and motion to quash." Once this particular determination
was made, the next natural question was what is a "name" for the
purposes of an indictment. In Hubbard v. State," this question was
considered.

In Hubbard, the defendant entered a plea to "void the indictment"
on the grounds that it did not contain the full names of the grand jurors
who returned it. The indictment as returned included such names as
"Mrs. Hammond," "W. Hilley," "J. Hawks," "D. Dirk," etc. The
defendant contended he had no way of determining whether or not those
persons listed were actually the ones that were supposed to serve as
grand jurors. In concluding that the indictment was indeed void, the
court singled out "Mrs. Hammond" and held that this name left doubt
as to the identity of the person. The court in its opinion points out that
initials and a last name are sufficient but does not say whether those
names listed on the indictment with just one initial are sufficient or not.
From a case cited by the court as holding that initials and a last name
are sufficient, it would seem that they would pass muster."

In Bates v. State,4" the defendant was indicted under the provisions
of now defunct Ga. Code Ann. § 26-2812 (1941)." The defendant de-

39. 124 Ga. App. 670, 185 S.E.2d 562 (1971).
40. Willerson v. State, 14 Ga. App. 451, 81 S.E. 391 (1914); see GA. CODE ANN. § 27-701

(Rev. 1972).
41. 123 Ga. App. 597, 181 S.E.2d 890 (1971).
42. Hayes v. State, 58 Ga. 35 (1877).
43. 123 Ga. App. 621, 181 S.E.2d 920 (1971).
44. This section provided:

Any architect, landscape architect, engineer, contractor, sub-contractor, or other person
who, with intent to defraud, shall use the proceeds of any payment made to him on
account of improving certain real property for any other purpose than to pay for labor
or service performed on or, materials furnished by his order for this specific improve-
ment, while any amount for which he may be or become liable for such labor, services,
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murred to the charges, and the appellate court, reversing the court
below, sustained the demurrer. The defect in the indictment lay in the
fact that it had failed to indicate whether or not the proceeds received
by the defendant were applied toward labor or services.

One of the questions arising out of the decision of the court in this
case is how is an individual now to be indicted for a crime such as was
allegedly committed by the defendant in Bates. The old code section
under which Bates was indicted has been replaced by new Ga. Code
Ann. § 26-1808 (Rev. 1972) and deals with"Theft By Conversion." The
specific language of the old section has given way to more general
language. It would appear that a crime such as was allegedly committed
in Bates could now be prosecuted under the provisions of the new sec-
tion, couching the indictment in the terms of that section.

The crux of the decision in Parker v. State45 is that no matter what
the statutory offense set out in the indictment, the indictment will be
valid so long as the facts alleged show what the charge is. In Parker,
the indictment charged the defendant with a violation of the Uniform
Narcotic Act,46 i.e., possession of LSD. As it turns out, the particular
offense charged is not a violation of the Uniform Narcotic Act47 at all
but instead is a violation of the Drug Abuse Control Act.48 The court
of appeals held that this discrepancy did not vitiate the indictment since
the facts alleged clearly showed that the charge was illegal possession
of LSD. In reaching its decision the Parker court relied on the decision
in Allen v. State49 and quotes from that case to the effect that: "The
name of the offense is not material because the indictment need not
name the crime by a specific name." This does not say however that
where the crime is labeled improperly that it is permissible. It would
also seem that an indictment such as was involved in Parker would at
least raise the question of constitutional propriety on the grounds of
double jeopardy. In other words, is an indictment such as was allowed
in Parker so definite and certain that the accused may be protected by
a plea of former jeopardy against another prosecution for the same
offense?50

or materials remain unpaid shall be guilty of a felony and upon conviction shall be
punished by imprisonment for not less than one year nor more than 5 years, or upon
the recommendation of the jury, or in discretion of the trial judge, punished for a
misdemeanor.

45. 124 Ga. App. 317, 183 S.E.2d 612 (1971).
46. GA. CODE ANN. § 79A-9916 (Rev. 1964).
47. GA. CODE ANN. § 79A-8 (Rev. 1964).
48. GA. CODE ANN. § 79A-9 (Rev. 1964).
49. 120 Ga. App. 533, 171 S.E.2d 380 (1969).
50. See Sutton v. United States, 157 F.2d 661 (5th Cir. 1946); O'Brien v. State. 109 Ga. 51.
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Georgia law does make provisions in the trial of criminal cases for a
change of venue. A change of venue may be granted whenever the trial
judge finds that an impartial jury cannot be had in the county where the
defendant is indicted or whenever the evidence in support of a motion
for a change of venue reasonably shows that there is a probability or
danger of lynching or other violence. A finding under the second provi-
sion imposes a mandatory requirement on the trial judge. Wide discre-
tion is allowed under the first provision." Two decisions handed down
by the court of appeals during the survey period amply demonstrate
these principles of law relating to change of venue."

A lesson which one of these cases, Green, teaches is that if a motion
for a change of venue is made on the grounds that there is a probability
or danger of lynching or other violence, the time to appeal a denial of
this motion is when it is denied and not after the defendant has been
convicted. There seems to be no question that a direct appeal lies in such
a case. 3 In Green, the defendant apparently failed to avail himself of
this right of direct appeal on the motion for change of venue based on
mob violence, but instead included it in his appeal after he was convicted
at the trial level. As a result, the court of appeals declared that the
motion for change of venue on grounds of fear of violence was moot.

THE JURY AND PROSECUTOR'S COMMENTS

It is a general rule that a defendant in a criminal trial has the right
to have the jurors kept together in a body during the entire course of
the trial.54 This is at best only a general rule for there have been cases
which have held to the contrary, provided that it could not be shown
that the jury was subjected to any attempt to influence them or that they
conducted themselves improperly. 5 Then there are also cases which
make exception to the general rule based on the principle of waiver. 6

A case such as this came before the court during this period in the form
of Horton v. State." In this case the record reflected that the jury was
allowed to disperse overnight on three occasions. On two of these occa-

52-53, 55, 35 S.E. 112, 113 (1899).
51. See GA. CODE ANN. § 27-1201 (Rev. 1953).
52. Pierce v. State, 125 Ga. App. 490, 188 S.E.2d 181 (1972); Green v. State, 125 Ga. App.

338, 187 S.E.2d 548 (1972).
53. See Arkwright v. State, 226 Ga. 192, 173 S.E.2d 179 (1970): Ga. Laws, 1972, p. 536.
54. Berry v. State, l0 Ga. 511 (1851).
55. Sloan v. State, 34 Ga. App. 517, 130 S.E. 921 (1925).
56. Buttersworth v. State, 200 Ga. 13, 36 S.E.2d 301 (1945).
57. 228 Ga. 690, 187 S.E.2d 677 (1972).

[Vol. 24



CRIMINAL LA W

sions the defendant agreed to dispersal. On the third he did not. The
court, admitting the case presented a close question, declared that this
was a case of waiver based on the consent of the defendant to dispersal
on the other two occasions.

The principle of waiver was also utilized to resolve the central issue
presented in Brindle v. State.5" The question on appeal in this case
centered around the fact that one of the jurors was discovered by the
trial judge, after voir dire examination and four witnesses had appeared,
to be related to the accused within a prohibited degree. The trial judge
on his own motion declared a mistrial. The accused asked the court to
reconsider, but it refused and discharged the jury. The court of appeals
in determining whether the declaration of mistrial was error relied on
the principle of waiver declaring that juror disqualification by relation-
ship could be waived by one having the right to complain. The record
showed that during voir dire examination the representative of the state
had his back turned to the juror and thus could not see what her answer
to the question about relationship was. The court held that the repre-
sentative of the state thus impliedly waived any cause for complaint and
that the judgment should be reversed.

In the case of Smith v. State,59 the supreme court provided some idea
of what is meant by "a reasonable time" under the provisions of the act
relating to pre-sentence hearings in felony cases." In this particular
case, the defendant was found guilty of armed robbery, possessing a
pistol without a license, and carrying a concealed weapon. After the
defendant was convicted, the jury was instructed to retire and fix the
sentence. After thirty-seven minutes of deliberation the court withdrew
the case from the jury and fixed sentence. The supreme court overruled
the defendant's motion for a new trial and declared that thirty-seven
minutes was a reasonable time.

This decision seems to virtually nullify the legislatively created pre-
sentencing procedures in felony cases. Additionally, there are constitu-
tional implications presented by virtue of the fact that every trial judge
will be allowed to impose his own arbitrary standard in each case.

Specific statutory remedies are provided for instances involving im-
proper argument in Georgia." In this state the practice has always been
to allow wide latitude in the argument of criminal cases to the jury. 2

58. 125 Ga. App. 298, 187 S.E.2d 310 (1972).
59. 228 Ga. 293, 295, 185 S.E.2d 381, 382 (1971).
60. GA. CODE ANN. § 27-2534 (Rev. 1972).
61. GA. CODE ANN. § 81-1009 (Rev. 1956).
62. See Olds v. State, 84 Ga. App. 397, 66 S.E.2d 396 (1951); Johnson v. State, 105 Ga. 669,

31 S.E. 571 (1898).
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An example of the degree of latitude allowed is found in Johnson v.
State.63

In Johnson, the defendant was convicted for burglary. During his
opening statement the prosecutor declared that the defendant had been
"fired" from the place burglarized. On appeal the defendant alleged,
inter alia, that the use of this word deliberately put his character in issue
and he was entitled to a mistrial. The court of appeals held to the
contrary declaring that the word "fired" as here used "merely discloses
that the victim, and not the accused, had terminated the accused's em-
ployment a short time before the alleged offense was committed." 4 In
a well reasoned dissent, Judge Evans questions the decision of the ma-
jority and, in particular, whether or not the character of the defendant
was placed in issue by the prosecutor's comments.

The wide latitude allowed in the argument of a case has been extended
to the cross-examination of witnesses as well. 5 In Gore v. State," the
defendant was convicted of the misdemeanor of shoplifting. In the
course of the trial the prosecutor abruptly asked the defendant how
many times he had taken the Georgia bar examination and if he was
not in fact suing them to try and force them to pass him. The trial judge
instructed the jury to disregard the remarks and required the prosecutor
to apologize. A motion for a mistrial was denied. On appeal, the actions
of the trial court were deemed appropriate and the judgment was af-
firmed.

Judge Evans, concurring specially, points out the problems that exist
when such shenanigans are allowed in a trial, despite the admonish-
ments of the judge and an apology on the part of the attorney involved.

MISCELLANEOUS DECISIONS

The results of blood tests have been recognized for some time as
admissible to show nonpaternity in Georgia." The question of the ad-
missibility of such tests to show paternity, however, was not resolved
until the case of Hurd v. State.6" In reaching the decision in Hurd, the
court's holding is predicated primarily on the ground that the results of
such tests are utterly valueless to show paternity in that they only serve

63. 123 Ga. App. 857, 182 S.E.2d 701 (1971).
64. Id.
65. Andrews v. State, 222 Ga. 689, 152 S.E.2d 388 (1966), citing Manchester v. State, 171 Ga.

121, 155 S.E. 11 (1930).
66. 124 Ga. App. 398, 184 S.E.2d 24 (1971).
67. Richardson v. State, 94 Ga. App. 888, 96 S.E.2d 535 (1957).
68. 125 Ga. App. 353, 187 S.E.2d 545 (1972).
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to put the alleged father in a rather large category; while allowing the
introduction of such evidence usually results in jury prejudice. The deci-
sion rendered by the court is in keeping with those rendered in the
majority of other jurisdictions."

Ga. Code Ann. § 38-1703 (Rev. 1954) guarantees the right to either
party to have the witnesses of the other party examined out of the
hearing of each other. The rights of the parties under "the rule" have
been a source of confusion in the appellate courts.7" An attempt was
made to resolve this source of confusion in Rozier v. State.7

In Rozier, "the rule" had been invoked, but during a recess period
the state's attorney held a conference outside the courtroom with two
witnesses who had not testified and some witnesses who had already
given testimony. The counsel for the accused moved to exclude the
testimony of the two witnesses who had not testified on the ground that
they were in violation of the sequestration rule. The trial court refused
to exclude the testimony. The defendant was convicted of an attempt
to commit burglary.

On appeal the court held that the defendant was denied his right to
sequestration of witnesses and that the failure to exclude the testimony
of the "tainted" witnesses amounted to reversible error necessitating a
new trial. In so holding, the court did recognize that certain exceptions
are allowed to "the rule." 2

Rowland v. State73 illustrates what can happen when you provide
your wife with a credit card in your name. In this case certain credit
cards were issued in duplicate to Donald W. Resor. He in turn gave one
of the cards to his wife. His wife in turn gave her card to the defendant
to utilize in the purchase of gasoline, placing no restrictions on him
except a promise that he would repay what he charged. Subsequently,
the defendant made several purchases using the credit card and signing
Resor's name. The defendant contended he had the consent and author-
ity of Mrs. Resor to use the card in the manner he used it and that he
had no intent to defraud. The defendant was indicted and convicted of
credit card fraud.7 4

69. See Annot. 46 ALR 2d 1000 (1956).
70. See, e.g., Shelton v. State, 220 Ga. 610, 140 S.E.2d 839 (1965); Montos v. State, 212 Ga.

764, 95 S.E.2d 792 (1956), Poultryland, Inc. v. Anderson, 200 Ga. 549, 37 S.E.2d 785 (1946);
Cunningham v. State, 97 Ga. 214, 22 S.E. 954 (1895): Howard v. Echols, 31 Ga. App. 420, 120
S.E. 815 (1923).

71. 124 Ga. App. 481, 184 S.E.2d 203 (1971).
72. Id. at 482, 184 S.E.2d at 204.
73. 124 Ga. App. 495, 184 S.E.2d 495 (1971).
74. GA. CODE ANN. § 26-1705.4 (Rev. 1972).
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On appeal the appellant alleged error in the failure of the trial judge
to charge that the wife could act as an agent for her husband and
authorize the appellant's use of the card. Herein lies the key to the
case-who is a "cardholder" under Ga. Code Ann. § 26-1705.4(2)
(Rev. 1972), and, can the "cardholder" be an agent? The court made it
clear in its opinion that only the person named on the card is the
"cardholder." The court went on to say that the intent of the appellant
was a jury question and could have been determined by his objective
manifestations.

An example of the old maxim that it is always darkest before the
dawn is manifested by the case of Bell v. State.75 Bell was indicted and
convicted of armed robbery and sentenced to fifteen years imprison-
ment. The evidence presented to the jury for consideration included: (1)
the testimony of two eyewitnesses who identified the appellant as one
of two persons who committed the robbery, and, (2) fingerprints identi-
fied as the appellant's, found at the scene. Subsequent to Bell's convic-
tion and sentencing, one Herschell Andrew "Butch" Thomas was extra-
dited from Florida on another charge; he subsequently made a state-
ment confessing to the crime which Bell allegedly committed and de-
clared that Bell was nowhere around when the crime was committed.
Additional affidavits were also obtained from other persons. Bell moved
for a new trial based on this newly discovered evidence. The trial court
denied his motion and the supreme court reversed. The primary obstacle
to the court in reaching its decision lay in the fact that the defendant
asserted alibi as a defense. Looking to the six requirements necessary
for granting a motion for new trial on newly discovered evidence as set
out in Burge v. State,7" the court determined, however, that each re-
quirement had been satisfied and that the trial judge had abused his
discretion in failing to grant the defendant's motion.

The criminal offense of driving while under the influence of intoxicat-
ing liquor" has received considerable attention during this survey period
and some of the cases are particularly worthy of comment.

Under the implied consent provisions of the Georgia Code,7" a person
using the highways of Georgia consents to subjecting himself to certain
chemical tests to determine whether he is driving under the influence of
intoxicants. If the person refuses, then his license may be suspended.

75. 227 Ga. 800, 183 S.E.2d 357 (1971).
76. 133 Ga. 431,432, 66 S.E. 243 (1909).
77. GA. CODE ANN. § 68-1625 (Rev. 1967).
78. GA. CODE ANN. § 68-1625.1 (Supp. 1971).
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The question which has arisen in states having similar laws7" and which
was presented to the Georgia Court of Appeals in Johnson v. State,s0 is
whether or not a person's refusal to submit to these tests may be intro-
duced at the trial of the individual. The court determined that evidence
of the refusal is inadmissible. From the language of the court it would
appear that such evidence is inadmissible for two reasons: (1) the refusal
to take such tests is not relevant to the guilt or innocence of an individ-
ual; and, (2) the admission of such evidence is precluded as it violates
the constitutional protection against self-incrimination.

The results of scientific tests are generally admissible as evidence if
two requirements are met: (1) the test has been accepted as to its relia-
bility by the scientific community generally; and, (2) the individual
administering the test is an "expert." Neither of these requirements was
met in Elam v. State,"' and, consequently, evidence that an "alcolyser"
test administered by a non-expert deputy sheriff was "positive" was
ruled incompetent hearsay and the conviction of the defendant was
reversed.

Part of the corpus delecti of the offense of operating an automobile
while under the influence of intoxicating liquors82 is that it must be
shown that the defendant was in fact operating the automobile.83 In
Wilcher v. State,4 the defendant was convicted of operating an automo-
bile while under the influence of intoxicating liquors. The evidence
showed that a deputy sheriff came upon a wrecked automobile in a ditch
and proceeded to defendant's home. The defendant appeared intoxi-
cated and confessed to driving the automobile and to being under the
influence. The court of appeals reversed the conviction declaring that
the evidence was insufficient to corroborate the confession or furnish the
corpus delecti of the crime.

Whereas there was insufficient evidence in Wilcher to provide the
corpus delecti, in Davis v. State5 the accused was found sitting under
the steering wheel and this was deemed sufficient circumstantial evi-
dence to present a jury question.

Possession is a word that means different things to different people.
This is clearly shown in Tant v. State"6 where only five of eight judges

79. See Annot. 87 A.L.R. 2d 370 (1963).
80. 125 Ga. App. 607, 188 S.E.2d 416 (1972).
81. 125 Ga. App. 427, 187 S.E.2d 920 (1972).
82. GA. CODE ANN. § 68-1625 (Rev. 1967).
83. See Harris v. State, 97 Ga. App. 495, 103 S.E.2d 443 (1958).
84. 124 Ga. App. 534, 184 S.E.2d 505 (1971).
85. 124 Ga. App. 704, 185 S.E.2d 630 (1971).
86. 123 Ga. App. 760, 182 S.E.2d 502 (1971).
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could agree as to its meaning in the context of Ga. Code Ann. § 79A-
803 (Supp. 1967).11 The evidence in Tant showed that the appellants had
accepted, held and smoked from a pipe containing marijuana. A girl
who had participated in these activities claimed sole ownership of the
marijuana. No one knew who owned the pipe. The appellants' primary
contention was that under the provisions of the code they were guilty
of nothing as they did not possess the drugs involved. The court of
appeals did not agree, but held that the acceptance, holding and smok-
ing from the pipe was sufficient possession to authorize the conviction.

The primary obstacle in the court's path was the case of Graham v.
State" which involved possession of intoxicating liquors. In Graham,
the court, inter alia, had the following to say:

Whiskey may be administered by a physician, taken unawares, or
taken from the hand of another merely for the purpose of drinking the
whiskey. In the circumstance last supposed, the act of taking whiskey
from the hand of another is merely incident to the act of drinking the
whiskey, and can in no proper sense be held to be within the inhibition
of a criminal statute which declares that it shall be unlawful "for any
• . . person or individual . . . to have, control, or possess, in this
State, any of said enumerated liquors or beverages." The legislative
intent and purpose is manifested when the words "have," "possess,"
and "control," are used in association.89

The reconciliation of Tant and Graham is difficult and the court, in
Tant, chooses not to do it but rather chooses to limit Graham, declaring
it not controlling.9 0

In State v. Jones,9' the State Game and Fish Commission undertook
to condemn a motor vehicle and firearm as a result of the apprehension
of the defendants, who were accused of hunting deer at night with the
aid of a light. 2 The last day for filing the condemnation complaint was
November 27. It just so happened that the 27th was the Friday following
Thanksgiving and that the clerk's office where the complaint was to be
filed was to be closed that day, although a notice was posted on the door
providing information on how to contact various individuals if someone

87. GA. CODE ANN. § 79A-803 (Supp, 1971) provides:
It shall be unlawful for any person to manufacture, possess, have under his control, sell,
prescribe, administer, dispense, or compound any narcotic drug, except as authorized
in this Chapter.

88. 150 Ga. 411, 104 S.E. 248 (1920).
89. Id. at 412-413, 104 SE. at 249.
90. 123 Ga. App. at 761, 182 S.E.2d at 503-04.
91. 125 Ga. App. 361, 187 S.E.2d 902 (1972).
92. GA. CODE ANN. § 45-529 (Supp. 1971).
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wanted to transact business. The plaintiff mailed the complaint at 4:50
P.M. on the 25th and the clerk of the filing court removed it from his
post office box on Monday, November 30th. The court of appeals af-
firmed the judgment below, dismissing the complaint, and declared that
the complaint had not been filed within the required thirty days.

A defendant in a criminal trial is entitled to have the evidence pro-
duced in his behalf considered by the jury; and where the jury by a
charge of the court is restricted to consideration solely of the evidence
presented by the state, reversible error occurs.93 In Favors v. State,94

the charge given by the judge came dangerously close to such a forbid-
den charge but several factors saved a reversal of the conviction. In-
cluded among these saving factors was the fact that the judge charged
that the burden of proof rested upon the state rather than "if the State
has proved." This, coupled with the entire charge, considered as a
whole, did not render the charge involved erroneous.

STATUTES

During the survey period a number of statutes were enacted which are
worthy of note. An in-depth analysis of each statute will not be under-
taken, but a general discussion of the more important statutes will be
set forth, primarily for informational purposes.

The riots and disorderly conduct on college campuses have been well
publicized and have become a source of concern. An amendment to Ga.
Code Ann. Chapter 26-26 is pointed at'providing criminal sanctions for
individuals who are not associated with a particular school but come on
campus and interfere with the peaceful administration of the school.96

If the individual fails to leave when directed by proper authority, he may
be punished as for a misdemeanor under the new provisions.

Ga. Code Ann. § 26-2303 (Rev. 1972) makes it a misdemeanor for
any state officer, local government officer, employee of the state, and
any employee of a political subdivision to receive any consideration for
the enforcement of penal laws or regulations. An amendment to this
code section was passed during the survey period which specifically

93. Salisbury v. State, 221 Ga. 718, 146 S.E.2d 776 (1966).
94. 228 Ga. 196, 184 S.E.2d 568 (1971).
95. The particular portion of the charge which raised the question, provided:

Now, the burden rests upon the State to prove the material allegations of the indictment
to your satisfaction and beyond a reasonable doubt, and if the State has done this then
you would be authorized to find the defendant guilty, but if the State has not done this
then you would find the defendant not guilty.

96. GA. CODE ANN. § 26-2615 (Rev. 1972).
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provides that the provisions of this code section should not be inter-
preted so as to prohibit off-duty employment by these individuals pro-
vided they receive approval of such employment from the appropriate
official.9 7

A question which is posed by this new section is whether an officer
or employee can be employed during his off-duty hours to perform a
job, the nature of which is very similar to that which he performs during
on-duty hours. For instance, can a law enforcement officer, with ap-
proval, be allowed to act as a "private" investigator during his off-duty
hours in order to gather information to "make a case" against someone.
Reading this code section as a whole and considering the case law which
deals with public officers, the answer to this question would appear to
be in the negative."

In the area of criminal procedure there were several acts passed which
deserve comment.

Ga. Code Ann. § 27-1503 (Rev. 1953), which discusses the procedure
to be followed when a defendant is acquitted because he was insane or
mentally incompetent at the time the offense was committed, has been
revised.99 The new provisions provide that confinement of the defendant
shall be in an institution selected by the Department of Health for a
period not to exceed one year, and that an individual shall not be re-
leased except in compliance with the provisions of Ga. Code Ann. Chap-
ter 88-5. If after the initial period of hospitalization has expired it is
deemed necessary for the patient to remain, then the superintendent
may apply for an order accordingly.

Along this same line, a defendant convicted of a crime is now allowed
credit against his sentence for each day he has spent in confinement in
any institution or facility for treatment or examination of a physical or
mental disability in connection with and resulting from an order entered
in the criminal proceedings. 00

The change of venue provisions'0' underwent a "comprehensive and
exhaustive" revision during this survey period.' Substantively, there is
no change in the provisions. Procedurally, the General Assembly has
resolved the question of the procedure to be used on appeal when a
motion for change of venue is denied and has outlined procedural steps

97. GA. CODE ANN. § 26-2303(c) (Rev. 1972).
98. See Twiggs v. Wingfield, 147 Ga. 790, 95 S.E. 711 (1918).
99. GA. CODE ANN. § 27-1503 (Rev. 1972).
100. Ga. Laws, 1972, p. 742, 744.
101. GA. CODE ANN. § 27-1201 (Rev. 1972).
102. Id.
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to be followed when a change of venue is had.
The code section relating to waiver of indictments'013 was amended

no less than two times during the course of the survey period." 4 Ulti-
mately, the only significant thing that came about as a result of the
amendments is that in misdemeanor cases the district attorney may
prefer accusations in superior court with or without the consent of the
defendant. An indictment by a grand jury is not required.

Finally, in the area of criminal procedure, an amendment was passed
specifying the number of strikes allowed where two or more defendants
are jointly involved.0 5 The amendment provides that where two or more
defendants are tried jointly that they shall be entitled to the same num-
ber of strikes as a single defendant if tried separately.

In addition to those provisions already discussed, several other new
laws were added to the books by legislative enactments.

Two new provisions have been added to the chapter of the code
dealing with "Theft."'0 6 The new provisions prohibit and provide penal-
ties for bringing stolen property into the state, and for receiving prop-
erty stolen in another state.07 Although under the present code provi-
sions it would seem that it doesn't matter where the theft occurred, 08

this provision explicitly seals any possible loophole. Under old Georgia
law, if after committing larceny in an adjoining state the thief brought
the property into Georgia, there was no offense for which he could be
punished. 9 Since the principal could not be punished, the accessory
receiving the stolen goods could likewise not be punished." 0

We have all read or at least heard stories about some prankster who
has run up a telephone bill by using someone else's number. This prac-
tice is now an offense under the laws of Georgia."' Coupled with the
provisions relating to theft of telecommunication services, the new addi-
tion to Ga. Code Ann. Chapter 26-17 addresses itself to "publication
of information regarding schemes, devices, means or methods for credit
card fraud.""'

The Legislature has also now made it a crime to disclose information

103. GA. CODE ANN. § 27-704 (Rev. 1972).

104. Id.
105. GA. CODE ANN. § 27-2101 (Rev. 1972).
106. GA. CODE ANN. ch. 26-18 (Rev. 1972).
107. GA. CODE ANN. §§ 26-1815 to -16 (Rev. 1972).
108. GA. CODE ANN. §§ 26-1802, -1806 (Rev. 1971).
109. Lee v. State, 64 Ga. 204 (1879).
110. Golden v. State, 2 Ga. App. 440, 58 S.E. 557 (1907).
Ill. GA. CODE ANN. § 26-1705.10 (Rev. 1972).
112. Id.
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used in preparing a tax return."'
By legislative amendment some significant alterations have been

made to the Invasion of Privacy Act."4 In particular, under the old
provisions," 5 warrants which were issued under the provisions of the Act
were valid for only ten days and could be renewed only for a ten-day
period. Under the new amendment these time limitations have now been
increased to twenty days in each instance.

Of greater significance than the new day limitations are the provisions
of the new amendment which specifically allow:

When an investigative or law enforcement officer, while engaged in
intercepting wire or oral communications or in observation in the
manner authorized herein, intercepts wire or oral communications or
obtains fruits of observation relating to offenses for which an investiga-
tion warrant may issue other than those specified in the order of au-
thorization, the contents or fruits thereof, and evidence derived there-
from, may be disclosed or used in the same manner as if a surveillance
warrant covering said crimes had initially been used.

Under the old provisions of the Act the evidence obtained could only
be used in the prosecution for the offense specified in the investigation
warrant.

The new amendment to the Invasion of Privacy Act presents some
very grave constitutional questions, and, if put to the test, it is question-
able whether it could survive an assault predicated on the fourth amend-
ment to the Constitution."' On the face of the new statute it appears
that by issuing any investigative warrant, what is actually being granted
is an invitation to conduct a general search and to seize anything, pro-
vided that at some later time it can be shown that a warrant would have
been issued in the case of the particular seized item. Such procedures
seem to be diametrically opposed to the principles set forth in Berger
and Katz.

The final legislative enactment which will be discussed is the enact-
ment which has provided a new definition of an "election day."" 7 Under
Georgia case law the definition of an election day used to be a twenty-
four hour period; the twenty-four hours commencing at midnight before
the polls opened and closing midnight after the polls closed." 8 Now an

113. GA. CODE ANN. § 26-9928(a) to -31(a) (Rev. 1972).
114. GA. CODE ANN. ch. 26-30 (Rev. 1972).
115. See GA. CODE ANN. § 26-3004 (Rev. 1972).
116. See Katz v. United States, 389 U.S. 347 (1967); Berger v. New York, 388 U.S. 41 (1967).
117. Ga. Laws, 1972, pp. 721-22.
118. Rose v. State, 107 Ga. 697, 33 S.E. 439 (1899).
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election day is considered to be the period of time from one hour before
the pools open until one hour after the polls close. The new amendment
also provides that selling of alcoholic beverages on election day is only
prohibited within the territorial boundaries of the election.




