
COMMERCIAL LAW

By GERALD L. KOCK*

The cases reported in this survey period were, mostly, fairly routine,
except to the parties directly involved in the litigation. This is as it
should be. Once the legislature has acted to modernize and clarify the
law in a new code, the function of case reports is to help the bar better
to see how familiar fact situations are to be handled under the new code.
This year's cases are perhaps especially helpful in that way.

GENERAL PROVISIONS

The general provisions and definitions in a code are usually best
discussed along with the main discussion of the case, but there were
several important provisions that received special attention from the
courts and merit special attention here.

There still seems to be a failure at the bar to draw the important
distinction between purchasers and buyers under the Commercial Code.
A purchaser is one who takes an interest in personal property in any
kind of voluntary transaction; this includes sales, secured transactions
and even gifts.' All buyers are purchasers, but not all purchasers are
buyers. To be a buyer, one must buy or contract to buy goods under
chapter 109A-2.1 A secured party is a purchaser of an interest in prop-
erty, but he is not a buyer, and his rights are found in chapter 109A-
9.1 In order to gain most of the special advantages as a buyer, one must
be a buyer in ordinary course. That is true both to cut off ownership
claims under 109A-2-403(2) and security interests under 109A-9-307(l).
To qualify, one must buy in good faith and without knowledge of a
violation of the rights of third persons from a seller in the business of
selling goods of that kind.' Good faith is honesty in fact,' knowledge is
actual knowledge,' and ordinary course requires a consideration of the
nature of the seller's business. The presence of so many questions of fact
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necessarily reduces the chances of concluding such cases by summary
judgment.7

The smooth functioning of commercial transactions commonly de-
pends upon one's being able to rely upon a document issued by a third
party. Documentary transactions would be vastly more complicated and
expensive if it were not true that such things as bills of lading, insurance
certificates, weighers' certificates and other necessary papers were self-
proving. Such paper work required by the contract are prima facie
evidence of their own authenticity and genuineness and of the truth of
statements they contain.' This is a good time to notice that Chapter 112-
1 governing public weights and measures was comprehensively revised
by the General Assembly in its last session.9

Course of dealing and usage of trade are matters of fact outside the
express agreement of the parties that are to be used to interpret the
agreement, and they may qualify or supplement its terms.' ° The first of
these goes to previous dealings between the same two parties," while the
latter turns on a broader base of transactions generally in the same
place, vocation or trade.' If, for example, in an action on account for
the price for accepted goods, it appears that there has been a continuing
course of business by which the buyer was allowed price adjustments as
defects occurred, that course of dealing would qualify the plaintiff's
right to recover, and summary judgment for the seller and against
buyer's claim for adjustment would not be proper. 3

The existence of a trade usage has to be proved as a fact, too. 4 And,
what is more, the other party must be given notice of intention to rely
on trade usage so that he will not be unfairly surprised. 5 This, too, raises
fact questions that do not lend themselves to summary judgment."

SALES

General

There are several general points that need at least passing mention,

7. Greater So. Distrib. Co. v. Usry, 124 Ga. App. 525, 184 S.E.2d 486 (1971).
8. GA. CODE ANN. § 109A-1-202 (Rev. 1962).
9. Ga. Laws, 1972, p. 654.
10. GA. CODE ANN. § 109A-1-205(3) (Rev. 1962).
I. GA. CODE ANN. § 109A-I-205(I) (Rev. 1962).

12. GA. CODE ANN. § 109A-I-205(2) (Rev. 1962).
13. Beavers v. Maston Co., 124 Ga. App. 498, 184 S.E.2d 476 (1971).
14. GA. CODE ANN. § 109A-I-205(2) (Rev. 1962).
15. GA. CODE ANN. § 109A-I-205(6) (Rev. 1962).
16. Christopher v. McGehee, 124 Ga. App. 310, 183 S.E.2d 624 (1971).
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in view of last year's developments. Retail installment sales and home
solicitation sales are generally thought of in terms of their secured
transactions aspect, because that is what led to the special regulation
to which they have been subjected. 7 Though it is often the title retention
provisions that carry the threat to the buyer, the regulation of home
solicitation contracts has given the buyer a remedy that goes directly to
the sales remedies, that is, a right to cancel the contract within three
business days. 8 The right to cancel was, for all practical purposes, not
available to many buyers because of the requirement that notice of
cancellation had to be given before services were performed or the goods
altered. 9 This requirement has been repealed. 0

Many sales transactions involve a trade-in as part of the price, and
there are cases of old fashioned "swapping."'" These are all sales con-
tracts; that is, they consist in the passing of title for a price.2" The only
difference in such cases is that each party is a seller of the goods that
he is handing over."

In Jinright v. Russell,4 the court gave us a helpful reading of the
Statute of Frauds for sales cases. Counsel for the defense urged that the
agreement was oral and so "void and unenforceable," because there was
"no memorandum in writing." There is a preliminary point here that it
was not necessary for the court to deal with; that is the "void and
unenforceable" language. The statute says unenforceable,5 and that is
enough. In common understanding a void contract is void, and that is
all there is to it. Under the Statute of Frauds, contracts are unenforcea-
ble, but they may become enforceable should some appropriate thing
happen later, like an acknowledgment or acceptance of the goods or
payment.2 6 It was the so-called "memorandum in writing" that needed
the court's attention. Again, this is not what the statute requires. What
is needed is "some writing sufficient to indicate that a contract for sale
has been made."21 In this case the writing was a check bearing the
notation "For Binder on Store." The check was, of course, signed by

17. Ga. Laws, 1967, p. 659.
18. Ga. Laws, 1971, p. 560, amending Ga. Laws, 1967, p. 659.
19. In such things as the roofing or siding cases, this precluded cancellation.
20. Ga. Laws, 1972, p. 432.
21. See, e.g., First Nat'l Bank v. Stephens, 124 Ga. App. 530, 184 S.E.2d 484 (1971).
22. GA. CODE ANN. § 109A-2-106(I) (Rev. 1962).

23. GA. CODE ANN. § 109A-2-304(l) (Rev. 1962).
24. 123 Ga. App. 706, 182 S.E.2d 328 (1971).
25. GA. CODE ANN. § 109A-2-201(l) (Rev. 1962).

26. GA. CODE ANN. § 109A-2-201(3)(b), (c) (Rev. 1962).
27. GA. CODE ANN. § 109A-2-201(I) (Supp. 1971) (emphasis added).
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buyer and also endorsed by seller, but it was in seller's possession be-
cause payment had been stopped. Pointing out that the check does not
prove a contract but only authorizes the introduction of oral evidence
toward that end, the court held the check to be a sufficient writing. The
court's opinion is also an excellent example of the kind of help that we
can expect to get from the comments in the "Official Editions" pro-
posed by the sponsoring organizations.

Titles

Conflicting claims of title, whether in the form of ownership or of
security title, continue in litigation. These are important claims, and
there will doubtless always be litigation; but the tendency to shoot
broadside into the problems both confuses the courts and penalizes
clients. Sometimes the case that is brought up on appeal is so confused
below that it is next to impossible to tell what the decision does say to
us. This is not always true, of course.

The Certificate of Title Act will always raise some problems, because,
in order to serve its purpose, it must impose requirements in addition
to commercial law's simple intention, identification and delivery rules. 8

Rockwin Corp. v. Kincaid29 involved an out-of-state claimant and the
Georgia buyer of a new mobile home. The manufacturer, plaintiff, deliv-
ered the mobile home to a dealer in mobile homes in Marietta, Georgia.
The defendant bought it without knowledge of any claim that the manu-
facturer might have. The plaintiff based its claim on provisions of the
Certificate of Title Act and recitals in its invoice reserving rights against
the dealer. It will be easiest to deal here with the latter first. The invoice
recited that it should not be construed to convey title or give any right
to take possession to the dealer. There are several reasons why this
language is not effective against this buyer. In the first place, if the
mobile home was sold to the dealer, title would have passed to him when
it was delivered to him,3 and the language reserving title in the seller
would be effective only as a security interest.3 ' But, it is not important
whether or not the dealer had title, because the defendant's rights do
not depend upon any title or right to transfer title that his seller may
have had. The basis for the buyer's case is, as the court pointed out, the
power, created by the code, that a merchant has to transfer to a buyer

28. GA. CODE ANN. § 109A-2-401(I) (Rev. 1962).
29. 124 Ga. App. 570, 184 S.E.2d 509 (1971).
30. GA. CODE ANN. § 109A-2-401(2) (Rev. 1962).
31. GA. CODE ANN. § 109A-2-401(i) (Rev. 1962).
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in ordinary course all of the rights of one who has "entrusted" goods
to the merchant.12 The "entrusting" upon which this power rests is any
delivery and any acquiescence in possession, regardless of any condi-
tions stated.3 There are several reasons for the ineffectiveness of the
invoice language denying the dealer's right to take possession. The most
important, of course, is that an entrusting occurs "regardless of any
condition expressed between the parties."34 Also, there is nothing in the
code that would support any such doctrine as the constructive nonpos-
session that has plagued the law in some pre-code cases. Delivery may
involve only shipment,3 but receipt is physical possession." It is im-
portant not to lose sight of this because payment depends upon receipt,
in the ordinary case. 7

The defendant would be protected, then, unless there is something in
the Certificate of Title Act that would change the result. The plaintiff
relied on the rule that "transfer by an owner is not effective . . . and
no purchaser or transferee shall acquire any right, title or interest in and
to a vehicle . . . unless and until he shall obtain . . . the certificate of
title thereto . . . . , The references in the sections relied on to transfer
an endorsement of the certificate, and the duty on receipt of the certifi-
cate to apply for a new one, made it sufficiently clear to the court that
the rule of section 15(d) contemplated an already outstanding Georgia
certificate. This mobile home was new; it had never had a Georgia
certificate and, while in the dealer's inventory, did not need one. 9 The
buyer's rights were not affected by the title act.

The uses to which the entrusting rule has sometimes been put are not
always so satisfactory. From the facts in Christopher v. McGehee,40 it
would appear that the defendant's property was converted by an agent
with authority only to take offers, and, to add insult to injury, he ended
up being liable for breach of warranty of title because of the outstanding
security interest he had wanted to negotiate about. From the facts we
have, it looks like an injustice that can happen only if we fail to notice
that the first two subsections of 109A-2-403 are not exactly the same.
Subsection (1) gives a purchaser all the title that the transferor had or

32. GA. CODE ANN. § 109A-2-403(2) (Rev. 1962).
33. GA. CODE ANN. § 109A-2-403(3) (Rev. 1962).
34. Id.
35. E.g., GA. CODE ANN. §§ 109A-2-503(2), -504 (Rev. 1962).
36. GA. CODE ANN. § 109A-2-103(I)(c) (Rev. 1962).
37. GA. CODE ANN. § 109A-2-310(a) (Rev. 1962).
38. GA. CODE ANN. § 68-415a(d) (Rev. 1967).

39. GA. CODE ANN. § 68-405a (Rev. 1967).
40. 124 Ga. App. 310, 183 S.E.2d 624 (1971).
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had power to transfer.4 These are the agency cases, and they include
protection for all purchasers, pledgees and recipients of gifts as well as
buyers. In these cases, since they are essentially all a matter of agency,
the previous owner would be the seller, and he should have a seller's
normal obligation to supply goods that are free from any security inter-
est or other lien or incumbrance.12 If this is what the court was saying,
it should have said so more clearly, and not have discussed subsections
(2) and (3) so much.

The latter sections provide a rule that is both broader and narrower.
It is more narrow in that it protects buyers in ordinary course, instead
of all purchasers. It is broader, because agency law has no direct signifi-
cance. The buyer is protected here, not because of any agency (actual,
apparent, or inferred) but because goods have been delivered to or left
in the possession of 3 a merchant 4 who deals in goods of that kind. 5

The rule will apply to some cases in which there is agency (goods on
consignment, for example); but its real impact is that which gave rise
to the concern that if you take your watch to a jeweler for repair, he
may sell it, and the buyer will take free of your ownership. That is true
under this section, but it does not seem reasonable that, having been the
victim of a conversion of your property by the merchant, you, not he,
shall be liable for any breach of warranty that might appear. Yet, that
is what the court suggests.

There are two separate sections that provide special protection for
buyers in ordinary course, and they are often argued to the court all
mixed up together." Section 109A-2-403(2) has just been discussed.
Section 109A-9-307(l) does about the same thing, except that it spells
out the rule that the buyer's protection is not affected by the fact that
the security interest is perfected and he knows that it exists. Secured
parties, of course, must "entrust" 7 the goods to the debtor or inventory
finance is impossible in its usual form. However, it is specifically pro-
vided that the rules of the Sales article of the code do not impair the
rights of secured creditors; those are governed by chapter 109A-9.18

41. See Bank of Madison v. Tri-County Livestock Auction Co., 123 Ga. App. 768, 182 S.E.2d
687 (1971), discussed below with the secured transaction cases.

42. GA. CODE ANN. § 109A-2-312(l)(b) (Rev. 1962).
43. GA. CODE ANN. § 109A-2-403(3) (Rev. 1962).
44. See GA. CODE ANN. § 109A-2-104(l) (Rev. 1962).
45. GA. CODE ANN. § 109A-2-403(2) (Rev. 1962).
46. See. e.g., Rockwin Corp. v. Kincaid, 124 Ga. App. 570, 184 S.E.2d 509 (1971); Greater

So. Distrib. Co. v. Usry, 124 Ga. App. 525, 184 S.E.2d 486 (1971). The title retention cases
especially lend themselves to this confusion.

47. See GA. CODE ANN. § 109A-2-403(3) (Rev. 1962) for the definition of this term.
48. GA. CODE ANN. & 109A-2-402(3)(a) (Rev. 1962).
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Warranties

The only warranty of title case in this year's survey has been discussed
at length. There was no problem with the warranty itself. The most
significant cases are usually those that relate to the quality of the goods
sold. Rupee v. Mobile Home Brokers, Inc." is a basic case, but the
inclusion of allegations of negligence and continued use of the pre-code
latent/patent distinction in talking about defects in goods could cause
future trouble. If we use the words "patent" and "latent" merely to
describe a state of affairs, it may be all right, but there is no such
technical distinction in the code. The time that can pass before one
ought to have discovered a breach can be important,1° as the difficulty
of discovery can," but that is about all.

In Rupee, the buyer sued both the manufacturer and the seller, claim-
ing personal injuries. The plaintiff argued that the mobile home con-
tained a dangerous latent defect and that the defendants would be liable
either on the theory of negligence or implied warranty, apparently leav-
ing it to the court to find some legal basis for awarding damages. After
laying out an established rule about negligence, the court polished off
the warranty claim with a citation to 109A-2-314 and a Maryland case
of no apparent relevance. In the case before the court, the plaintiff
slipped in the shower and grabbed "a sharp metal edge which cut his
fingers."5 2 Because the nature of the sharp metal edge that was grabbed
is not identified, it cannot be said that the court was clearly wrong in
not finding a breach of warranty; but, it can be said that the case bears
little, or no, resemblance to the time a man slipped on the grass and
stuck his foot under the lawn mower.

Potentially much more dangerous talk about latent and patent defects
appeared in another case. 3 The case was really about warranties and
disclaimers, however. The allegations of a usage of trade, as discussed
at the beginning of this paper, make it appropriate for us to look at the
effect of course of dealing and trade usage on warranties. Usage, be-
cause it serves to give meaning to the terms of an agreement,54 may serve
to fill in the express warranties under 109A-2-313. It may also give rise
to implied warranties in addition to the warranty of merchantability,55

49. 124 Ga. App. 86, 183 S.E.2d 34 (1971).
50. GA. CODE ANN. § 109A-2-607(3) (Rev. 1962).
51. GA. CODE ANN. § 109A-2-608(I) (Rev. 1962).
52. 124 Ga. App. at 87, 183 S.E.2d at 36.
53. Georgia Timberlands, Inc. v. Southern Airway Co., 125 Ga. App. 404, 188 S.E.2d 108

(1972).
54. GA. CODE ANN. § 109A-1-205(3) (Rev. 1962).
55. GA. CODE ANN. § 109A-2-314(3) (Rev. 1962).
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and usage may also serve to modify or entirely exclude implied warran-
ties. 6 It was such an exclusion that was alleged in the case, but the usage
was not proved.

There were two claims that the normal warranty of merchantability57

might be excluded. One was the usage of trade provision discussed
above, and the other was based upon the provision that if the buyer has
examined the goods as fully as he wanted before entering into the
contract, as a part of making the deal, there is no warranty with regard
to defects that he ought to have discovered.18 As the court notes, this is
not a rule appropriate to exclude express warranties. Where the court
goes astray is in its suggestion that what is important is the possibility
of discovery prior to acceptance. The code section says "before entering
into the contract."5 Acceptance does not cut off any breach of warranty
claim, but failure to give notice within a reasonable time after the defect
ought to have been discovered will do so.6

Automobile warranty cases raise a somewhat different kind of discus-
sion because of the mass of fine print that is generally not used in other
transactions and because that fine print is so drafted as to obscure the
line between the creation and limitation of warranty liability and the
limitation of remedies for breach of whatever warranties have survived
the draftsman's skillful attention. Since the law governing the former is
in 109A-2-313 to 109A-2-316 and the law governing the latter is in
109A-2-711 and following, the line between the two has to be kept in
sight.

The common form of warranty of "every part of the vehicle, under
normal use and service, to be free from defects in material and work-
manship"'" and that "any part of this vehicle found defective under this
warranty will be repaired or replaced,""2 raises the questions pretty well.
In the first place, the free of defects language is an express warranty
under 109A-2-313(l)(a). This warranty will displace the implied war-
ranty of merchantability under 109A-2-314(l) only if it is inconsistent
with it,63 and it is not. Whether the implied warranty and all normal

56. GA. CODE ANN. § 109A-2-316(3)(c) (Rev. 1962).
57. GA. COoE ANN. § 109A-2-314(l) (Rev. 1962).
58. The rule is in GA. CODE ANN. § 109A-2-316(3)(b) (Rev. 1962).
59. GA. CODE ANN. § 109A-2-316(3)(b) (Rev. 1962); see Austin Lee Corp. v. Cascades Motel,

Inc., 123 Ga. App. 642, 182 S.E.2d 173 (1971).
60. GA. CODE ANN. § 109A-2-607(3)(a) (Rev. 1962), and see the discussion below of Atlantic

Aluminum & Metal Distribs. v. Adams, 123 Ga. App. 387, 181 S.E.2d 101 (1971).
61. See Ford Motor Co. v. Gunn, 123 Ga. App. 550, 551, 181 S.E.2d 694, 696 (1971).
62. See Jacobs v. Metro Chrysler-Plymouth, Inc., 125 Ga. App. 462, 464. 188 S.E.2d 250, 252

(1972).
63. GA. CODE ANN. § 109A-2-317(c) (Rev. 1962).
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code remedies continue depends on whether the language of disclaimer
conforms to the requirements of 109A-2-316(2).

Limitations on remedies are possible, 4 and the repair or replacement
remedy is expressly provided for. 5 This limited remedy is optional with
the buyer, however, unless it is expressly agreed to be exclusive,66 so the
agreements provide that "[t]he remedies under this warranty shall be the
only remedies available to the owner."67 If the limited remedy fails, all
normal remedies become available to the buyer.6"

That is what happened in Jacobs v. Metro Chrysler-Plymouth, Inc.,'
The warrantors apparently argued that because repair or replacement
were the only remedies provided, there was no remedy for a failure to
replace or repair. The court was not likely to accept any such position,
and it did not do so. Since the promise to replace or repair, though it is
a limitation of liability, is put to the buyer as a valuable warranty, the
court read it as warranty, saw a breach and looked to the available
remedies. The court could have avoided some of the concern that will
doubtless be generated by its reference to 109A-2-302 by more clearly
relying on 109A-2-719(2).

It is the court's reading of the remedies available in the absence of
the agreement limitation that is going to cause trouble, and it illustrates
a danger in using the code comments. The Jacobs case involved a new
Plymouth purchased in January, driven to Florida in April, after having
less than 2,000 miles of use, where it broke down. Some replacements
were then made under the warranty, but on the return trip the car
spontaneously caught fire, causing substantial damage. When the car
was taken to the dealer for repair or replacement, as the agreement said
it must be, the warrantors denied responsibility. The buyer left the
vehicle with the dealer and sued to recover his purchase price.

The court was able to find facts sufficient to support buyer's claimed
revocation of acceptance. That is possible if the goods were accepted
without discovery of a nonconformity if acceptance was induced by the
difficulty of discovering it.7° Revocation must be within a reasonable
time after the buyer discovered or should have discovered the defect. 7'
If a revocation has been rightfully made, the buyer has the same rights

64. GA. CODE ANN. § 109A-2-316(4) (Supp. 1971).
65. GA. CODE ANN. § 109A-2-719(I)(a) (Rev. 1962).
66. GA. CODE ANN. § 109A-2-719(I)(b) (Rev. 1962).
67. See 125 Ga. App. at 464, 188 S.E.2d at 252.
68. GA. CODE ANN. § 109A-2-719(2) (Rev. 1962).
69. 125 Ga. App. 462, 188 S.E.2d 250 (1972).
70. GA. CODE ANN. § 109A-2-608(I)(b) (Rev. 1962).
71. GA. CODE ANN. § 109A-2-608(2) (Rev. 1962).
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and duties as he would have had if he had not accepted.12 This means
that he has a duty to return the goods to the seller 3 and a right to cancel
the contract, recover the purchase price and sue for damages.74

This reader can find nothing in the court's statement of the case that
would support a rescission, but, even if the buyer did do so, it would
not normally have any effect on his claim for damages.75 The use by the
court of the comment that was drafted with an eye to the unsatisfactory
rule of section 69 of the Uniform Sales Act, which was never the law
of Georgia, is the problem. That act provided for a common law rescis-
sion in any case in which the buyer was able to thrust accepted goods
back on the breaching seller. That commercially unacceptable result led,
among other things, to the use of the word "cancel" instead of "rescind"
in both 109A-2-703 and 109A-2-711(l).

A person stuck with a defective car does not have to revoke his
acceptance, and, if he waits too long, may not be able to do so. In such
cases, the measure of damages has to be different, because the buyer
still has the goods, however little they may be worth. Ford Motor Co.
v. Gunn7" was such a case. The measure of damages is the difference
between the value of the goods accepted and the value they would have
had if they had been as warranted,77 plus incidental and consequential
damages.78

Warranties are a normal part of a sale, and they run from seller to
buyer. Section 109A-2-318 extends to certain beneficiaries warranties
that have been made to the buyer. There is, however, nothing in the sales
article of the Commercial Code that would charge anyone other than a
seller unless that person, a manufacturer of the goods, for example,
voluntarily undertakes that liability. Because the warranties have be-
come so much a part of the sales pitch in the distribution of automo-
biles, and because automobiles so often change hands, sometimes while
relatively new, there are possibilities of misunderstanding. General Mo-
tors Corp. v. Halco Instruments, Inc.79 is an example. The buyer's
normal warranty rights would have been against its seller, but it chose
to go against the manufacturer. Having failed to comply with the condi-
tions to which the warranty to a second-hand buyer was subject, the

72. GA. CODE ANN. § 109A-2-608(3) (Rev. 1962).
73. GA. CODE ANN. § 109A-2-602(2) (Rev. 1962).
74. GA. CODE ANN. § 109A-2-71 1(1) (Rev. 1962).
75. GA. CODE ANN. § 109A-2-720 (Rev. 1962).
76. 123 Ga. App. 550, 181 S.E.2d 694 (1971).
77. GA. CODE ANN. § 109A-2-714(2) (Rev. 1962).
78. GA. CODE ANN. § 109A-2-714(3) (Rev. 1962).
79. 124 Ga. App. 630, 185 S.E.2d 619 (1971).
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buyer had no basis for recovery.
Recent public regulation can have a direct impact upon the implied

warranty of merchantability. One of the tests for merchantability is that
the goods shall conform to any affirmations of fact made on the con-
tainer or label.8 0 The revision of chapter 112-1, governing public weights
and measures,"' requires that packages contain a definite, plain and
conspicuous declaration of the identity of the contents (unless easily
identifiable through the package), the quantity contained and the name
and place of business of the packer, if not the seller." It also requires
that the unit price be stated 3 and that, in advertising, the price and
quantity be stated in a manner that associates them closely and conspic-
uously 84

Breach

Breach and remedy go so naturally together that there is a common
tendency to overlook the fact that breach itself has consequences apart
from remedy85 that may, nonetheless, control the remedies that are
available later. There are sixteen separate sections88 dealing with breach,
reactions to breach, excuses from breach, and perfecting claims arising
from breach, each of which can affect the existence of, or kind of,
remedy.

In general, if a seller has breached, the buyer may reject the goods87

or accept them.88 If he accepts, he must pay the contract price. 9 But if
he still has a right to revoke his acceptance, he may avoid that obliga-
tion.9 0 In either event he has a claim for damages;9' but, if he has
accepted, he must give notice of his claim of breach.92 Systems Consult-
ants, Inc. v. Eng Enterprises, Inc.93 involved a revocation of accept-
ance, but the facts stated in the opinion do not make it clear that the

80. GA. CODE ANN. § 109A-2-314(2)(f) (Rev. 1962).
81. Ga. Laws, 1971, p. 654.
82. GA. CODE ANN. § 112-Ill (Rev. 1962): Ga. Laws, 1972, p. 661.
83. GA. CODE ANN. § 112-112 (Rev. 1962); Ga. Laws, 1972, p. 661.
84. GA. CODE ANN. § 112-113 (Rev. 1962); Ga. Laws, 1972, p. 661.
85. See. e.g., 125 Ga. App. 462, 188 S.E.2d 250 (1972), at note 69.
86. GA. CODE ANN. 109A-2-601 to -616 (Rev. 1962).
87. GA. CODE ANN. § 109A-2-601 (Rev. 1962).

88. GA. CODE ANN. § 109A-2-606(i)(b) (Rev. 1962).
89. GA. CODE ANN. § 109A-2-607(i) (Rev. 1962).
90. GA. CODE ANN. § 109A-2-608 (Rev. 1962).
91. GA. CODE ANN. §§ 109A-2-711(1), -714 (Rev. 1962).
92. GA. CODE ANN. § 109A-2-607(3)(a) (Rev. 1962).
93. 123 Ga. App. 641, 182 S.E.2d 188 (1971).
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goods were not substantially changed in condition, a requirement for
getting out of a previous acceptance. 4

In Jinright v. Russell,95 the court used another reasonable and effec-
tive rule. A party should not have to keep up his own performance, and
hope he can get something back, when the other party shows no sign of
performing. In the leading treatise on general contract law, the court
finds a rule that "[a] repudiation or other total breach relieves perform-
ance of conditions precedent.""6 However, Professor Corbin, writing in
1951, was not stating Commercial Code law. The case was sufficiently
covered by 109A-2-610, which was also cited by the court. If a party
repudiates, the other party may wait for performance or sue for breach
and, in any case, suspend his own performance.

Remedies

The remedies appropriate to some of the cases have been discussed
above, but it seems appropriate to deal specially with some of the reme-
dies questions.

If the buyer does not accept the goods when he should or fails to make
a payment when it is due, the aggrieved seller has an option to select
from what are essentially two inconsistent remedies. He may hold the
goods and resell them, 7 following a procedure that is much like foreclo-
sure of a lien 8 but which is intended to replace both the former cases in
which the seller sold as owner and those in which he foreclosed an
unpaid seller's lien. 9 Under the code, the seller sells in his own right and
need not account for any profits.9 ° The importance of this remedy is
that the direct damages are fixed by the actual resale.'9 ' Seller's other
option is to cancel the contract, keep the goods and proceed directly for
damages. 02 In this case, the measure of damages is fixed by the market
price' 0 (since the seller can presumably make another contract for their
sale) or the profit lost on the sale. 04

Specific performance, an action for the price, is also available in some

94. GA. CODE ANN. § 109A-2-608(2) (Rev. 1962).
95. 123 Ga. App. 706, 182 S.E.2d 328 (1971).
96. Id. at 708-09, 182 S.E.2d at 329. The court was referring to 4 A. CORBIN,

CONTRACTS § 977 at 920 (1951).
97. GA. CODE ANN. § 109A-2-703(d) (Rev. 1962).
98. See GA. CODE ANN. § 109A-2-706(2),(3) (Rev. 1962).
99. UNIFORM COMMERCIAL CODE § 2-706, Comment 2.
100. GA. CODE ANN. § 109A-2-706(6) (Rev. 1962).
101. GA. CODE ANN. § 109A-2-706(l) (Rev. 1962).
102. GA. CODE ANN. § 109A-2-703(e) (Rev. 1962).
103. GA. CODE ANN. § 109A-2-708(1) (Rev. 1962).
104. GA. CODE ANN. § 109A-2-708(2) (Rev. 1962).
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cases, but the seller does not have a free choice of this remedy. An action
for the price is available in only three situations. If the buyer has ac-
cepted the goods, and has not justifiably revoked his acceptance, °" he
is liable for the price, 06 and the seller may sue to recover it.107 If con-
forming goods have been made available so that the buyer would have
a duty to accept them'08 and risk of loss has passed to the buyer under
109A-2-509, the buyer must, in fact, bear that risk; seller may sue for
his price.'"' The third situation is far less common, but it did come up
in a recent case. The normal remedies for breach are built on the as-
sumption that the goods are salable. They are either resold under 109A-
2-706 or held for future deals and damages are recovered under 109A-
2-708. However, if the seller is unable to resell them at a reasonable
price, he may recover the price from the breaching buyer."" There has
to be a reasonable effort to resell or circumstances must reasonably
indicate that such an effort would be unavailing. The plaintiff's affidavit
stating his opinion that an effort to resell would be unavailing is not
sufficient showing to support a grant of summary judgment."'

An aggrieved buyer, too, has a choice of remedies. If he has rightfully
rejected the goods or has justifiably revoked his acceptance of them, he
may cancel, recover anything he has paid, and he has substantially the
same choice as the seller. Just as the seller can resell, the buyer can
rebuy, acquiring substitute goods to meet his needs,"' or he may simply
recover damages."3 In Austin Lee Corp. v. Cascades Motel, Inc.,"4 the
motel owner bought bed spreads. They proved defective, and the buyer
undertook to acquire substitute spreads. When that remedy is used, the
buyer's damages are the difference between the cost of cover and the
original contract price, together with any incidental and consequential
damages."- The difficulty with the case as reported lies in the fact that
it is not shown that the buyer revoked his acceptance of the goods, a
precondition to the use of cover under 109A-2-712.111

105. See GA. CODE ANN. §§ 109A-2-607(2), -608(3) (Rev. 1962).
106. GA. CODE ANN. § 109A-2-607(1) (Rev. 1962).
107. GA. CODE ANN. § 109A-2-709(l)(a) (Rev. 1962).
108. GA. CODE ANN. § 109A-2-301 (Rev. 1962); cf GA. CODE ANN. § 109A-2-601 (Rev.

1962).
109. GA. CODE ANN. § 109A-2-709(I)(a) (Rev. 1962).

10. GA. CODE ANN. § 109A-2-709(l)(b) (Rev. 1962).
II. Multi-Line Mrg, Inc. v. Greenwood Mills, Inc., 123 Ga. App. 372, 180 S.E.2d 917 (1971).

112. GA. CODE ANN. § 109A-2-71 I(I)(a) (Rev. 1962).
113. GA. CODE ANN. § 109A-2-71 I(I)(b) (Rev. 1962).
114. 123 Ga. App. 642, 182 S.E.2d 173 (1971).
115. GA. CODE ANN. § 109A-2-712(2) (Rev. 1962).
116. GA. CODE ANN. §§ 109A-2-712(I), -71 1(1) (Rev. 1962).
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If the buyer has accepted the goods and has not justifiably revoked
his acceptance, his options are gone. Since he has the goods, whatever
value they may have must be taken into account, so, in the breach of
warranty situation, the measure of damages is the difference in value
of the goods that he got and the value the goods would have had if they
had conformed to the contract."7

Though the case was about the use of summary judgment, Beavers v.
Maston Co."' is an example of the cases in which one will not be able
to use the options stated in 109A-2-71 1. The goods appear to have been
aluminum framed windows, most of the defects in which were not read-
ily discoverable until during or immediately following installation. In
such a case inspection before acceptance" 9 would not be feasible. The
installation would amount to such a use of the goods as to constitute
an acceptance, 20 and installation would probably amount to such a
change of condition as would preclude revocation of acceptance.,', In
the case, it appears that an adjustment upon discovery was contem-
plated by the agreement.' 2 When the goods were accepted, the buyer
became liable for the price,2 3 but he could, upon giving notice, deduct
from the unpaid balance the amount of his damages under 109A-2-
414(2). .24

A buyer who has accepted goods has an obligation to pay for them
at the contract rate, 25 and an action will lie to recover the price. 2" If
the goods are defective, the buyer may cancel the contract, but he does
not have to do so. 27 If he does not cancel, he has a continuing obligation
to accept conforming goods, 28 and he may, but does not have to, reject
nonconforming goods.2 9 If goods are accepted 30 with knowledge of a
defect, the acceptance cannot normally be revoked because of that de-
fect, but such acceptance does not impair any other remedy provided
by chapter 109A-2.' 3' The only effect of acceptance of goods, knowing

117. GA. CODE ANN. § 109A-2-714(2) (Rev. 1962).
118. 124 Ga. App. 498. 184 S.E.2d 476 (1971).

119. See GA. CODE ANN. § 109A-2-513(1) (Rev. 1962).
120. GA. CODE ANN. § 109A-2-606(1)(c) (Rev. 1962).
121. GA. CODE ANN. § 109A-2-608(2) (Rev. 1962).

122. This aspect of the case was discussed at note 13 supra.

123. GA. CODE ANN. § 109A-2-607(I) (Rev. 1962).
124. GA. CODE ANN. § 109A-2-717 (Rev. 1962).

125. GA. CODE ANN. § 109A-2-607(I) (Rev. 1962).

126. GA. CODE ANN. § 109A-2-709(I)(a) (Rev. 1962).

127. GA. CODE ANN. § 109A-2-71 1(1) (Rev. 1962).
128. GA. CODE ANN. § 109A-2-301 (Rev. 1962).

129. GA. CODE ANN. § 109A-2-601 (Rev. 1962).

130. Whether they are actually paid for is irrelevant.
131. GA. CODE ANN. § 109A-2-607(2) (Rev. 1962).
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of previous breaches, is to reinstate a contract, which was previously
subject to cancellation under 109A-711(l).32 In the absence of facts
that do not appear from the reported decision, the statement in Atlantic
Aluminum & Metal Distributors v. Adams 3 that "the alleged defects,
if any, were waived" by payment with knowledge of the defects is unsup-
portable.

The last of the remedies cases 34 is a puzzlement. The majority of a
badly split court relies upon some ancient law and the language of the
agreement that is being attacked on the ground of fraudulent misrepre-
sentations. As we have already seen, the code has lifted a number of the
restrictions on remedies that were known to prior law. The code does
not displace the prior law as to fraud and misrepresentation; it is to be
supplemented by that law. 35 However, in dealing with its own reme-
dies, the code does displace any prior rule that an aggrieved party must
elect between fraud and rescission or contract and its remedies. Rescis-
sion "shall not be construed as a renunciation or discharge of ally claim
in damages for an antecedent breach" of contract, 3 and "remedies for
material misrepresentation or fraud include all remedies available under
[chapter 109A-2] for nonfraudulent breach."' 37 What is more, rescis-
sion shall not bar or be deemed inconsistent with a claim for damages
or other remedy.' 38 The dissenting opinion deals fully enough with the
case to make further discussion here unnecessary.

COMMERCIAL PAPER

Because the law governing commercial paper is a law of form and
formalities, it is always appropriate to begin with a review of the bare
essentials. This is particularly so when it appears that a number of
lawyers do not know how to draft a simple form of promissory note so
that it will be negotiable and, thus, susceptible to being held in due
course. So, then, to be negotiable a simple'39 promissory note must be

132. GA. CODE ANN. § 109A-2-612(3) (Rev. 1962).
133. 123 Ga. App. 387, 181 S.E.2d 101 (1971).
134. Rogers-Farmer Metro Chrysler-Plymouth, Inc. v. Bennett, 125 Ga. App. 494. 188 S.E.2d

122 (1972).
135. GA. CODE ANN. § 109A-1-103 (Rev. 1962).
136. GA. COD, ANN. § 109A-2-720 (Rev. 1962).
137. GA. CODE ANN. § 109A-2-721 (Rev. 1962) (emphasis added).
138. Id.
139. The word "simple" is used here only to distinguish notes that are also investment securi-

ties. Such notes are within chapter 109A-8, even if they appear to be chapter 109A-3 paper. GA.
CODE ANN. §§ 109A-3-103(l) (Rev. 1962), -8-102(l)(b) (Supp. 1971). The word "debenture" used
in Martin Management Corp. v. Farner. 124 Ga. App. 552, 184 S.E.2d 597 (1971), is usually an
indication of an investment security, but it does not appear to have been so in that case.
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signed by the maker, "' be payable on demand or at a definite time 4' to
order'42 or bearer' and contain an unconditional promise' 4 to pay a
sum certain 4 ' in money'46 and no other promise, order, obligation or
power given by the maker except as authorized in chapter 109A-3. 47

The much talked about case of Geiger Finance Co. v. Graham4 '
involved a paper called "Retail Installment Contract/Including Promis-
sory Note and Security Agreement." The court examined this three-
headed monster and found in it terms well beyond those authorized to
shore up the simple promise to pay. Though this was a service contract,
the same thing can be said of it as was said of retail installment contracts
in last year's survey.'49 As the court noted, this mass of waivers and
authorizations was just another of the many attempts that have been
made all over the country from time to time to create negotiability by
contract without conforming to the restrictions that have for centuries
served to limit the uses of the strong magic that goes with negotiability.
Georgia, more than most states, permitted this sort of thing until the
Commercial Code brought the law of Georgia into line with that of its
sister states.

Whether Smith v. Singleton50 involved such a contract cannot be
discovered from the opinion. There is mention of a promissory note, but
also of a foreclosure of a security interest under 109A-9-504. The effort
by defendants to rely on the suretyship nature of the obligation of one
of the parties to the security agreement is determined on the basis of
109A-3-415 and 109A-3-416, the law governing promissory notes.,5'

There were several cases'52 in which the court was called upon to note
that the code rule is for joint and several liability of persons who sign

140. GA. CODE ANN. § 109A-3-104(I)(a) (Rev. 1962).
141. GA. CODE ANN. § 109A-3-104(l)(c) (Rev. 1962), spelled out in GA. CODE ANN. 109A-

3-108, -109 (Rev. 1962). See also the Security Development case, discussed at note 155 infra.
142. Defined in GA. CODE ANN. § 109A-3-1 10 (Rev. 1962).
143. Defined in GA. CODE ANN. § 109A-3-1 11 (Rev. 1962): GA. CODE ANN. § 109A-3-

104(l)(d) (Rev. 1962).
144. Defined in GA. CODE ANN. § 109A-3-105 (Rev. 1962).
145. Defined in GA. CODE ANN. § 109A-3-106 (Rev. 1962).
146. Defined in GA. CODE ANN. § 109A-3-107 (Rev. 1962).
147. GA. CODE ANN. § 109A-3-104(i)(b) (Rev. 1962). Most oftheexceptions are in GA. CODE

ANN. § 109A-3-112 (Rev. 1962).
148. 123 Ga. App. 771, 182 S.E.2d 521 (1971).
149. 23 MERCER L. REV. 13, 22-23 (1972).
150. 124 Ga. App. 394, 184 S.E.2d 26 (1971).
151. Perhaps this mixture of contract forms is what led the court to say that the Commercial

Code only purports to state the law in GA. CODE ANN. § 109A-3-416 (Rev. 1962).
152. Edgar v. Edgar Casket Co., 125 Ga. App. 389, 187 S.E.2d 925 (1972): General Tire &

Rubber Co. v. Solomon, 124 Ga. App. 308, 183 S.E.2d 573 (1971).
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in the same capacity, unless the instrument otherwise specifies. 53 This
changes the former rule that such obligations were prima facie joint. 54

Security Development & Investment Co. v. Ben O'Callaghan Co.5 '
involved a rather unusual extension provision. There is a rule of con-
struction in 109A-3-118(f) dealing with extension provisions, but it is,
clearly, built on the assumption that extension is at the option of the
holder of the instrument (always with the agreement of the maker). That
does not do anything for this case, in which extension was to be at the
option of the maker until the day following the closing of a certain
construction contract but not later than January 19, 1970. There is
considerable authority for the proposition that extension at the option
of a holder is all right, but extension at the option of the maker de-
stroyed the certainty of due date that was necessary for a note to be
negotiable. In specifying what is a definite time the code permits exten-
sion at the option of the holder or to a further definite time at the option
of the maker or automatically upon or after a specified act or event. 6

The extension to the day after a contract closing is not a definite time,
even if it is certain to happen, because it is uncertain as to time of
occurrence.' 57 However, January 19, 1970, is a definite time, and this
note can be read to mean on or before January 19, 1970, which would
make it payable at a definite time.'

Hall v. Westmoreland, Hall & Bryan 9 is almost a mini-hornbook
treatment of several important, and basic, problems. Plaintiff sued as
holder in due course of a writing, the significant parts of which were as
follows: "I agree'60 to pay to your firm . . . the sum of $2,760, payable
at the rate of $230 per month for twelve (12) months beginning January
1, 1970." The maker defended with a denial of indebtedness, a claim of
want of consideration and a claim that more than the amount called for
by the agreement had already been received by the plaintiff for the
services rendered.

In order to be holder in due course under chapter 109A-3, plaintiff
needed a negotiable note. This one was not, because it was payable "to
your firm," not to order or to bearer, as required. 6' Plaintiff assumed

153. GA. CODE ANN. § 109A-3-118(e) (Rev. 1962).
154. See 125 Ga. App. 389, 187 S.E.2d 925 (1972).
155. 125 Ga. App. 526, 188 S.E.2d 238 (1972).
156. GA. CODE ANN. § 109A-3-109(I)(d) (Rev. 1962).
157. GA. CODE ANN. § 109A-3-109(2) (Rev. 1962).
158. GA. CODE ANN. § 109A-3-109(I)(a) (Rev. 1962).
159. 123 Ga. App. 809, 182 S.E.2d 539 (1971).
160. Id., 182 S.E.2d at 540. Is there a question whether "I agree" is the same as "I promise"?
161. GA. CODE ANN. § 109A-3-104(I)(d) (Rev. 1962).

1973]



MERCER LAW REVIEW

the note was negotiable and laid claim to the status of a holder in due
course, relying on the code rule that a payee may be such a holder. 6 '
The word is may; he still has to meet the usual requirements as spelled
out in 109A-3-302(l), and, in litigation, once a defense is shown he has
the burden of establishing that he does so in all respects.6 3 That burden
requires persuading the trier of fact that the existence of each element
required by 109A-3-302(l) is more probable than not.6 4 Things get even
blacker for such plaintiffs, however. A holder in due course takes free
of defenses only of parties with whom he has not dealt." 5 It is for this
reason that payee-holders have not really gotten a bonanza from the
change in the former payee rule; the rule of 109A-3-302(2) still operates
mostly in the remitter cases. The only basis for any discomfort with the
opinion in this case is the suggestion that want or failure of considera-
tion, both defensive claims, 66 are somehow related to varying the terms
of a contract. This is apparently a part of the problem that leads judges
to recite "unconditional promissory note"'6 7 and enforce them as though
they were not only one half of a two-party deal.'

Now that the archaic rule that choses in action are not assignable has
dropped by the wayside, there are but two reasons for wanting to have
negotiable paper. Advantages in litigation are provided in 109A-3-307,
and some transferees are specially protected. Because of the latter possi-
bility, cases more often than not come up on pleadings in which it is
alleged that the plaintiff is a holder in due course. A broader look at
transferees is appropriate before we get to the best protected of them
all. With limitations that are not necessary here, transfer of an instru-
ment gives the transferee the rights of his transferor; he is in the position
of any assignee of a chose in action.'69 More important, perhaps, is the
rule that, if the transfer was for value, the transferee has a specifically
enforceable right to have an unqualified indorsement on the instrument,
unless it has been otherwise agreed between the parties.'70 Why the rule

162. GA. CODE ANN. § 109A-3-302(2) (Rev. 1962).

163. GA. CODE ANN. § 109A-3-307(3) (Rev. 1962). This is a very different matter than being
a prima facie holder in due course as mentioned in the special concurrence in Bob's Radio Service,
Inc. v. F.P. Plaza, Inc., 125 Ga. App. 133, 186 S.E.2d 552 (1971). The section cited by the judge,
GA. CODE ANN. § 109A-3-307(2) (Rev. 1962), permits recovery by any holder, whether or not in
due course, unless a defense is established.

164. GA. CODE ANN. § 109A-1-201(8) (Supp. 1971).
165. GA. CODE ANN. § 109A-3-305(2) (Rev. 1962).
166. See GA. CODE ANN. § 109A-3-408 (Rev. 1962).
167. See 125 Ga. App. 526, 188 S.E.2d 238 (1972).
168. This problem was briefly discussed last year in 23 MERCER L. REV. 23 (1972).
169. GA. CODE ANN. § 109A-3-201(i) (Rev. 1962).
170. GA. CODE ANN. § 109A-3-201(3) (Rev. 1962).
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about indorsement? Easy-negotiation is effective only from the time
the indorsement is made.' And, it is negotiation that makes a trans-
feree a holder of order paper.'72 It is only a holder who can recover on
a note merely by producing it, unless a defense has been established,'73

and only a holder has a chance to be a holder in due course, free of
claims' and of defenses of parties with whom he has not dealt.7 " Any
other person is subject to pretty much everything.'76

Since becoming a holder depends upon negotiation, and negotiation
depends upon indorsement, we must look at what constitutes an indorse-
ment. Tallahassee Bank & Trust Co. v. Raines,'77 decided during the
survey period, dealt with this question. The notes involved were a series
of five for the amount of annual rent due under a pre-existing five-year
lease of certain land, which was subject to a mortgage. The lessor, who
was indebted to the plaintiff bank, transferred the notes to it as addi-
tional security for his indebtedness. This transfer was accomplished by
a separate document entitled "Assignment." The first note was paid
when due, but soon thereafter the lessor defaulted on his mortgage
payments, the mortgage was foreclosed, and the lessee was obliged to
pay rent to the new owner. As a result,the lessee defaulted on his next
note representing the rent that would have been due the former owner.
The bank brought the action on the four unpaid notes, claiming to be a
holder in due course and, thus, free of the maker's claim of discharge
of his lease obligation to pay rent. To be a holder the bank needed a
negotiation and, as indicated above, "[i]f the instrument is payable to
order it is negotiated by delivery with any necessary indorsement."''7

The case would have to turn then on the nature of the "Assignment."
An indorsement must be written on the instrument or on a paper so
firmly affixed thereto as to become a part thereof'79 As the court notes,
this paper, which has long borne the French name allonge (from the verb
allonger, to lengthen), is intended to supply additional space for indorse-
ments after the back of the instrument has been used up." Since it was
not a holder, it was a person who took the instrument subject to all

171. Id.
172. GA. CODE ANN. § 109A-3-202 (Rev. 1962).
173. See GA. CODE ANN. § 109A-3-307(2) (Rev. 1962).
174. GA. CODE ANN. § 109A-3-305(i) (Rev. 1962).
175. GA. CODE ANN. § 109A-3-305(2) (Rev. 1962).
176. GA. CODE ANN. § 109A-3-306 (Rev. 1962).
177. 125 Ga. App. 263, 187 S.E.2d 320 (1972).
178. GA. CODE ANN. § 109A-3-202(l) (Rev. 1962).
179. GA. CODE ANN. § 109A-3-202(2) (Rev. 1962).
180. Quite clearly, this separate contract could not qualify.
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defenses that would be available in an action on a simple contract 8' and
failure of consideration.'82 The court also uses 109A-3-601(2), but that
really deals only with relations between parties to the instrument, in this
case the maker and the payee; here, as between them, the maker is
discharged because of the payee's default on the mortgage.

Sometimes the language of an opinion leaves one in doubt about the
court's understanding of the difference between assignment and
negotiation. In Martin Management Corp. v. Farner,8 3 the plaintiff is
described as a holder in due course to whom debentures'84 had been
assigned, and it is stated that an instrument is assigned for value when
the assignee takes it in payment or as security for an antecedent claim.
The court relies on 109A-3-303(b), but that is not what that code section
provides. The code section spells out the cases in which a holder takes
for value. A holder of bearer paper takes by physical delivery, and a
holder of order paper takes either by delivery on original issue8 5 or by
indorsement 8 Other purchasers for value, including assignees for value
of negotiable instruments must meet the tests stated in 109A- 1-281(44).

The court's assignment language also leaves the discussion of the
payment defense up in the air. Under proper conditions payment will
discharge a party. 7 To do so payment must be made to the holder of
the paper, and it will be effective even though it is made withknowledge
of a claim of another person to the instrument. 8 Notice of assignment
is neither appropriate nor effective when a negotiable instrument is
involved.

In Morris v. Durbin,"9 the plaintiff was the original payee, and, as is
usually the case, he was held not to qualify as a holder in due course.
Since he was not, the voidability of the transaction provided by the
Georgia Securities Act of 1957 was a full defense, probably under 109A-
3-306(b) but we can't tell from the scattershot of citations sprayed
around the opinion.

181. GA. CODE ANN. § 109A-3-306(b) (Rev. 1962).
182. GA. CODE ANN. § 109A-3-306(c) (Rev. 1962).
183. 124 Ga. App. 552, 184 S.E.2d 597 (1971).
184. These instruments, approved under the Georgia Securities Act of 1957, might perhaps

have better been treated as investment securities if they were not "order" paper. See GA. CODE
ANN. 109A-3-103(I) (Rev. 1962), -8-102(l)(b) (Supp. 1971).

185. But paper "issued" to a remitter [see GA. CODE ANN. § 109A-3-102(1)(a) (Rev. 1962)]
is negotiated to the named payee by delivery alone. See note 186 infra.

186. GA. CODE ANN. § 109A-1-201(20) (Supp. 1971).
187. GA. CODE ANN. § 109A-3-601(l)(a) (Rev. 1962).
188. GA. CoD ANN. § 109A-3-603(I) (Rev. 1962).
189. 123 Ga. App. 383, 180 S.E.2d 925 (1971).
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In Bob's Radio Service, Inc. v. F.P. Plaza, Inc.,'90 the holder did not
make his case for holding in due course, so the defense, if it had been
any good, was allowable under 109A-3-306. In this case, however, it
would probably not have made any difference had the holder been able
to show it was holding in due course, because even such a holder takes
free of defenses only of persons with whom he has not dealt, and the
case involved a dispute between holder-lessor and drawer-lessee.

There was one very troublesome case this year 9' that involved defen-
ses good against holders in due course, a hoary, old thing medieval in
concept. The note in litigation was given for the purchase price of stolen
cattle; the question was whether the illegality of the transaction was such
as renders the obligation of the party a nullity.' The court's use of
statute and commentary was rather frustrating. The discussion of inca-
pacity in comment five was used to illustrate illegality and the somewhat
different discussion of illegality in comment six was ignored. It is true,
of course, that the sale of stolen goods will not pass good title. That is
not the question; what we need to know is whether there is such a
binding sale as, for the consideration bargained for, the buyer may have
a binding and subsisting claim for breach of warranty of title. If he does
have, it is not right to call his part of the bargain a nullity. The practical
effect of the case is to shift the loss involved from one who had direct
dealings to buy goods from a thief to one who acted only as a channel
for collection of the price due because of those dealings.

The obligation of parties to negotiable instruments arises simply be-
cause they have signed. There are recurring questions of who has, in
fact, signed, and in what capacity has he signed. Bennett v. McCann"'
was a simple case of who signed. Checks were signed "McCann Indus-
tries, Inc., Pay Roll Account, (signed) J.Y. McCann." Indorsements
were signed, "McCann Industries, Inc., by (signed) J.Y. McCann." The
checks bounced and plaintiff sought to recover from McCann person-
ally. Persons who sign corporate obligations without indicating the rep-
resentative capacity in which they sign are personally liable unless it is
otherwise established between the immediate parties.'94 The court ap-
parently was satisfied that this plaintiff, when he took the paper, under-
stood that they were corporate obligations. But, if these checks had

190. 125 Ga. App. 133, 186 S.E.2d 552 (1971).
191. Middle Ga. Livestock Sales v. Commercial Bank & Trust Co., 123 Ga. App. 733, 182

S.E.2d 533 (1971).
192. GA. CODE ANN. § 109A-3-305(2)(b) (Rev. 1962).
193. 125 Ga. App. 393, 188 S.E.2d 165 (1972).
194. GA. CODE ANN. § 109A-3-403(I)(b) (Rev. 1962).
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gotten into the hands of a third party the defendant would have had no
such a defense.'95

Smith v. Singleton'96 discusses the distinction between suretyship and
guaranty under the Commercial Code. If words of guaranty are added
to a party's signature, he does not take his usual position as a party; he
is a guarantor, and his obligation is that spelled out in 109A-3-416,
depending upon the words used. In this case, the person claimed to be
a guarantor signed as an unqualified co-maker, though it is undisputed
that he signed only to shore up the credit of the other maker. One who
so lends his name to another is an accommodation party,'97 and he is
liable, as a party, in the capacity in which he has signed.'98 Except
against a holder in due course who had no notice of the accommodation,
this co-maker could show his accommodation by oral proof, in order
to claim any suretyship defenses that might have arisen. 9 General Tire
& Rubber Co. v. Solomon"'0 and Waterman v. Howard Paper Co.2 "

I

both illustrate a problem that arises probably because of the way defen-
sive pleadings are set up. In both cases a recovery was sought from the
accommodation party. The talk concentrates around want of considera-
tion and the defendant always loses. In these cases of accommodation
co-makers and indorsers, consideration is relevant to the accommoda-
tion nature of the obligation. It is not a defense, because such a party
is bound if the plaintiff took the paper for value before it was due.0

Reliance on 109A-3-408 in these two cases could not work because no
consideration was necessary even to support the obligation of the party
who did not sign for accommodation. The defendant's only hope would
be a discharge dependent upon his status as a surety.20

1

BANK DEPOSITS AND COLLECTIONS

The traditional talk about a depositor's agreement with his bank is
still around, but it is less attached to reality with each passing year.
When one decides that the garden is not a good place for his savings or
that his current funds should not all be carried around in his pockets,

195. See GA. CODE ANN. § 109A-3-403(I)(a) (Rev. 1962).
196. 124 Ga. App. 394, 184 S.E.2d 26 (1971).
197. GA. CODE ANN. § 109A-3-415(1) (Rev. 1962).
198. GA. CODE ANN. § 109A-3-415(2) (Rev. 1962).
199. GA. CODE ANN. § 109A-3-415(3) (Rev. 1962).
200. 124 Ga. App. 308, 183 S.E.2d 573 (1971).
201. 124 Ga. App. 511, 184 S.E.2d 226 (1971).
202. GA. CODE ANN. § 109A-3-415(2) (Rev. 1962).
203. GA. CODE ANN. § 109A-3-415(3) (Rev. 1962).
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he will deal with a bank, and he will deal with it on the industry's terms.
He is asked for a signature, not his agreement. This is doubtless neces-
sary to the practicable functioning of the very complex system of inter-
related financial institutions that modern communities need, but, when
the customer cries foul, we need a better answer for him than that he
signed an agreement. This is particularly true when the supposed agree-
ment gives the bank the freedom unilaterally to change its terms by
amehiding rules and bylaws and the agreement incorporates existing and
future federal reserve regulations and operating circulars and letters,
clearing house rules and the like. 04 There appears to be but one limita-
tion on what these "agreements" can contain; that is, that there can be
no disclaimer of a bank's responsibility for its own lack of good faith
or failure to exercise ordinary care or limitation of liability in such a
case.2"5 First National Bank of Atlanta v. Stephens' 6 involved a savings
account rather than a chapter 109A-4 account, but it does serve to
illustrate the small limitation that exists.

There appear to be an extraordinary number of people around who
think that because they have a right to stop payment of their checks0 7

they can get out of a deal scot-free in that way. Nothing could be further
from the truth. A check is a draft,0 ' and the drawer of a draft promises
that if the draft is dishonored he will pay it. 2 9 The rule does not change
just because the drawer caused the dishonor by giving the drawee a stop
order. Stop orders have become a problem for merchants, and the legis-
lature has acted to protect them with a lien on merchandise purchased
or serviced in exchange for a check that is later stopped.21

1 Only time
can tell if the perfection system can be made to work.

The Disposition of Unclaimed Property Act,211 passed this year, raises
a presumption of abandonment of accounts that remain inactive for
fifteen years.212

BULK TRANSFERS

American Express Co., S.A.I. v. Bomar Shoes Co. 2 3 was another of

204. GA. CODE ANN. § 109A-4-103(2) (Rev. 1962).
205. GA. CODE ANN. § 109A-4-103(l) (Rev. 1962).
206. 124 Ga. App. 530, 184 S.E.2d 484 (1971).
207. GA. CODE ANN. § 109A-4-403(I) (Rev. 1962).
208. GA. CODE ANN. § 109A-3-104(2)(b) (Rev. 1962).
209. GA. CODE ANN. § 109A-3-413(2) (Rev. 1962).
210. Ga. Laws, 1972, p. 342.
211. Ga. Laws, 1972, p. 762.
212. Id., § 3, p. 765.
213. 125 Ga. App. 408, 187 S.E.2d 922 (1972).
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the occasional actions brought against transferees to recover directly on
a debt of the transferor, and the court further clarified the answer. The
answer remains no; the Commercial Code creates no new remedy on the
debt. What it does do is clearly spelled out in 109A-6-104(l): the trans-
fer is ineffective against any creditor of the transferor, i.e., the goods
are treated as still belonging to him. In some states statutes on this
subject have required transferees to disburse the purchase price to the
listed creditors." 4 In some of those states the courts have imposed a
liability for the debt upon nonconforming transferees who would have
been obliged to disburse to creditors. Georgia law has never had such a
duty to disburse to creditors, so there is no appropriate rule to extend
as was urged by the plaintiff here.

SECURED TRANSACTIONS

An unperfected security interest is subordinate to the rights of a buyer
not in ordinary course of business to the extent that he gives value and
receives delivery without knowledge of the security interest and before
it is perfected. 15 If the buyer bought before perfection, he is protected;
a late filing does not have retroactive effect. The code was clear, when
these facts came up in Harper v. A vco Financial Services Co."' The fact
that code filing is not the manner of perfection is immaterial; the perfec-
tion method that is required is what counts." 7

Bank of Madison v. Tri-County Livestock Auction Co.21
1 was some-

thing of a frustration. The bank had a perfected security interest in what
it thought was all the cattle, present and future, on the debtor's farm.
The debtor purchased the animals in dispute thereafter from the Auc-
tion Company in a cash-to-be-paid, title retention deal. The seller had
a purchase money security interest, but did nothing to perfect it, relying
instead on the old cash sale rule now displaced by 109A-2-403(l). The
decision of the court of appeals is a tidy job of weaving together the
relevant code sections: 109A-9-303(l), -9-204(l), -2-403(1), -2-401(1),
-9-301(1), -9-312(3), (4), -9-306, and others specially relevant to the
way this collateral was handled. The supreme court reversed.2 Though
the financing statement covered "all cattle on lands of W.E. Giddens

214. See opti3nal § 6-106 in the AMERICAN LAW INSTITUTE draft.
215. GA. CODE ANN. § 109A-9-301(I)(c) (Rev. 1962).
216. 124 Ga. App. 6, 183 S.E.2d 89 (1971).
217. Here the code rule was GA. CODE ANN. § 109A-9-302(3),(4) (Supp. 1971).
218. 123 Ga. App. 768, 182 S.E.2d 687 (1971).
219. Sub nora. Tri-County Livestock Auction Co. v. Bank of Madison, 228 Ga. 325, 185

S.E.2d 393 (1971).
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• . .and any increase thereof by birth or purchase," the security agree-
ment covered "800 Head all grades and breed beef cattle located on
farm of W. E. Giddens," and the court held that the agreement did not
include the after-acquired cattle. There is no indication that the herd
ever exceeded 800 head. It is most unfortunate if the court means that
the words "and any increase" must be used. In common understanding
a herd of cattle is all of it and that all of it is a sufficient description
under 109A-9-1 10.

International Harvester Credit Corp. v. Commercial Credit Equip-
ment Corp.2 0 was rather complicated on its facts and is best dealt with
step by step. Both Commercial and Harvester had security interests in
Dealer's inventory, Harvester having priority because its filing was old-
er.2"' Dealer sold the goods in litigation, a skidder, to Miller, retaining
a security interest to ensure payment. In this transaction both inventory
interests were cut off,122 and the only security interest in the skidder is
that created by Miller in his purchase contract, but both inventory
lenders have an interest in that contract, as proceeds.2" The Miller
agreement was then assigned by the dealer to Commercial, but it was
promptly perfected. This security interest was a purchase money secu-
rity interest," 4 and it was perfected in time to give it priority; 225 but, that
doesn't really matter, because there is no evidence of any other security
interest in it created by the debtor, Miller.

The skidder was, somehow, returned to the dealer. When that hap-
pens the inventory security interests that were cut off by the ordinary
course sale are reinstated, 26 but the priorities are likely to be different,
because those interests have in the meantime been interests in chattel
paper. Commercial, as transferee of the chattel paper, now has another
interest in the goods, and that interest has priority over the inventory
security interests to the extent that it was the prior interest in the
paper. 27 As purchaser for new value of the contract Commercial had
priority over Harvester's claim to the same paper merely as proceeds
of its inventory collateral. 228

After the skidder was returned, the dealer gave a security interest to

220. 125 Ga. App. 477, 188 S.E.2d 110 (1972).
221. GA. CODE ANN. § 109A-9-312(5)(a) (Rev. 1962).
222. GA. CODE ANN. § 109A-9-307(l) (Supp. 1971).
223. GA. CODE ANN. § 109A-9-306(l),(2) (Rev. 1962).
224. GA. CODE ANN. § 109A-9-107(a) (Rev. 1962).
225. See GA. CODE ANN. § 109A-9-312(4) (Rev. 1962).
226. GA. CODE ANN. § 109A-9-306(5)(a) (Rev. 1962).
227. GA. CODE ANN. § 109A-9-306(5) (Rev. 1962).
228. GA. CODE ANN. § 109A-9-308 (Rev. 1962).
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Harvester. This should not affect the outcome, since Dealer can encum-
ber only his interest in the goods, and the interest created by Miller for
the benefit of Commercial continues. 29

The court of appeals arrived at the same result, but it had a harder
time of it; in large part they-treated all the security interests as though
they had been created by a single debtor and did not note that the
inventory filings no longer governed once the goods were sold out of
inventory in ordinary course of business.

Myers v. Farmers & Merchants Bank23
1 was a hopeless challenge to

a perfected security interest on the ground that the formal requirements
for a mortgage were not met. There are some requirements specified in
the code. A security agreement is not effective unless it is signed by the
debtor and contains a description of the collateral and, if the collateral
is growing on or to be extracted from land, a description of the land
concerned.2 1

3 A financing statement must be in substantially the form
prescribed in 109A-9-402(3). There is no requirement that either of them
be witnessed as for a mortgage.

In Smith v. Singleton 32 a claim of accord and satisfaction was based
upon the required notice of intention to dispose of repossessed collateral
under 109A-504(3) and notice of the right to redeem. This is an unlikely
proposition in view of the obligation to pay any deficiency after disposi-
tion that is stated in 109A-9-504(2).

Though liens are not properly within the Commercial Code, there
were two statutes that might be just noted here. The lien on goods for
amounts owing because payment was made by a check that was later
stopped2 33 was mentioned briefly above. The General Assembly also
amended code section 67-2003 to permit a lien to mechanics for certain
storage charges. 34

229. GA. CODE ANN. § 109A-9-306(2) (Rev. 1962).
230. 125 Ga. App. 123, 186 S.E.2d 592 (1971).
231. GA. CODE ANN. § 109A-9-203(1)(b) (Supp. 1971).
232. 124 Ga. App. 394, 184 S.E.2d 26 (1971).
233. Ga. Laws, 1972, p. 342.
234. Ga. Laws, 1972, p. 415.
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