
NOTES

COMMERCIAL LAW-ACCORD AND SATISFACTION-A
MINORITY VIEW AS APPLIED IN GEORGIA

In Studstill v. American Oil Co.,' plaintiff Studstill was injured in an
automobile collision due to the negligence of the driver of an American
Oil Company vehicle. American Oil mailed a check to Studstill in a
letter indicating the check to be in full settlement of Studstill's claim
for injury. Plaintiff Studstill never cashed the check and during the next
six weeks attempted to contact the defendant's agent to determine
whether the check was in full or partial payment. Studstill's attorney
also wrote American Oil stating that the amount of the check would not
be accepted as full payment of the claim. Approximately four months
after the receipt of the check, American Oil notified Studstill that the
amount must be considered as full settlement. Studstill's attorney reaf-
firmed that the check would not be considered as full settlement and
offered to continue negotiations. American Oil's response was to re-
quest a return of the check. This request was repeated several times
prior to trial with Studstill's attorney finally complying with the request
only after American Oil had filed a motion for summary judgment
based on accord and satisfaction.'

The trial court sustained defendant's motion for summary judgment
and the Court of Appeals of Georgia, in a five to four decision, reversed,
holding:

Where one remits to another a sum less than that claimed to be due
with the understanding express or implied that it is in full settlement
of the obligation, acceptance and retention by the creditor of the sum
results in an accord and satisfaction. Mere retention of a check ten-
dered in full payment without any affirmative act or use does not result
in satisfaction of the claim.3

The Supreme Court of Georgia granted a writ of certiorari to the
Georgia Court of Appeals and formulated three rules in an attempt to
clarify the law regarding when the tender and retention of a check
amounts to an accord and satisfaction:

I. The tender and delivery of a check in a stated amount in full and

I. 126 Ga. App. 722, 191 S.E.2d 538 (1972).
2. Id. at 723-24, 191 S.E.2d at 539.
3. Id. at 722-23, 191 S.E.2d at 539.
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complete settlement of a claim, whether the amount of the claim is
established or uncertain, to a claimant-creditor or his agent, but the
check, though retained after receipt, is not presented so as to be
charged against the deposit of the maker, does not amount to an
accord and satisfaction as a matter of law.
2. The tender and retention of the check, as recited in (1) above, will
amount to an accord and satisfaction of the alleged claim as a matter
of law if, in a separate writing, the claimant-creditor acknowledges
receipt and retention of the check for the purpose tendered, even
though the check is not tendered for payment and not charged against
the deposit or account of the maker.
3. The tender and retention of the check, as recited in (1) above,
creates a fact issue with respect to accord and satisfaction where there
is no separate written acknowledgement, as referred to in (2) above,
and where the check has not been presented and charged against the
deposit or account of the maker.'

The supreme court affirmed the judgment of the court of appeals, hold-
ing that the principal case comes within the scope of the third rule stated
above.

A common example of accord and satisfaction results where a debtor
remits to a creditor a sum of money less than the amount owed, with
the understanding, express or implied, that it is in satisfaction of the
creditor's claim, and the creditor accepts and retains it.' The creditor's
acceptance of the money discharges all of the debtor's liability on the
debt.' The same result is reached when "[a] debtor sends to a creditor
whose claim is unliquidated or disputed a check with a letter stating that
the check is sent in full satisfaction of the claim ... " 7

At this point there is a divergence of authority regarding use or
retention of the check.' The greater weight of authority holds that a
"creditor has no more right to retain the check an unreasonable time
than he has to cash it unless he accepts it as full satisfaction." 9 Bagget

4. American Oil Co. v. Studstill, No. 27480 (Sup. Ct. of Ga., March 8, 1973).
5. See Chicago, Milwaukee & St. Paul Ry. v. Clark, 178 U.S. 353, 366 (1900); Rivers v. Cole

Corp., 209 Ga. 406, 408, 73 S.E.2d 196, 197 (1952); Bagget v. Chavous, 107 Ga. App. 642, 131
S.E.2d 199 (1963). See also Williston, Accord and Satisfaction, 17 HARV. L. REV. 459, 469-71
(1903) for a general discussion of the traditional elements of accord and satisfaction.

6. Jenkins v. Nat'l Mut. Bldg. & Loan Ass'n, Ill Ga. 732, 734, 36 S.E. 945, 946 (1900).
7. Williston, Accord and Satisfaction, 17 HARV. L. REV. 459, 469-70 (1903). See also Hamilton

& Co. v. Stewart, 108 Ga. 472, 34 S.E. 123 (1899); Barfield v. City of Atlanta, 53 Ga. App. 861,
187 S.E. 407 (1936).

8. Williston, Accord and Satisfaction, supra note 7, at 470.
9. S. WILLISTON, A TREATISE ON THE LAW OF CONTRACTS § 1854, at 5213-15 (Rev. ed. 1938).

See Seidman v. Chicago Eye Shield Co., 267 Il1. App. 77, 84-85 (1932), wherein the court stated:
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v. Chavous, a 1963 case, shows the slight variation on this reasoning
employed by the Georgia Court of Appeals:

[RIetention for an unreasonable time, without cashing or otherwise
using it [the check] and without indicating a refusal to accept the check
as accord and satisfaction, constitutes an acceptance of the check in
full settlement for payment of the claim, so as to bar any action for
an alleged balance due.10

The logical conclusion to be drawn from the phrase "and without indi-
cating a refusal to accept the check as accord and satisfaction"" is that
if the creditor did indicate a refusal to accept the check no accord and
satisfaction would result.

This also appears to be the reasoning used by the court of appeals in
Studstill, the holding of which indicates that because of the continued
negotiations between plaintiff Studstill and the defendant, the continued
retention of the check, even in the face of demands to return it, negated
any acceptance based upon unreasonable retention." The court empha-
sized that the plaintiff repeatedly informed American Oil that the check
would not be accepted if intended as full payment. 3

The initial point made by the majority of the court of appeals in
Studstill emphasizes the effect of Georgia Code Ann. § 109A-3-
503(2)(a) (1962) on an uncertified check." This code section provides
that 30 days is a reasonable period for a check to be presented for
payment. Georgia Code Ann. § 20-1004 (Rev. 1965) provides that
"[blank checks . . . are not payment until themselves paid. '"'5 The

[Wihere a sum of money is tendered in satisfaction of a disputed or unliquidated claim,
the party to whom it is offered is bound to understand therefrom that if he takes it
subject to such condition, an acceptance of the money offered constitutes an accord and
satisfaction. . . .The position of the creditor in such a situation should be definite and
unequivocal. If the proposed settlement and the payment of the account tendered is not
satisfactory to him, it is the creditor's duty immediately to repudiate the offer and return
the check. . . . [Ilf he is not willing to take the lesser sum in full, he must return the
check without using it.

The holding of a check for an unreasonable time [in the Willis case for over a year] should be
held as a matter of law to constitute an acceptance of the money. "[Ilt was the affirmative duty of
the bank . . . if it did not intend to accept the settlement, to promptly both repudiate it and return
unused the check. . . .[Tihe retention of the check . . . was equivalent to an acceptance thereof."
Willis v. City Nat'l Bank, 280 S.W. 270, 274 (Tex. Civ. App. 1925).

10. Bagget v. Chavous, 107 Ga. App. 642, 131 S.E.2d 109, 110 (1963).
II. Id. at 642, 131 S.E.2d at 110.
12. 126 Ga. App. at 723, 191 S.E.2d at 539.
13. Id.
14. Id. at 724, 191 S.E.2d at 540.
15. GA. CODE ANN. § 20-1004 (Rev. 1965). 126 Ga. App. at 724, 191 S.E.2d at 540.
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conclusion from these code sections is that a check will not be the
equivalent of money offered in satisfaction of a disputed debt unless it
is cashed. However, the check will be considered payment if there is an
express agreement to accept it as such,"6 or by retention of the check
without an indication to the debtor that it will not be accepted as such. 7

The facts of the instant case show that the defendant delayed from April
27, 1970, to October 12, 1970, before unequivocally asserting to the
plaintiff that the check must be accepted as full payment. At this point
the check was already stale. Therefore, as regards the traditional theory
of accord and satisfaction, the check held by Studstill obviously did not
operate to discharge the claim for two reasons. First, there were re-
peated refusals by Studstill to accept the amount offered by American
Oil. Second, the check had not been cashed and was stale due to the
defendant's delay in unequivocally offering the amount of the check in
satisfaction of the claim.'" However, many courts will vary the tradi-
tional theory by giving the creditor two basic alternatives upon receipt
of a check offered in satisfaction of a claim, viz., either accept or reject
it in accordance with the condition imposed on the check.' 9 Further,
some courts hold that should the creditor decline to accept the terms of
the check, he should return it.0

At this point the conflict between the majority and dissenting opinions
of the court of appeals in Studstill becomes obvious. The majority ad-
heres to the view that the mere retention of a check tendered as full
settlement of a disputed claim does not result in an accord and satisfac-
tion when the creditor indicates to the debtor refusal to accept the check
as full settlement.2' The dissent asserts that the creditor who receives a

16. 126 Ga. App. at 725, 191 S.E.2d at 540; Cohen's Dept. Store, Inc. v. Siegal, 60 Ga. App.
79, 2 S.E.2d 762 (1939); Ketcham v. Hines, 29 Ga. App. 627, 116 S.E. 225 (1923); Kirby Planing
Mill Co. v. Titus, 14 Ga. App. 1, 80 S.E. 18 (1913).

17. "[lit is only where the creditor ... actually does accept such a check as being of itself in
full settlement of the unliquidated demand, that the mere retention of such an unpaid check can
be set up as an accord and satisfaction." Colfax Gin Co. v. Buckeye Cotton Oil Co., 24 Ga. App.
610, 611, 101 S.E. 697, 698 (1919).

18. 126 Ga. App. at 723, 725, 727, 191 S.E.2d at 539, 540, 541; GA. CODE ANN. § 109A-4-
404 (Rev. 1962); WILLISTON, supra note 9 § 1854 at 5213: "It seems obvious that nothing can
operate as a satisfaction without the mutual assent of debtor and creditor." See Cohen's Dept.
Store, Inc. v. Siegal, 60 Ga. App. 79, 2 S.E.2d 762 (1939); Ketcham v. Hines, 29 Ga. App. 627,
116 S.E. 225 (1923); Kirby Planing Mill Co. v. Titus, 14 Ga. App. 1, 80 S.E. 18 (1913). See also

WILLISTON, supra § 1855 at 5216-18.
19. WILLISTON, supra note 9 § 1856, at 5520.
20. Willis v. City Nat'l Bank, 280 S.W. 270, 274 (Tex. Civ. App. 1925). See Seidman v.

Chicago Eye Shield Co., 267 III. App. 77, 84, 85 (1932); Curran v. Bray Wood Heel Co., 116 Vt.
21, 68 A.2d 712 (1949).

21. 126 Ga. App. at 723, 191 S.E.2d at 539.
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check in full settlement of a disputed claim should either cash it or
return it.22 The dissent concludes that the retention of a check by Stud-
still for over a year, notwthstanding disavowal as full payment, should
result in an accord and satisfaction as a matter of law.23

The majority rule throughout the United States is that retention of
the check, without cashing it, can result in an accord and satisfaction
as a matter of law. The dissenting opinion of the court of appeals in
Studstill interprets prior Georgia cases as having adopted this majority
rule. However, Georgia authority for such a proposition is virtually non-
existent. Consequently most of the cases the dissent cites in support of
the proposition can be distinguished or at worst are simply not valid
authority for that proposition.2 4

Fidelity & Casualty Co. v. C.E.B.M., Ltd.2" does, however, support
the contention of the dissent. In Fidelity the debtor mailed a check
marked in full settlement, which the creditor received and retained,
while calling the debtor's attention to the dispute as to the amount due.
The creditor retained the check for 10 months without cashing it. Even
with the letter sent by the creditor to the debtor which suggested that
the check would only be accepted in partial payment, the court held this
to be retention for an unreasonable time as a matter of law.2 1 It is
obvious that on these facts, Fidelity is directly in point with Studstill.
Justice Eberhardt wrote the opinion of the court in Fidelity and the
dissenting opinion in Studstill in which he notes that the primary author-
ity for Fidelity is Hamilton & Co. v. Stewart.Y However, Hamilton does

22. Id. at 723, 728, 191 S.E.2d at 539, 542.
23. Id. at 729, 191 S.E.2d at 542.
24. The dissent in the court of appeals cites a number of cases in support of the contention

that an unreasonable retention could result in an accord and satisfaction as a matter of law; e.g.,
in Gay v. American Oil Co., 115 Ga. App. 18, 20, 153 S.E.2d 612, 614 (1967), there were a number
of checks involved. Some were retained by the creditor and not cashed. Others were received and
and cashed by the creditor's agent. The court held that the acts of the creditor's agent were the
acts of the creditor and it were as if the creditor had cashed the checks. In Holton Dodge Inc. v.
Biard, 118 Ga. App. 316, 317, 163 S.E.2d 346, 347 (1968), the creditor agreed to accept the check
as full settlement. Pan-American Life Ins. Co. v. Carter, 57 Ga. App. 294, 195 S.E. 326 (1938)
simply says that if the creditor accepts the check as cash for settlement of a disputed debt an accord
and satisfaction results. Studstill did not accept the check in full settlement of the disputed claim
and his communications with American Oil made this very clear. In T.B. Redmond & Co. v.
Atlanta & Birmingham Air Line Ry. 129 Ga. 133, 58 S.E. 874 (1907), the creditor signed an
express and written agreement releasing the debtor of all money owed upon receipt of the check.
In Ryan v. Progressive Retailer Pub. Co. 16 Ga. App. 83, 88, 84 S.E. 834, 835 (1915) the check
was actually cashed.

25. 116 Ga. App. 92, 156 S.E.2d 467 (1967).
26. Id.
27. 126 Ga. App. at 729, 191 S.E.2d at 542.
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not support the conclusions made in Fidelity; in Hamilton the retention
amounted to an acceptance because of the lack of any evidence to show
any repudiation of the check as full settlement made known to the
debtor and the fact that the check was cashed.28

The dissent in Studstill has apparently attempted to extend existing
Georgia authority so that it will be harmonious with the majority view
in the United States. The Georgia cases cannot be extended so far, and
the three rules formulated by the Georgia Supreme Court manifest a
rejection of any such extension. To summarize the three rules, a check
tendered in satisfaction of a claim will amount to an accord and satisfac-
tion as a matter of law only if the creditor notifies the debtor in writing
of his intent to accept the check as such.29 This is directly contrary to
the contention of the dissenters in the court of appeals that retention
alone, as a matter of law, can amount to an accord and satisfaction.
Further, the Georgia Supreme Court holds that where there is no sepa-
rate written acknowledgement, a question of fact is created with respect
to whether an accord and satisfaction exists. 3

1 Once again the dissent's
proposition is rejected. Facts such as those found in Studstill and
Fidelity will present factual questions for the jury, which cannot be
decided as a matter of law as proposed by the dissent. The dissenters
have overlooked the differences between the situation where the check
has simply been retained as opposed to the case where the check has
been retained and cashed. The Georgia Supreme Court manifests an
acute awareness of these differences. The entire supreme court opinion
is directed to the situation where the check is not cashed. This leaves
the law regarding the situation of the cashed check as it was. The
supreme court rejects the majority view in the United States, which
allows either retention or cashing of the check to lead to an accord and
satisfaction as a matter of law.

In conclusion, the Georgia rules on the subject of accord and satisfac-

28. It should be noted that there are two cases entitled Hamilton & Co. v. Stewart involving
the same facts. The dissent cites both in the Studstill opinion. Hamilton & Co. v. Stewart, 105
Ga. 300, 31 S.E. 184 (1898); Hamilton & Co. v. Stewart, 108 Ga. 472, 34 S.E. 123 (1899). Only
the latter case is cited in Fidelity. The dissent in Studstill ignores the fact that the check was cashed
in the earlier Hamilton case. In the later Hamilton case the reason the retention amounted to an
acceptance of the check as full settlement was the lack of any evidence to show that the creditor
ever made known to the debtor his objection to the amount of the check. There is language in both
Hamilton cases to the effect that the creditor should return the check if the amount is unsatisfac-
tory. However, the obvious distinguishing factor is that the check was cashed, thus making any
language regarding return of the check dictum.

29. American Oil v. Studstill, No. 27480 (Sup. Ct. of Ga., March 8, 1973).
30. Id.

[Vol. 24



NOTES

tion regarding the effect of retention continue to differ from the major-
ity of jurisdictions in the United States. In some respects the Georgia
concept is superior to the rule accepted by this majority. In Georgia,
retention cannot of itself amount to an accord and satisfaction as a
matter of law. This leaves to the jury the task of weighing and evaluating
any mitigating factors coexisting with the fact of retention. For exam-
ple, in the situation where a check has been retained, but negotiations
between creditor and debtor existed, a jury could decide that the nego-
tiations were factors serving to negate the effect of a retention which
otherwise would be an accord and satisfaction. Under the majority
United States rule this would be left to the judge as a question of law.
In effect, the question of reasonableness is left to a jury rather than a
judge under the Georgia rule. This is in keeping with the traditional
concept of allowing a jury to decide questions of reasonableness.

The three rules as formulated by the Georgia Supreme Court are not
a departure from past Georgia law on the subject and should serve to
remove some of the confusing and often contradictory interpretations
given Georgia authority regarding this subject.

ROBERT E. LEE IV
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