
PRACTICE AND PROCEDURE

By JOHN 0. COLE*

The purpose of this survey article is to inform the busy practitioner
who does not specialize in federal practice of the recent developments
in the area of federal practice and procedure. In light of this purpose I
have attempted to set down, in a lucid and concise way, the decisions
made by the Court of Appeals for the Fifth Circuit in this area without
assuming a specialist's knowledge of practice and procedure.

Except in a few instances, I have consciously refrained from criticism
of the cases, considering such criticism to be outside the scope of this
survey article. However, I cannot resist beginning with a case which
seems to be the leading contender for an "outrageous decision of the
year" award. The case involved the dismissal of a class action by way
of a selective misuse of the federal rules, selective misstatement of a
prior decision, and some of the fanciest divide-and-conquer footwork
used in a civil rights case in recent history.

In the case in question,' the plaintiff, Huff, brought suit against the
Cass Corporation under the 1964 Civil Rights Act on behalf of himself
and the class of black persons who are or might be adversely affected
by the alleged racial discrimination practiced by the corporation. The
district court postponed a decision on the propriety of the class action
until it could determine whether the plaintiff could "adequately protect
the interests of the class," a requirement imposed by rule 23(a)(4)1 of
the Federal Rules of Civil Procedure. The district court took the posi-
tion3 that unless the plaintiff could prove racial discrimination in his
own case, thus becoming entitled to reinstatement, he could not ade-
quately represent the class. The court ordered a separate hearing on the
merits of the plaintiff's individual complaint. Prior to that hearing the
trial court ruled that the defendant-company was not required to answer
any interrogatories which concerned the class action issues of racial
discrimination, (e.g., separate lines of progression, restriction of blacks
to menial jobs, etc.). After a hearing on the plaintiff's individual claim,
(that his termination and the subsequent failure of the company to recall
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him as jobs reopened were motivated by racial considerations), the
district court concluded that the decision not to reinstate the plaintiff
was based on his inefficiency and was not motivated even partially by
racial considerations. The court then requested briefs on the question
of whether or not such a plaintiff (an employee discharged for cause)
could meet the requirement of rule 23(a)(4) to adequately protect the
interests of the class. The district court, having determined that the
plaintiff could not fulfill this requirement, dismissed the class action.5

The plaintiff appealed on the grounds that the district court erred, (1)
in its findings concerning the reason for dismissal, (2) by limiting discov-
ery to exclude interrogatories concerning the class action, and (3) by
requiring him to prevail in his individual claim before allowing him to
proceed with the class action.

The Fifth Circuit, per Judge Coleman, affirmed.' The court held that
the district court's finding of no illicit racial motivation on the part of
the company officials was not "clearly erroneous." The court stated
that,

[fQindings as to intent, design, nature or purpose behind certain actions
are peculiarly dependent upon the credibility of witnesses. When testi-
mony conflicts as to the intent, design, motive or purpose behind a
certain action, credibility choices must be made. Because of its oppor-
tunity to observe the witnesses and judge their credibility such choices
are for the trial court. 7

The court further stated that the truncated discovery allowed in this
case did not prejudice the appellant because, even assuming arguendo
that the trial judge erred, the appellant,

has not shown that he was prejudiced by the trial court's refusal to
require the company to answer interrogatories which were admittedly
related to questions concerning other alleged discriminatory practices
at the company's plant and which may have shown, at their most
productive, that the company discriminated on the basis of race with
regard to certain employment practices not involved in Huffs individ-
ual claim.'

As to the claim that the trial court erred in requiring him to prevail

4. The plaintiff had been president of the local chapter of the NAACP and had been active in
attempting to force the company to hire black women.

5. Unreported.
6. 468 F.2d 172 (5th Cir. 1972).
7. Id. at 176.
8. Id. at 177.
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on his individual claim before being allowed to proceed on his class
action, the court, implying that some "formal" error might have been
committed, found no reason to reverse in this case. The court apparently
held that the hearing on the merits of the plaintiffs individual claim was
"in reality" a hearing under rule 23(a)(4) to determine whether the
plaintiff had standing to bring a class action, even though the trial court
ordered a hearing on the merits of the claim and decided the merits of
the claim.

What have our rules wrought? A plaintiff who alleges racial discrimi-
nation by a corporation against himself and all black employees is
stripped of all his obvious weapons and told to face-his employer in a
one-on-one credibility battle.' Interrogatories designed to elicit informa-
tion about general discriminatory practices at the plant, clearly relevant
to a determination of credibility in his own case are denied to him. Then,
not surprisingly having lost his credibility battle in his own case, the
plaintiff is told that he cannot adequately represent the class of those
discriminated against. It seems too clear to belabor that the plaintiff's
case would have been immeasurably strengthened had the answers to his
interrogatories demonstrated what he alleged to be true. It is also patent
that the district court did require the class action plaintiff to prevail in
his own individual case on the merits before allowing the class action
to proceed in clear contradiction to the Johnson case.' Judge Thorn-
berry's dissent" and the order for a rehearing of this case en banc II give
rise to hope that this decision will not long be recognized.

While the Federal Rules of Civil Procedure are flexible and designed
to minimize the punishment of litigants based on technicalities, inatten-
tion to the rules can still be costly. In one case this year, two defendants
made the mistake of answering a complaint and then attempting to
attack the jurisdiction of the court on the ground of lack of service of
process." Of course, this defense was held to have been waived under
rule 12(h). 13 Inattention to the Rules of Appellate Procedure resulted
in a denial of appellate jurisdiction in another case, 4 in which the failure
to file a petition for permission to appeal from an interlocutory order
proved fatal. The plaintiffs had sought a declaratory judgment that an

9. Johnson v. Georgia Highway Express, Inc., 417 F.2d 1122 (5th Cir. 1969).
10. 468 F.2d at 180.
II. Id.
12. United States v. Fishing Vessel Mary Ann. 466 F.2d 63 (5th Cir. 1972).
13. For an exposition of the reasons for the 1966 amendment to FED. R. CIv. P. 12(h) which

clarifies the waiver rule in this area, see 5 C. WRIGHT & A. MILLER, FEDERAL PRACTICE &
PROCEDURE §§ 1390-91 (1971).

14. Local 1279, AFL-CIO v. Alabama, 453 F.2d 922 (5th Cir. 1972).
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Alabama statute was unconstitutional, but the district judge held that
abstention was appropriate and stayed further proceedings until state
remedies could be exhausted. The plaintiffs asked that the court amend
its order to allow an interlocutory appeal to be taken pursuant to 28
U.S.C. § 1292(b) and the district court agreed. Within ten days after
that order the appellants filed a notice of appeal in the district court but
did not file a petition for permission to appeal as is required by section
1292(b) and the Federal Rule of Appellate Procedure 5.15 The court
adhered to its policy of strictly construing this requirement" and dis-
missed the case for want of jurisdiction.

In Pacific Indemnity Co. v. Broward County7 the problem concerned
a forgotten issue which was put in dispute by the pleadings but ignored
thereafter until the failure of proof on that issue was made the basis for
a motion for a judgment notwithstanding the verdict. The issue in ques-
tion, in this diversity suit, was whether or not a cross-claimant had given
the requisite statutory notice pursuant to Fla. Stat. Ann. § 95.08
(1960).11 After the cross-claimant specifically pleaded that notice had
been given and the county had specifically denied having received notice,
the issue simply dropped out of sight. In the pre-trial stipulations, in
which the parties were required under the district court's local rules to
set forth their areas of agreement, no mention was made of this disputed
fact; nor was any mention made of it during the trial. Assuming, as the
court found, that such notice is an essential element of a claimant's
suit,"9 should the county prevail in such a case with a motion for a
judgment notwithstanding the verdict? The cross-claimant argued
against the motion on the ground that the county waived the issue or
was estopped to assert it as a result of the pre-trial stipulation. The Fifth
Circuit affirmed the granting of the judgment notwithstanding the ver-
dict by the lower court. The court found nothing in rule 16 or in the
district court's local rule which suggests that a party waives an issue
which he does not include as a disputed issue in a pretrial stipulation in

15. An appeal from an interlocutory order containing the statement prescribed by 28
U.S.C. § 1292(b) may be sought by filing a petition for permission to appeal with the clerk of the
court of appeals within 10 days after the entry of such order in the district court. FED. R. App.
PRAC. 5, 28 U.S.C. § 1292 (1970).

16. Jack Neilson, Inc. v. Tug Peggy, 428 F.2d 54 (5th Cir. 1970), cert. denied, 401 U.S. 955
(1971); Borskey v. American Pad & Textile Co., 296 F.2d 894 (5th Cir. 1961).

17. 465 F.2d 99 (5th Cir. 1972).
18. "Every claim against any county shall be presented to the board of county commissioners

within one year from the time said claim shall become due, and shall be barred if not so presented."
19. The absence of proof of notice does not deprive the court of jurisdiction, according to

Florida law.
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a case where his opponent has the burden of proof. While the pre-trial
order does become the "governing pattern of the lawsuit" it does not
replace the pleadings in the sense of re-framing the ultimate issues-it
merely sets up the trial in an orderly and efficient fashion. If the cross-
claimant had caught this oversight during the trial he technically could
not have introduced proof of notice because of his failure to include the
issue in the pre-trial motion. In such a case the trial court could have
amended the pre-trial order at the trial to allow the evidence to come
in,'" or the court could have ordered a limited new trial under rule 59.2I
However, it was the cross-claimant's burden in this case to prove the
required notice and, there being no burden on the county to "remind"
their opponents of this fact, the county was not estopped from waiting
until the trial was over, and using the failure of proof as a basis for a
judgment notwithstanding the verdict.2"

On the other hand, we find the usual cases in which the court protects
the litigants from the errors of their attorneys by a sympathetic reading
of the rules. For example, in Sherman v. Hallbauer,13 the court reversed
a summary judgment for the defendants in a case in which the plaintiffs
clung tenaciously to a specious basis for their claim until the very last
minute, when, in their memorandum opposing a summary judgment,
they hit upon a viable legal theory on which to proceed. The court
recognized that the trial court had been misled by the plaintiff's original
position, but held that the last minute change in legal strategy was in
time to save the plaintiff's day in court. The last minute memorandum
filed by plaintiffs should have been construed as a motion to amend the
pleadings filed out of time under rule 15 and such a motion should have
been granted under rule 15's command that "such leave shall be freely
given when justice so requires."

And in Grice v. J. Ray McDermott and Co.24 the court gave hope to
fledgling attorneys everywhere by reversing a jury verdict although the
error had occurred without objection. The case was submitted to the
jury on special interrogatories, the essential one of which was clearly
erroneous,25 but no objection was entered. The court found this case to

20. United States v. Floyd, 462 F.2d 579 (5th Cir. 1972).
21. FED. R. Civ. P. 59.
22. In this case, the cross-claimant did not seek a new trial either from the district court or

from the court of appeals.
23. 455 F.2d 1236 (5th Cir. 1972).
24. 465 F.2d 486 (5th Cir. 1972).
25. The case involved a suit under the Jones Act, 46 U.S.C. § 688 (1964). The interrogatory

inquired whether or not the deceased seaman died "while aboard the vessel," while for recovery
under the Act it need only be shown that death occurred in the course of a seaman's employment.
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be one of the rare instances in which the "unpreserved trial court error
would result in grave injustice if allowed to stand," and reversed, quot-
ing with approval the rule that,

[w]here it is apparent on the face of the record that a miscarriage of
justice may have resulted from counsel's failure to properly protect the
interest of his client by timely objection, the error must be noticed and
rectified. Pritchard v. Leggett & Myers Tobacco Co. supra,
350F.2d479.2 6

In Pond v. Braniff Airways, Inc.27 the plaintiffs suit for employment
discrimination under Title VII of the Civil Rights Act of 196428 was
dismissed by the district court for failure to prosecute the case. The
Fifth Circuit reversed, because the effect of the dismissal was to bar
litigation of the merits since the time for filing had expired, and the
court felt that such a dismissal was too drastic a sanction where the
conduct of counsel was due to inadvertence. The court did not, however,
foreclose the possibility that the trial court might legitimately apply a
lesser sanction to counsel in this case.

JURISDICTION-SUBJECT MATTER

Federal Question

In Louisiana Power and Light Co. v. United Gas Pipe Line Co.,29 the
court was faced with a dispute concerning the Federal Power Commis-
sion's jurisdiction to regulate direct sales of natural gas for consumptive
use. The specific question before the court was whether or not the FPC
had the power to order curtailment of gas deliveries to all of the pipeline
customers including customers who were previously certificated direct
sale purchasers under long term contracts. The lower court had dis-
missed the plaintiff's case, 0 citing as one ground the fact that the FPC
had jurisdiction in this area. The Fifth Circuit reversed. The court held
that, regardless of the validity of the FPC's contention that such juris-
diction was necessary to effectively regulate this scarce resource, the
required jurisdiction had to come from legislative grant and not a felt
need."' The court granted that the FPC had full power to weigh and

26. 465 F.2d at 489.
27. 453 F.2d 347 (5th Cir. 1972).
28. 42 U.S.C. §§ 2000 et seq. (1970).
29. 456 F.2d 326 (5th Cir. 1972).
30. 332 F. Supp. 692 (W.D.La. 1971).
31. As the court said, "Necessity may be the mother of invention but need must have the

paternal spouse-a legislative grant-to beget agency authority." 456 F.2d at 335.
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consider the efficient allocation of natural gas when it made the decision
to issue its certificate of public convenience and necessity required under
the Natural Gas Act.3 However, in view of the explicit prohibition in
the Act concerning the lack of jurisdiction over direct sales, the court
was unwilling to extend this initial certificate jurisdiction to continuing
jurisdiction to regulate such direct sales. The FPC's arguments for the
necessity of such continuing regulatory power, while reasonable, would,
if applied, abolish the Act's explicit exception of jurisdiction over sales
for consumptive use.

In Partain v. First National Bank of Montgomery 3 the plaintiffs
sued for themselves and all other Bank Americard holders whose cards
were issued by the defendant bank, alleging that the bank had charged
plaintiffs and their class usurious interest. The district court granted a
summary judgment to the defendant bank and the plaintiffs appealed.
On appeal several banks as amici curiae attacked the jurisdiction of the
district court under section 135531 since no claim had been made that
the amount in controversy exceeded $10,000. The-plaintiffs disagreed,
and in the alternative, advanced 28 U.S.C. § 1337 as an alternative
source of jurisdiction.35 The court found it unnecessary to examine the
sophisticated legal argument made by the amici banks in this case for
it found that jurisdiction was granted by section 1337. The court held
that the National Bank Act,36 under which the action was brought, was
an "Act of Congress regulating commerce" and that section 1337 did
apply, following the modern trend of reading that statute broadly to
include any acts which are based on the commerce clause, or which
could be so based.37 Thus the National Bank Act joins the long list of
statutes under which actions can be brought in federal court without an
allegation of the $10,000 amount in controversy required by 28
U.S.C. § 1331(a).

In Littlejohn v. Shell Oil Co. 39 the Fifth Circuit reversed the district
court's granting of a summary judgment in a case under the Robinson-

32. 15 U.S.C. §§ 717-717 w (1970).
33. 467 F.2d 167 (5th Cir. 1972).
34. 28 U.S.C. § 1355 (1970).
35. 28 U.S.C. § 1337 (1970). "The district courts shall have original jurisdiction of any civil

action or proceeding arising under any Act of Congress regulating commerce . Id.
36. 12 U.S.C. §§ 21 el seq. (1970).
37. See IMM v. Union R.R., 289 F.2d 858 (3d Cir. 1961); Murphy v. Colonial Fed. Say. and

Loan Ass'n, 388 F.2d 609 (2d Cir. 1967); Cupo v. Community Nat'l Bank & Trust Co., 438 F.2d
108 (2d Cir. 1971); which hold the same act as one regulating commerce for purposes of § 1337.

38. 28 U.S.C. § 1331(a) (1970).
39. 456 F.2d 255 (5th Cir. 1972).
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Patman Act.4 0 The district court had concluded that it was without
subject matter jurisdiction because of the complaint's failure to allege
an interstate sale of a discriminatory nature and granted summary judg-
ment to the defendants. The need for an allegation of at least one
transaction in interstate commerce was called for, in the district court's
opinion, by a series of Fifth Circuit opinions.4

On appeal, the court distinguished these cases on various grounds in
a footnote and treated the question as one of first impression.42 The
allegation here was that the defendants had used profits from their huge
interstate operations to support the wrongful sale of gasoline at a lower
price locally to drive out the plaintiff-competitor. The court was of the
opinion that a Robinson-Patman plaintiff should be entitled to proceed
on such a theory, citing dicta in Moore v. Mead's Fine Bread Co. 3 to
the effect that as long as profits made in interstate activity could be used
to underwrite the losses of local price wars with impunity, the growth
of monopoly power would be assured at the expense of local merchants,
and that, "Congress, as guardian of the Commerce Clause, certainly has
power to say that those advantages shall not attach to the privelige of
doing an interstate business."44 Therefore, the court held that it was
error to grant a summary judgment in this case before the plaintiff had
been given an opportunity to utilize discovery to attempt to develop the
requisite jurisdictional facts. This reversal was called for even though
the plaintiffs had not fulfilled the requirements of rule 56(f) by failing
to oppose the summary judgment by means of an affidavit. The court
was of the opinion that the unsworn response made by the plaintiff,
while technically in error, did adequately advise the trial court of the
reasons for opposing the motion (to allow more time for discovery).

In United States v. One 1961 Red Chevrolet Impala Sedan,45 the
court dealt with the proper remedy available to obtain a return of prop-
erty which had been forfeited to the United States because it was being
used in conducting a gambling business. The appellant in this case,
relying on the Marchetti-Grosso rule4" as expounded in United States

40. 15 U.S.C. § 13(a) (1970).
41. See Walker Oil Co. v. Hudson Oil Co., 414 F.2d 588 (5th Cir. 1969); Cliff Food Stores,

Inc. v. Kroger, Inc., 417 F.2d 203 (5th Cir. 1969); Hiram Walker, Inc. v. A & S Tropical, Inc.,
407 F.2d 4 (5th Cir. 1969).

42. Judge Coleman dissenting.
43. 348 U.S. 115 (1954).
44. Id. at 119, 120.
45. 452 F.2d 1353 (5th Cir. 1972).
46. Marchetti v. United States, 390 U.S. 39 (1968); Grosso v. United States, 390 U.S. 62

(1968).
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v. United States Coin and Currency,47 filed motions in the district court
seeking to set aside the forfeiture and to recover the value of the for-
feited property. The appellant apparently proceeded under rule 60(b)(4)
which provides that the court "may relieve" a party from a final judg-
ment if the judgment is void. Rule 60(b)(4) can be invoked only to set
aside a void judgment according to the court, and is not applicable here,
where the appellant requires an affirmative act such as the return of
property or its value from the government. This holding does not mean
that the appellant has no remedy in this situation, however, since the
appellant can bring suit against the government under the Tucker Act,48
which gives the district court original jurisdiction49 over claims of under
$10,000 against the United States founded on an Act of Congress. The
government conceded that such a remedy exists, but argued that appel-
lant was barred by the applicable statute of limitations, which, in regard
to the Tucker Act, is six years. The government argued that since Coin
and Currency holds that the taking was unlawful at the time of the
taking, the right of action accrued when the propery was forfeited. The
court held that the cause of action did not arise until the appellant had
a possibility of winning his suit-a possibility that did not arise until the
enumeration of the new Marchetti-Grosso rule on January 29, 1968.50

In Norman M. Morris Corp. v. Weinstein5 the plaintiff Morris
brought an action for injunctive relief and damages under 15
U.S.C. § 1 125(a),52 a statute dealing with fake descriptions or represen-
tations of articles in commerce. The defendant Weinstein contended
that the district court lacked jurisdiction because the plaintiff corpora-
tion had not registered in the state of Florida as required by Florida
law, 3 and that therefore the plaintiff was barred from maintaining an
action in the Florida courts by Fla. Stat. Ann. § 613.04.11 The court in

47. 401 U.S. 715 (1971). This case held that the privilege against self-incrimination was a
complete defense to a forfeiture proceeding based on criminal prosecution against a gambler for
failure to register or pay a tax, and mandating a retroactive application of that rule.

48. 28 U.S.C. § 1346(a)(2) (1970).
49. The district court has original jurisdiction concurrent with the Court of Claims under the

Act.
50. Of course, prior to Marchetti and Grosso the appellant could have attempted to rescind

the forfeiture based on the constitutonal arguments successfully pressed in those cases. But could
they have successfully pressed that complaint for the first time after the six year statute of limita-
tions had run?

51. 466 F.2d 137 (5th Cir. 1972).
52. 15 U.S.C. § 1125(a) (1970).
53. FLA. STAT. ANN. § 613.01 (1960).
54. FLA. STAT. ANN. § 613.04 (1960) states: "No action shall be maintained or recovery had

in any of the courts of this state by any such corporation . . . so long as such foreign corporation
fails to comply with the provisions of this chapter.
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an adept overkill, held that the jurisdiction of the federal district courts
in Florida is defined by Congress and is not limited by such a statute,
and that, at any rate, it was waived because not raised below as an
affirmative defense under rule 8(c),15 and that Florida had no power to
require the corporation to register since it was engaged only in interstate
business. The court did not decide whether or not the Florida statute
would be applicable in a diversity action, as the plaintiff claimed, but
found requisite jurisdiction in this case under 15 U.S.C. § 1125(a) and
28 U.S.C. §§ 1337 and 1331(a).56

Jurisdiction-Diversity

In the establishment of diversity jurisdiction, mere residence in a
different state is not enough; one needs to establish his "domicile" in
the state to qualify. The concept of "domicile" is a notoriously elusive
one in the law, and only limited generalizations concerning its proper
use are meaningful. The Fifth Circuit faced the problem in a typical
form when they were faced with a challenge to diversity jurisdiction
after two companion cases had been removed from a Mississippi state
court." The defendant in question was caught in the middle of a move
from Mississippi to Illinois when he was served in Mississippi on June
2, 1970 and June 13, 1970. His claim was that at that time he was
domiciled in Chicago, Illinois. As is typical in a domicile fight, the facts
were not in dispute. The defendant had received a promotion and began
working at his new job in Chicago effective May 1, 1970. He signed a
contract for the sale of his Mississippi home in May and took up resi-
dence in a Chicago apartment that same month, leaving his family
behind until he could locate and purchase a home. He did not purchase
a home in the Chicago area until July 15, and he moved his family into
the home the following month. However, on June 2, 1970, on the day
he was served in one case and eleven days prior to his service in the other
case, he and his wife voted in a primary election held in Mississippi. Was
the defendant domiciled in Illinois at the time he was served in these
cases in the sense that he could invoke the diversity jurisdiction of the
court? The Fifth Circuit, reversing the district court, thought not. Find-
ing as crucial the facts that the defendant still owned his home in Missis-

55. Florida courts have held this defense to be an affirmative defense which must be affirma-
tively pleaded.

56. The allegation of $10,000 as an amount in controversy should not be necessary under the
broad reading of 28 U.S.C. § 1337 given by the court. See Partain v. First Nat'l Bank, 467 F.2d
167 (5th Cir. 1972).

57. Hendry v. Masonite Corp., 455 F.2d 955 (5th Cir. 1972).
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sippi at the time of the service, his family still lived there, his household
furnishings were there, and he was still voting in Mississippi as of June
2, the court found that the defendant had not met his burden of showing
that he had actually changed his domicile prior to the time of service.
Instead he had only demonstrated an intention to change his domicile
at some future time, and in determining domicile, statements of intent
are entitled to little weight when in conflict with the facts.

The test for "citizenship" of a corporation is of course not domicile
but is statutorily defined in 28 U.S.C. § 1332(c) (1970): "For the pur-
poses of this section and section 1441 of this title, a corporation shall
be deemed a citizen of any State by which it has been incorporated and
of the State where it has its principal place of business. . . ." In another
diversity case,"8 the Fifth Circuit liked the district court's handling of
the question so well that it agreed with that court's disposition in a short
per curiam decision and attached the lower court's order as appendix
A. The plaintiff corporation had invoked diversity jurisdiction on the
ground that it was incorporated in Delaware and had its principal place
of business in Pennsylvania while the defendant was a Florida corpora-
tion. The district court, refusing to follow what it referred to as "a rigid
application of any so-called test," found in the context of this case that
the plaintiff corporation had its principal place of business in Florida
at the time the suit was commenced and therefore did not have the
requisite diversity jurisdiction. The court in its order gave virtually no
assistance to future problems in this area, finding that the record in this
case spoke for itself, although the court did explicitly mention the size
of the work force and payroll in Florida, the plaintiff's property hold-
ings in Florida, and the nature and scope of the plaintiff's activities
there.

JURISDICTION-IN PERSONAM

Several attempts to attack the in personam jurisdiction of the court
were made during the year, but met with little success. Most of the cases
involved alleged technical errors which the court brushed aside. For
example, in Bomann Golf, Inc. v. Cosmos Industries, Inc.," the plain-
tiff, a Florida corporation in the business of manufacturing and selling
golf equipment, obtained a preliminary injunction against the defendant
corporation pursuant to the Florida Deceptive Trade Practices Act,"0 on

58. American Foundation, Inc. v. Mountain Lake Corp., 454 F.2d 200 (5th Cir. 1972).
59. 459 F.2d 1090 (5th Cir. 1972).
60. FLA. STAT. ANN. § 817.71 (1967).
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the findings of the district court that the defendant was harming the
plaintiff's reputation by certain deceptive practices. The defendants ap-
pealed this injunction, urging that servce of process was defective under
Florida law. The defendants' first argument, that the Florida statute
required the plaintiff to personally serve the secretary of state, was held
to be waived for failure to raise the alleged defect before the trial court.
The defendants' second argument, that notice of actual service on the
secretary of state was required by the statute, whereas the defendants
only received a notice of service that process had been served on the
secretary of state, also fell on deaf ears. The appellant attempted to rely
on a 1960 Florida case, Conway v. Spence,' which held on similar facts
that mailing the papers to the defendants before actual service on the
secretary of state was insufficient.

The court held that the appellants' reliance on Conway v. Spence was
not apt because the relevant Florida statute 2 had been amended since
that case.13 Granting that the Florida courts had not yet construed the
amended section, the court found no error in the district court's conclu-
sion that the procedural due process requirement was fulfilled in the
instant case by actual notice to the defendant, and that personal service
under the revised statute is no longer a technical requirement for suffi-
ciency for service.

In Freight Terminals, Inc. v. Ryder System, Inc.," suit was filed by
Freight Terminals in state court against two defendants, Ryder System,
Inc. and Ryder Truck Lines, Inc., to recover damages arising from a
breach of a lease. Upon removal to the district court, Ryder System,
Inc. moved to dismiss on the ground that the complaint against them
in the state court did not allege all of the necessary jurisdictional facts
set out in the Texas long arm statute. 5 Freight Terminals asked for
leave to amend its complaint to correct the alleged error and the district
court granted leave to amend and denied Ryder System's motion to
dismiss. After a jury verdict for the plaintiff, Ryder System appealed,
arguing that the court erred in denying its motion to dismiss on jurisdic-
tional grounds. The appellant relied on Block v. Block66 for the proposi-
tion that since jurisdiction was not perfected in the state court (due to

61. 119 So.2d 426 (Fla. App. 1960).
62. FLA. STAT. ANN. § 48.161 (1972).
63. The Florida statute in question, FLA. STAT. ANN. § 48.161, was amended as of Jan. I,

1972, to explicitly allow for mailing of such service.
64. 461 F.2d 1046 (5th Cir. 1972).
65. TEX. CIv. STAT. ANN. art. 2031(b) (1964).
66. 196 F.2d 930 (7th Cir. 1952).
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the pleading error) from which the action was removed, the district
court should have dismissed and should not have allowed the correction
to be made for the first time on the federal level. This argument properly
received short shrift from the court, which cited 28 U.S.C. § 1448
(1970), a statute which specifically governs such cases.67 The district
court distinguished Block on the ground that "[in that case there was
no attempt to have the defendant served," '68 although in fact Block is
distinguishable on the ground that the plaintiff simply had no possible
grounds to assert jurisdiction over the defendant. Thus, in Block, there
was no defect which could have been cured by amended service.

In Union Camp Corp. v. Dyal,69 a dispute arose over service of pro-
cess obtained in reliance on the Claims In Rem Statute, 0 even though
the disputed interest was less than fee simple ownership. Under Georgia
law the interest here asserted-the right to cut timber, to possess the
land for 71 more years under the lease, and the option to purchase the
fee-was clearly an interest in real property, and reliance on the above
statute was held proper.

The case of Gurley v. Lindsley7 ' concerns an attempt to require an
accounting by trustees for the corpus of a trust of Texas lands and
income therefrom and to recover an interest in the lands, all pursuant
to a 1948 consent judgment. One of the questions on appeal concerned
the jurisdiction of the district court over the defendants, against whom
judgment was entered. Insofar as the district court's judgment operated
only against trust assets, no serious jurisdictional problem arose since,
"a court of equity may impress a trust on land located in the forum state
with service by publication on the nonresident trustee, at least to the
extent of determining the title to and interests in the land."72 However,
insofar as the judgment is personal as to the defendants, more serious
questions arise. Does the Texas Long Arm statute 73 provide for the
exercise of jurisdiction in this case, and, if so, is that power granted by
the statute within constitutional bounds? It is well settled that the Texas

67. 28 U.S.C. § 1448 (1970), which states that: "In all cases removed from any state court to
any district court of the United States in which any one or more of the defendants has not been
served with process or in which the service has not been perfected prior to removal, or in which
process served proves to be defective, such process or service may be completed or new process
issued in the same manner as in cases originally filed in such district court."

68. 326 F. Supp. 881 (S.D. Tex. 1971).
69. 460 F.2d 678 (5th Cir. 1972).
70. 28 U.S.C. § 1655 (1970).
71. 459 F.2d 268 (5th Cir. 1972).
72. Id. at 277.
73. TEx. Civ. STAT. ANN. art. 2031(b) (1964).
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Long Arm statute reaches as far as fourteenth amendment due process
will permit,74 and the court found little difficulty in holding that one of
the defendants, Herbert Lindsley, had sufficient contacts with the state
to meet the requirements of due process. As the court stated:

Turning to due process this circuit has interpreted International Shoe
Co. v. State of Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed. 95
(1945), and Hanson v. Denckla, 357 U.S. 235, 78 S.Ct. 1228, 2
L.Ed.2d 1283 (1958), to require that a nonresident must have purpose-
fully availed himself of the benefits of conducting activities in the
forum before he shall be amenable to the process of its courts in suits
related to those activities. See, e.g., Dawkins v. White Products Corp.,
443 F.2d 589 (5th Cir. 1971); Coulter v. Sears, Roebuck & Co., supra;
Atwood Hatcheries v. Heisdorf & Nelson Farms, supra. Generally, the
fulfillment of these requirements will satisfy the concept of fair play
invoked in International Shoe.75

On the other hand, in Owen of Georgia, Inc. v. Blitman" the court
affirmed the lower court's dismissal for lack of in personam jurisdiction
over the nonresident defendants. The plaintiff entered into a contract to
furnish fabricated steel to the defendant, the builder of a housing project
in Boston, Massachusetts. The defendants initially contacted the plain-
tiff concerning their steel needs through a Massachusetts corporation
which served as a steel fabricator's representative for steel firms in the
southeastern United States. However, both parties denied that this firm
acted as its agent or representative in this transaction. The Fifth Circuit
agreed with the lower court that the plaintiff had not met its burden of
establishing jurisdiction under the Georgia long arm statute77 providing
for substituted service of process on non-resident defendants. The court
did not reach the question of whether or not the plaintiffs could establish
the minimal contacts necessary for due process requirements assuming
that an agency relationship between the defendant and the Massachu-
setts based steel representative. However, in the absence of proof of such
a relationship, the necessary minimal contacts were clearly not estab-
lished. The plaintiff sought for the first time on appeal, an alternative
to reversal in the form of a transfer to the Massachusetts district court.
The court refused to entertain the motion, raised for the first time on

74. Coulter v. Sears, Roebuck & Co., 426 F.2d 1315 (5th Cir. 1970). While it is obvious that
a state long arm statute cannot exceed the limits of due process, it is possible for such a statute to
have a shorter reach than that allowed by the fourteenth amendment.

75. 459 F.2d at 278.
76. 462 F.2d 603 (5th Cir. 1972).
77. GA. CODE ANN. § 24-113.1 (1966).
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appeal, but did concede that it may have the power to make such a
transfer, even where, as in this case, no in personam jurisdiction over
the defendant exists. 78

RULE 12(b)(6)

The test for establishing the validity of a dismissal of a complaint for
failure to state a claim upon which relief can be granted under rule
12(b)(6) is often quoted from the case of Conley v. Gibson,79 in which
the court said that "a complaint should not be dismissed for failure to
state a claim unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would entitle him to re-
lief."80 Such a dismissal is not a proper method of dealing with a weak
case or a poorly pleaded case.

In Stefanski v. Mainway Budget Plan, Inc.8" the plaintiff brought a
class action against a Florida insurance company which had sold her an
automobile insurance policy and a finance company which had financed
the policy premium, asking for damages prescribed by the Truth in
Lending Act82 for the defendant's failure to make the disclosures re-
quired by the Act for all credit sales. In her complaint the plaintiff
alleged that the insurance company had "arranged" with the finance
company for the extension of credit to her and thus that the transaction
was a credit sale within the meaning of the Act. The district court
granted a motion to dismiss the action for failure to state a claim upon
which relief could be granted on the theory that, as a matter of law, the
transaction involved a sale of insurance followed by an independent loan
of the premium amount and therefore no "credit sale" had occurred.
The Fifth Circuit indicated that serious problems would be faced by the
plaintiff in this suit, who was asserting a "highly technical" violation
of the Act, asking for damages based solely on slightly different disclo-
sure requirements, and faced with a seemingly good faith attempt by the
defendant to comply with the Act. Nevertheless, the court made it very
clear that a dismissal under rule 12(b)(6) was not a proper way to
dispose of this case. On the basis of the bare pleadings in this case, the
lower court's ruling was clearly improper. The Truth in Lending Act

78. See C. WRIGHT, LAW OF FEDERAL COURTS § 44 (2d ed. 1970) [hereinafter cited as
WRIGHT).

79. 355 U.S. 41 (1957).
80. Id. at 45-46.
81. 456 F.2d 211 (5th Cir. 1972).
82. 15 U.S.C. §§ 1601 elseq. (1970).
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defines a "credit sale" in broad terms as "any sale with respect to which
credit is extended or arranged by the seller." 3 The court had no diffi-
culty in conceiving facts which would support the plaintiff's allegations
concerning the fact that a credit sale had taken place.

The Fifth Circuit dealt similarly with a case in which the pleadings
were challenged as inadequate. In Brett v. First Federal Savings and
Loan Association,84 the plaintiffs brought a class action against savings
and loan associations alleging that they conspired, in violation of the
Sherman Anti-Trust Act, to refuse to allow conveyance of mortgaged
property unless the new purchaser would agree to renegotiation of the
interest rates under the loan. The district court entered an order that
the complaint failed to state a claim upon which relief could be granted
and dismissed with prejudice and without leave to amend. No written
reasons were given. The Fifth Circuit reversed and remanded, stating
that "once again we send a case back for a determination of what the
facts are and not merely what the lawyers say they will be. . . ,,15 The
defendants argued that the dismissal was correct because (1) there was
no subject matter jurisdiction since all parties were citizens of Texas and
the activities complained of had no substantial or direct effect upon
interstate commerce, and (2) the plaintiff's complaint was fraught with
conclusory allegations of law. Although the district court gave no rea-
sons for its order dismissing the action, the circuit court held that nei-
ther of the above arguments would support the dismissal. As to the lack
of jurisdiction, the plaintiffs, although their pleading was inadequate,
had attempted by discovery to establish, and had argued on this appeal,
that interstate commerce was affected. This question of fact cannot be
dismissed out of hand. As to the conclusory nature of the pleadings, the
court reminds the district court that under rule 12, leave to amend
should be given when justice so requires. Pointing to the trend toward
greater liberality in the pleading of anti-trust claims, the court stated
that a sufficient pleading need not allege facts proving actual acts of
conspiracy but may survive by merely alleging facts from which an
inference of unlawful agreements can be drawn, for "plaintiffs cannot
be required to plead with specificity the very facts which can only be
proven by circumstantial evidence." 8

To emphasize the purpose of liberal pleading rules the court deter-

83. 15 U.S.C. § 1602(g) (1970) (emphasis added).
84. 461 F.2d 1155 (5th Cir. 1972).
85. Id. at 1158.
86. Id.
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mined, in Hines v. Delta Airlines, Inc., 7 that dismissal was not a proper
disposition of even the most inept lawsuit. This case demonstrates the
kind of tripartite procedural ineptitude that can beset even a fairly
straightforward lawsuit when attention to the rules is lacking. The
"long and frustrating history" of the law suit will not be detailed here;
suffice it to say that the case finally got to the Fifth Circuit on its fourth
amended complaint, which, like the first three had been dismissed by
the district court without assignment of reasons. The court of appeals
found that the plaintiff's counsel obviously lacked familiarity with fed-
eral procedure and that all three defendants (Delta, Eastern, and Florida
Airlines) had not only failed to comply with time limits under the rules,
but were apparently oblivious to the well-established rule of Conley v.
Gibson."8 In addition, the district court's "unrevealing unillumined cryp-
tic orders" dismissing the complaints without assignment of reasons
prolonged the inept handling by both sides in this case. Amid all this
confusion, the circuit court thought that it was clear that the plaintiff
had alleged enough to prevail if the allegations could be proven, and
thus that a dismissal under rule 12(b)(6) would be erroneous. As to the
other technical points urged as a basis for dismissal in this "untechni-
cal" lawsuit, the court held that a dismissal would constitute a clear
abuse of discretion. The court, pursuant to 28 U.S.C. § 2106, vacated
the order of dismissal and remanded the case with orders to allow the
plaintiff to file a fifth amended complaint.

SUMMARY JUDGMENT

As was well stated in one case this year,

[t]he granting of a motion for summary judgment is the exception
rather than the rule, and the exception may be utilized only where there
is no triable issue, that is, where both of the requisites of Fed. R. Civ.
P. 56(c) have been met-where there remains no genuine issue as to a
material fact and the moving party is entitled to judgment as a matter
of law.90

This relatively straight forward sounding rule concerning the use of
this "salutory and efficient instrumentality for expedition of the busi-
ness of the courts"" is actually far from easy to apply based as it is on

87. 461 F.2d 576 (5th Cir. 1972).
88. 355 U.S. 41 (1957).
89. 28 U.S.C. § 2106 (1970).
90. Crystal City v. Del Monte Corp., 463 F.2d 976, 981 (5th Cir. 1972).
91. WRIGHT § 99 at 442.
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the slippery notion of "material fact," and "judgment as a matter of
law." Thus it is not surprising that the Fifth Circuit was kept busy
during the past year overseeing the district court's use of the summary
judgment mechanism. Of the 13 cases during the past year in which the
district court granted summary judgment, the Fifth Circuit reversed
seven and affirmed six.

A typical example of the difficult line that the courts attempt to dance
in order to utilize this procedure to promote efficiency without cutting
off a valid dispute is the case of Pitts v. Shell Oil Co." In that case, the
plaintiff was an employee of a drilling company (Pruet) who was injured
while drilling an oil well for the defendant, Shell Oil Company. Pitts,
the injured workman, received workmen's compensation from Pruet
and then filed a negligence action against Shell Oil. The issue in question
concerned the status of Pitts in relation to Shell Oil. Pitts of course
claimed that the drilling company for whom he worked was an indepen-
dent contractor for Shell and that therefore his action in negligence
would lie, whereas Shell argued that Pitts was a compensation-covered
employee of Shell and therefore could only recover under workmen's
compensation. In response to Shell's request for an admission of facts,
Pitts admitted that Shell had the right to control the details of the well
drilling operations. Under the relevant Mississippi law, that admission
would appear to support the granting of a summary judgment for Shell,
for in essence, Pitts was admitting that the drilling company was an
employee of Shell Oil. However, the Fifth Circuit reversed the granting
of a summary judgment, stating that:

The question of who had the right of control is the ultimate issue in
this case; it is a mixed question of law and fact. Pitts was not a
foreman, he was not in a managerial position with Pruet. From whence
could he garner knowledge as to the essence of the agreement and
relationship between Pruet and Shell? Pitts was simply not competent
to comment on the aegis of the right. He should have the opportunity
to raise the issue of his competency at trial.9"

The court found in addition that the defendant had not met the heavy
burden of showing the absence of an issue of material fact. The contract
between Shell and the drilling company indicated an independent con-
tractor status in several of its aspects so that the question of whether
Shell had the right to control the details of the well drilling operation
was, in the court's opinion, a material issue of fact.

92. 463 F.2d 331 (5th Cir. 1972).
93. Id. at 334.

[Vol. 24



PRACTICE & PROCEDURE

Even after we set aside the grave difficulties inherent in sorting out
the difference between "fact" and "law", and have established that a
certain claim is a factual one, we still find significant vagueness in the
concept of what constitutes a "material fact" in a given situation. Mate-
riality of a fact depends on the legal theory upon which the case rests.
Where the court misreads that legal theory or misapplies the relevant
rule of law, an erroneous summary judgment often follows. For exam-
ple, in Ross v. John's Bargain Store Corp.4 the plaintiffs brought a
wrongful death diversity action against the defendant corporation. The
plaintiff's seven year old daughter had been fatally burned when her
nightgown caught fire and "burned like gas." The district court granted
the defendant's motion for summary judgment without stating its rea-
sons. The issue was whether it was necessary to prove actual knowledge
of the defective product or merely demonstrate that the John's Bargain
Store should have known of the nightgown's dangerous propensity.
After a detailed review of Louisiana law, the court was convinced that
"the Louisiana courts have left the door open for a purchaser or third
party to recover against a vendor under either theory,"95 (negligence or
redhibition statutes), and that a vendor may be held liable for injuries
caused by a defective product if he should have known of the defect at
the time of sale. Whether John's knew or should have known of the
dangerous nature of the gown is a question for the trier of fact. Reiterat-
ing the well-known rule that summary judgment is particularly suspect
where the state of mind of a party is in issue, the court reversed the
summary judgment order.

A similar misinterpretation occurred in Crystal City v. Del Monte
Corp.16 Crystal City sought a declaratory judgment that an agreement
with the defendant corporation97 and a supporting ordinance were void
under Texas law, because a voting member of the city council was an
employee of the defendant corporation. The district court granted sum-
mary judgment to the city on the basis that the contract was void or
voidable because of the conflict of interest.98 The Fifth Circuit reversed,
finding no Texas authority for the proposition that a conflict of interests
exists given the mere fact that a city official is employed at a corpora-
tion with which the city has contracted. The court interpreted Texas law
to require a "personal pecuniary interest" in order to invalide such a

94. 464 F.2d 111 (5th Cir. 1972).
95. Id. at 115.
96. 463 F.2d 976 (5th Cir. 1972).
97. The agreement concerned a promise by the city not to annex certain lands for seven years.
98. Unreported.
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contract, and, finding this question to be a disputed factual one, reversed
the summary judgment and remanded it for trial.

The final case in this area represents the more mundane situation in
which the lower court merely misread the status of the disputed facts.
In Kelly v. Illinois Central Railroad" a 14 year old boy, on his way to
the proverbial swimming hole, was seriously injured while ducking
under railroad cars in appellee's railroad year. In his amended com-
plaint, the boy alleged that the path he took through the yard was one
often used by people in the neighborhood with knowledge of the rail-
road, and that therefore, he was an invitee of the railroad. The district
court's response was to state that "the railroad did absolutely nothing
to invite the minor to cross these particular tracks in any manner at any
time." 100 The Fifth Circuit disagreed, reversing a summary judgment for
the railroad on the basis that the invitation issue was a disputed question
of fact, as was the question of whether the railroad cars were being
illegally handled in violation of a state statute.

DIRECTED VERDICT

In Panotex Pipeline Co. v. Phillips Petroleum Co.' the Fifth Circuit
affirmed the trial court's granting of motions for directed verdict for the
defendants which came in the middle of the defendants' cases.'"2 The
appellants argued that they were prejudiced by this "random" proce-
dure, specifically because the court had granted them the right to rebut
evidence in two instances. However, the Fifth Circuit saw no need to
rebut the evidence in question and saw no prejudice to the appellants in
this case. While explicitly not reaching the question of whether rule 50
prohibits the granting of a motion for directed verdict in the middle of
the defendants' case, and finding no case law on the point either way,
the court upheld the procedure, stating that:

In the end, the question of directing a verdict for a defendant during
the defendant's presentation is one of orderly procedure in the frame
of reference of trial court discretion, procedural due process, and a fair

99. 464 F.2d 446 (5th Cir. 1972).
100. Unreported.
101. 457 F.2d 1279 (5th Cir. 1972).
102. The court had denied defendant's motion for a directed verdict at the close of the plain-

tiff's case. After two days of defense evidence, the court suggested sua sponte that one of the
defendants move for a directed verdict. Both defendants (Shamrock and Phillips) were then granted
directed verdicts.
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trial. Here there is nothing of record to support any denigration of
procedural due process or the essence of a fair trial."'

The court did intimate, in its analogy to criminal procedure, that the
trial court did commit error, although harmless in this case. However,
by its explicit reservation of the proper interpretation of rule 50 the
court technically does not brand the granting of such motion error, with
the result that defendants are free to move for a directed verdict at any
time during the presentation of their case.

In Gulf Coast B & S Co. v. Local 480, AFL-CIO105 ajudgment below
was entered awarding damages and including interest from the date on
which the suit was filed to the judgment date. This judgment was af-
firmed on appeal. Thereafter the surety on the bond, by way of inter-
pleader, requested the district court to determine the ownership of the
funds turned over to the court by the surety. The defendant-union con-
tended at that point that the pre-judgment interest should not have been
awarded. The district court agreed, and treating the matter as a request
for relief from judgment under rule 60(b), reformed the judgment to
disallow the prejudgment interest. 06 The Fifth Circuit reversed on either
one of two theories. First, since the entire judgment including the pre-
judgment interest was affirmed on appeal, that issue is settled by the
affirmance and the district court is not free to upset that judgment. Such
a holding in fact must be based on a waiver theory since in this case
the award of pre-judgment interest was never contested in the trial court
nor raised on appeal. Secondly, the court found that rule 60(b)(l) could
not be applied even assuming that the affirmance on appeal did not bind
the district court since a rule 60(b)(1) motion must be raised within one
year, a requirement not met here. Neither rule 60(b)(4) nor rule 60(b)(6)
were available to the union to circumvent the one year limitation on the
filing of the motion. Rule 60(b)(4) applies only to void judgments, not
to all erroneous judgments and rule 60(b)(6) applies only where clauses
(b)(l), (2), (3), (4), or (5) do not provide coverage for the movants claim.
Here, where 60(b)(l) clearly applies, 60(b)(6) cannot be used. Therefore,

103. 457 F.2d at 1283.
104. It is questionable whether savings in time and cost will result from such "untimely"

directed verdicts, given the fact that most of them would surely be appealed by the plaintiffs, who,
having survived such a motion at the end of their case, await the opportunity to strengthen their
case by effective cross-examination, rebuttal, or stragic defense error. It might have been prefera-
ble, therefore, to declare such a directed verdict as error, which, because of the exceptional circum-
stances of the case, was harmless. Such a change in emphasis would affect litigation strategy and
prevent problems arising from a proliferation of such directed verdicts.

105. 460 F.2d 105 (5th Cir. 1972).
106. Unreported.

1973]



MERCER LAW REVIEW

the district court lacked power to alter its judgment and that reforma-
tion was reversed. As to the standard used in federal courts in determin-
ing when there is sufficient evidence to submit a case to the jury, the
Fifth Circuit re-emphasized the test laid down in Boeing Co. v.
Shipman,107 by quoting it in full repeatedly.'"8 Such an oft-repeated test
bears mentioning here, although its concrete usefulness in diagnosing or
predicting where the appellate court will draw the line in specific cases
is close to zero, speaking as it does in terms of "mere scintillas of
evidence" as opposed to "evidence on which reasonable men could not
disagree." Like so many legal tests, this standard does not attempt to
draw a general line applicable to all cases but merely assigns burdens
in a way to "inform" the drawing of the line in individual cases. The
test is as follows:

On motions for directed verdict and for judgment notwithstanding the
verdict the Court should consider all of the evidence-not just that
evidence which supports the non-mover's case-but in the light and
with all reasonable inferences most favorable to the party opposed to
the motion. If the facts and inferences point so strongly and over-
whelmingly in favor of one party that the Court believes that reasona-
ble men could not arrive at a contrary verdict, granting of the motions
is proper. On the other hand, if there is substantial evidence opposed
to the motions, that is, evidence of such quality and weight that reason-
able and fair-minded men in the exercise of impartial judgment might
reach different conclusions, the motions should be denied, and the case
submitted to the jury. A mere scintilla of evidence is insufficient to
present a question for the jury. The motions for directed verdict and
judgment n.o.v. should not be decided by which side has the better of
the case, nor should they be granted only when there is a complete
absence of probative facts to support a jury verdict. There must be a
conflict in substantial evidence to create a jury question. However, it
is the function of the jury as the traditional finder of the facts, and not
the Court, to weigh conflicting evidence and inferences, and determine
the credibility of witnesses. 09

107. 411 F.2d 365 (5th Cir. 1969).
108. For various applications of this test, see Olympic Ins. Co. v. H.D. Harrison, Inc., 463

F.2d 1049 (5th Cir. 1972), in which the Fifth Circuit reversed a jury verdict and ordered judgment
for the appellant; First Nat'l Bank v. United States, 463 F.2d 716 (5th Cir. 1972), in which the
court reversed a jury verdict in a tax case because it found that the taxpayer had failed to create a
substantial conflict on the question of motivation for a gift within four months of death; Faircloth
v. Lamb-Grays Harbor Co., 467 F.2d 685 (5th Cir. 1972), in which the court upheld a jury verdict
in a negligence case, finding a substantial conflict in the evidence.

109. 411 F.2d at 374.

[Vol. 24



PRACTICE & PROCEDURE

APPEALABILITY

In Wallace v. Norman Industries"' the court once again applied the
unfortunate Bodinger rule to the question of the appealability of a dis-
trict court's order refusing to stay an action. A dispute had arisen
between an Alabama corporation (Wallace) and an Illinois corporation
(Norman). Wallace sent Norman a copy of a complaint which the com-
pany intended to file against Norman unless a settlement was reached.
Shortly thereafter Norman commenced an action in the District Court
for the Northern District of Illinois seeking a declaratory judgment that
it was not liable to Wallace.

Wallace responded by filing its own suit in the District Court for the
Southern District of Alabama for damages and injunctive relief and
then successfully moved for a dismissal of the declaratory judgment
action in Illinois. Norman, the Illinois corporation, then filed a motion
in the Alabama district court to dismiss, transfer, or stay the Alabama
action pending Norman's appeal from the dismissal of his declaratory
judgment action in Illinois. This motion was denied by the Alabama
district court and Norman appealed, only to be met by Wallace's con-
tention that the denial of the motion was not appealable. The appellants
argued that the district court's denial of a stay is equivalent to a denial
of an injunction and therefore can be appealed under 28
U.S.C. § 1292(a)(1) (1970)."'

The appealability of an order refusing to stay proceedings in a district
court is, according to one authority, dependent on a rule which "causes
confusion at best and injustice at worst."" 2 The Fifth Circuit rule, deriv-
ing from the unfortunate distinction which the Supreme Court felt com-
pelled to draw in Baltimore Contractors Inc. v. Bodinger"3 was suc-
cinctly stated in Jackson Brewing Co. v. Clarke"4 as follows:

An order staying or refusing to stay proceedings in the District Court
is appealable under § 1292(a)(1) only if (A) the action in which the
order was made is an action which, before the fusion of law and equity,

110. 467 F.2d 824 (5th Cir. 1972).
111. "§ 1292 Interlocutory Decisions

(a) The courts of appeals shall have jurisdiction of appeals from:
(1) Interlocutory orders of the district courts of the United States. .. granting,
continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve
or modify injunctions, except where a direct review may be had in the Supreme
Court."

112. WRIGHT § 102 at 460.
113. 348 U.S. 176 (1955).
114. 303 F.2d 844 (5th Cir. 1962).
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was by its nature an action at law; and (B) the stay was sought to
permit the prior determination of some equitable defense or counter-
claim .1

5

As to the validity or rationality of this rule, the court in the instant
case was quite candid:

[W]e readily concede that it is anomalous that the appealability of the
order in this case should turn on an outmoded historical distinction.
Thirty years after the supposed merger between the courts of equity
and law, these ancient classifications continue to be determinative of
important questions of appellate jurisdiction. As the Supreme Court
held, however, we are bound by this rule until Congress chooses to
adopt another one. "6

In applying this rule, the court found that (A) the action in which the
stay was requested was one at law, thus fulfilling the first requirement
of the test, but that (B) the stay was not sought to permit the prior
determination of an equitable "defense or counterclaim" since the issues
underlying the declaratory judgment action were legal and not equita-
ble. 117

In Beefy King International Inc. v. Veigle,"8 the court held that an
order by the district court releasing certain property from a lis pendens
was an appealable order under 28 U.S.C. § 1292(a)(1). While the pur-
pose of a lis pendens is to notify interested parties of pending litigation,
the effect on the property owner is constraining and thus the analogy
to an injunction is strong, as is indicated by a Florida statute which
provides that "the court may control and discharge the notice of lis
pendens as the court may grant and dissolve injunctions."'

In Haining v. Roberts,' a three judge court below had granted decla-
ratory and injunctive relief to the plaintiff, who had challenged the
constitutionality of his discharge following his refusal to sign a loyalty
questionnaire required by the Mississippi Subversive Activities Act.' 2'
The plaintiff was ordered reinstated, awarded back pay earned prior to
his discharge, and awarded costs, but denied attorney fees. He moved
to amend the judgment to include earnings lost after discharge but the

115. Id. at 845.
116. 467 F.2d at 827.
117. The relevant inquiry here is a determination of how the issues would have arisen had

Congress not enacted the Declaratory Judgment Act.
118. 464 F.2d 1102 (5th Cir. 1972).
119. FLA. STAT. ANN. § 48.23(3) (1969).
120. 453 F.2d 1223 (5th Cir. 1971).
121. Miss. CODE ANN. §§ 4064-01 to -13 (1957).
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trial court denied the motion on the ground that no such claim had been
asserted in the case and no proof was adduced concerning a loss of
wages after discharge.

The plaintiff then appealed to the Fifth Circuit on the questions of
the denial of attorney fees and of the motion to amend. Did the appel-
lant file his appeal in the wrong court? The Fifth Circuit thought so, and
dismissed for lack of jurisdiction. The court held that, under 28
U.S.C. § 1253 (1970),22 the appeal should have gone to the Supreme
Court because the attorney fee and back pay claims were not separate
claims but merely aspects of the overall relief sought by the appellant.

Finally, in Atlantic Las Olas, Inc. v. Joyner,' the appeal was from
a dismissal for lack of jurisdiction below. The appellants brought suit
to prohibit the appellees from increasing the rental on certain leased
property, claiming that to do so would violate the president's 90-day
"Wage and Price Freeze" instituted on August 15, 19711 under the
Economic Stabilization Act of 1970, but the district court dismissed on
the grounds that the Act does not affect transactions such as these,
which took place before August 15, 1971.

The question on appeal was whether or not the proper court had been
selected for appeal purposes. Section 21 l(b)(1) of the Economic Stabili-
zation Act of 1970 creates a Temporary Emergency Court of Appeals
and b(2) grants it exclusive jurisdiction of all appeals from the district
courts in cases arising under the Act. Did this new court have exclusive
jurisdiction over the appeal even though the district court had deter-
mined that the case did not arise under the Act? The Fifth Circuit held
that the Temporary Emergency Court of Appeals should first be asked
to determine the jurisdictional problem. The case was dismissed without
prejudice to reinstatement if the Temporary Court should refuse to hear
the case, or "decide that it does not have jurisdiction to determine
jurisdiction."

INTERVENTION

Intervention as a matter of right occurs either when an unconditional
right to intervene is conferred by a statute of the United States, or when

122. The statute reads in relevant part:
Except as otherwise provided by law, any party may appeal to the Supreme Court from
an order granting or denying [a] permanent injunction in any civil action, suit or pro-
ceeding required by any Act of Congress to be heard and determined by a district court
of three judges.

123. 466 F.2d 496 (5th Cir. 1972).
124. Exec. Order No. 11, 615, 3C.F.R. 199 (1971).
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the intervenor (1) has an interest in the subject matter of the action, (2)
can show that, as a practical matter, the disposition of the action may
impair his ability to protect that interest, and (3) that his interest is not
adequately protected by the existing parties." 5

The question of whether or not the existing parties can adequately
represent the interests of the intervenor arose in an interesting fashion
in Smith v. Clark Sherwood Oil Field Contractors.'26 The case con-
cerned a suit under the Jones Act,'27 seeking to recover death benefits
for the death of a seaman. The decedent's personal representative
brought the action on behalf of the decedent's wife and four children
and also on behalf of an alleged illegitimate daughter of the deceased.
The decedent's widow sought to intervene on the grounds that her inter-
ests were not adequately represented. She disputed the parentage of the
illegitimate girl and argued that the interests of the legal family were in
conflict with those of the illegitimate child. The petition to intervene was
denied by the district court on the ground that each party's recovery
would be limited only by the proof of individual losses and thus any
amount awarded to the illegitimate daughter would not affect the legal
family's recovery. The brother negotiated a settlement with the
defendant-corporation calling for a $50,000 recovery to be distributed
among the beneficiaries. The illegitimate daughter was to receive
$21,000 of this money, and the remaining $29,000 was to be divided
between the widow and her four children. The lower court, upon receiv-
ing affidavits alleging that the decedent had publicly acknowledged the
illegitimate daughter and was supporting her at the time of his death,
entered judgment against the defendant as per the stipulated settlement.

The Fifth Circuit reversed, Judge Thornberry dissenting. Essentially
the court recognized that the total amount of the recovery was finite and
that the more one party would take, the less there would be available
for other parties. The total amount of the recovery cannot exceed the
total amount of financial support and personal guidance that the inter-
ested parties lost because of the death. Therefore the fight is over which
party lost the most financial support and guidance in this situation. Thus
the illegitimate daugher's interest is in proving that the deceased in-
tended to support her to the exclusion of the family while the family
would want to prove the opposite. In such a case there is a clear conflict
of interests and no single representative could represent both at the same
time. Judge Thornberry dissented, partially on the ground that the cru-

125. FED. R. Civ. P. 24(a).
126. 457 F.2d 1339 (5th Cir. 1972).
127. 46 U.S.C. § 688 (1970).
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cial issue of how much support the legal family could have expected (and
therefore lost) was independent of the status of the illegitimate daughter.
The facts showed that the decedent had not lived at home and had not
supported his legal family in any meaningful way for two years before
his death. This fact of non-support and the inferences from it concerning
future support for the legal family were the real issues in the case, and
the legitimacy of the daughter was not relevant to that issue, according
to the dissenting opinion.

CHOICE OF LAW

It is of course commonplace that a federal court sitting in a diversity
suit applies the law of the state in which it is sitting, including its
conflicts law. However, such a rule is not always easy to follow, both
because the state law is not always clear and because sometimes the
substance of the state law is hard to swallow. A prime example of this
second difficulty is illustrated by the case of McDaniel v. Petroleum
Helicopters, Inc.,"" in which the Fifth Circuit, albeit apparently swal-
lowing hard, followed the Louisiana Supreme Court's disavowal of
everything modern in choice of law theory.

The case was not perhaps quite as startling as the much cited case of
Victor v. Sperry,'29 the famous case which excited so much reform in
the area, but it was close. In McDaniel, the plaintiff sued, in a diversity
action, for the wrongful death of her husband who died in a helicopter
crash in Colombia, South America. The jury awarded $220,000 to the
deceased's wife as against the manufacturer of the helicopter. The man-
ufacturer appealed arguing that a special provision of Colombian law
limited recoverable damages for the loss of love and affection in such
an action to 2,000 pesos, or approximately $110. The district court had
held that Louisiana public policy would require that this limitation on
damages in Colombia be disregarded in a case such as this, and the jury
returned the above award without any specific breakdown of dam-
ages. 1

30

The Fifth Circuit reversed on the question of damages. Bound as they
were to apply Louisiana's conflict of laws rule in this area,", and faced
as they were with the recent Louisiana Supreme Court decision which
explicitly rejected the whole thrust of modern conflicts thinking and

128. 455 F.2d 137 (5th Cir. 1972).
129. 163 Cal. App.2d 518, 329 P.2d 728 (1958).
130. With the exception of designating $55,000 as due to a minor child.
131. Klaxon Co. v. Stentor Mfg. Co., 313 U.S. 487 (1941).
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chose to stay with the "clear cut" lex loci rule,' 32 the court held that
Louisiana would limit the damages in question to $110, and remanded
the case for a trial limited to the amount of damages. As the court said,
"Since Johnson, the trial and appellate courts within this Circuit have
abandoned any effort (albeit often with a gratuitous note of regret) to
apply any law save that which the rule of lex loci would direct in suits
brought initially in Louisiana courts."' 133 The court closes with four
quotes from the Johnson case which seem only to underscore their regret
concerning this outcome. 34

In a similar, but less poignant, situation, the court was called upon
to "seize the initiative and lead Texas out of the depths of its 'going and
coming' rule . . . and into the bright sunlight of 'portal to portal' cover-
age. .... ,,"31 The plaintiff's decedent was killed while walking along an
unlit stretch of highway after midnight approximately one thousand feet
from the plant entrance after leaving her work. The Fifth Circuit in this
case affirmed the district court's holding that the employer was not
liable under the Texas rule that a compensable injury must be sustained
either on the employer's property or so close as to be for all practical
purposes a part of the property, 13 and agreed that any extention of the
law in this area would have to be done by the Texas courts. The Fifth
Circuit, while demonstrating its determination to follow where
Klaxon 37 will lead, also had a chance to demonstrate its own sensitivity
to recent choice of law discussions in the case of American Mannex
Corp. v. Rozands.'18 In this case, the taxpayers contested the 1966
imposition of a Louisiana state ad valorem tax on certain of the prop-
erty in a Louisiana state court, claiming that the import-export clause
of the United States Constitution protected their property from state
taxation. Having lost on this claim in state court, the taxpayers sued in
federal district court to contest the imposition of the same tax in 1967,
1968, and 1969.

132. Johnson v. St. Paul Mercury Ins. Co., 256 La. 289, 236 So.2d 216 (1970).
133. 455 F.2d at 140.
134. For example, the following quote is reproduced:

The rule (lex loci) has had the beneficial effect of certainty and simplicity of application
and has done much to promote the expeditious disposition of cases where the problem
is presented. 455 F.2d at 140, quoting 256 La. at 291, 236 So.2d at 218.

The same would hold true, presumably, for the guillotine. The opinion in Johnson, especially the
excellent dissent, contains a rich source of materials concerning the demise of the rigid lex loci
rule.

135. Flores v. Employer's Fire Ins. Co., 464 F.2d 1276, 1277 (5th Cir. 1972).
136. Dishman v. Texas Employers' Ins. Ass'n, 440 S.W.2d 727 (Tex. Civ. App. 1969).
137. 313 U.S. 487 (1941).
138. 462 F.2d 688 (5th Cir. 1972).
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The district court held that the federal suit was barred by the earlier
state court determination of the constitutional issue involved. The dis-
trict court reasoned that under Louisiana law res judicata would not bar
the suit, since different years were involved, but that the concept of
"judicial estoppel," adopted in Louisiana in 1957 in California Co. v.
Price'39 and followed since then despite scholarly criticism, would be
applied to this case by Louisiana courts and therefore must be followed
by the district court.

The Fifth Circuit agreed with the lower court's disposition of the case
but felt constrained to enlarge the discussion of the choice of law dimen-
sion of the case. The district court had deferred to Louisiana law on the
basis of James Talcott, Inc. v. Allahabad Bank, Ltd.,40 and the
Restatement (Second) of Conflict of Laws § 95 (Proposed Official
Draft, (1967)). The Restatement (Second) which has now been finalized,
states, "What issues are determined by a valid judgment is determined,
subject to constitutional limitations, by the local law of the State where
the judgment was rendered."''

The Fifth Circuit agreed with the conclusion of the district court but
explicitly refused to follow the rigid Restatement position quoted above.
Suggesting the acceptance of a governmental interests analysis, 4 ' the
court indicated that it would not feel bound to defer to the local law of
the state in question where independent federal interests were sufficient
to overcome the automatic deference to state law. As the court suc-
cinctly stated, "The application of state law we approve today is state
law wrapped in a cocoon of federal law governing the degree of adher-
ence to state law-not unequivocal application of naked state law."'4

An interesting discussion concerning choice of law analysis can be
found in Blair v. Page Aircraft Maintenance, Inc.' In that case five re-
employed veterans brought suit against their employer, Page Aircraft,
alleging that Page had, in contravention of their rights under 50
U.S.C. § 459 (1970), refused to count their time spent in the military
service as time worked for the purpose of seniority, pay rates, and other
benefits. The trial court found for the plaintiffs and Page appealed,
claiming that the actions were barred by the relevant statute of limita-
tions.

139. 234 La. 338, 99 So.2d 743 (1957).
140. 444 F.2d 451 (5th Cir. 1971).
141. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 95 (1971).
142. See B. CURRIE, SELECTED ESSAYS ON THE CONFLICT OF LAWS (1963); R. WEINTRAUB,

COMMENTARY ON THE CONFLICT OF LAWS (1971).
143. 462 F.2d at 691.
144. 467 F.2d 815 (5th Cir. 1972).
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The Fifth Circuit per Judge Coleman agreed with the appellant that
the actions were time barred and reversed the district court, Judge
Tuttle dissenting. The majority and dissent agreed that since there was
no federal statute of limitations applicable to actions under section 459,
the relevant statute of limitations would be that of the state in which
the controversy arose, so that in this case the Alabama limitation of one
year would apply. It was also agreed that the actions in questions were
not commenced until several years after the statute had run. The disa-
greement arose over the reason for the delay and whether that reason
tolled the'statute of limitations. At least some of the veterans requested
assistance in prosecuting their claims within the one year period, but all
the claims were held up by the Departments of Labor and Justice for
three to four years. The majority was of the opinion that the whole
purpose of the statute of limitations would be defeated if delays by
counsel were allowed to toll the statute of limitations period, and were
unconvinced that any exception should be made for the delay in govern-
mental procedure which was no fault of the veterans.

Judge Tuttle, on the other hand, thought that tolling of the state
statute of limitations should be decided by the court based on federal
policies, and that deference to state law in this area was neither com-
pelled nor wise. 4 ' Seen in this light, Judge Tuttle was of the opinion that
the majority position "disembowels" the Act, for the result of that
position is to force the veterans to hire private counsel to press their
claims, although section 459 (h) indicates that it is the responsibility of
the secretary of labor to "render aid in the replacement in their former
positions of persons who have satisfactorily completed any period of
active duty in the armed forces.''14

The crux of this dispute, which is not explicitly discussed in either
opinion, concerns the question of whether or not the Justice Department
is capable of bringing such suits in a timely fashion under the state
limitation. If it is not possible for the Departments of Labor and Justice
to move the veteran's complaints to the litigation stage within the one
year period, given the nature of the federal bureaucracy, then surely the
majority's wooden application of the state limitation is unjust as well
as unreasoned. On the other hand, if the three to four year delay was

145. Judge Tuttle relies on his own majority opinion in Mizell v. North Broward Hosp. Dist.,
427 F.2d 468 (5th Cir. 1970), which was written over Judge Coleman's dissent. In that opinion,
the majority established the position that the "federal purpose, policy and intent of Congress as
to the objectives of the legislation" are the proper parameters of choice when deciding what acts
toll a state statute of limitations.

146. 50 U.S.C. § 459(h) (1970).
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simple inefficiency on the part of the government, then tolling the stat-
ute on that basis would make no sense, on either state or federal ration-
ales. But surely, whatever the final disposition of a case such as this,
the better test is that stated by the dissenting opinion, for that test
incorporates both the federal policies underlying the federal statute in
question and the general purposes behind a statute of limitations,
whereas the rigid application of a repose rationale would cut off the
plaintiffs even if it were impossible for the government bureaucracy to
respond within the time limits of an unrelated state limitation period.

In Gillies v. Aeronaves de Mexico'47 the issue involved a choice of law
concerning the proper statute of limitations. The trial court, sitting in
Florida, held that the suit was governed by the Florida statute of limita-
tions and thus that the suit was not time barred. The Fifth Circuit
reversed, holding that the applicable statute of limitations, that of Mex-
ico, did bar the suit. While Florida follows the general rule that the law
of the forum governs in procedural matters, it also recognizes, in line
with well-settled authority, that when a new right of action is created
by a statute in which is also included a time limitation, then that limita-
tion period becomes a condition of the newly created right and is not
treated as a merely procedural matter. Florida would, under this ap-
proach, hold that the Mexican limitation' should be applied, and this
Florida conflict of laws rule must be applied by a federal court sitting
in Florida in a diversity action.

The fiction of "relation back" of an amended pleading to avoid a bar
by the statute of limitations was applied in Welch v. Louisiana Power
and Light Co.'49 The plaintiff, an apprentice lineman, had been injured
as a result of a defective bolt holding a crossarm on a telephone pole in
place. The original complaint named several parties and included the
unknown manufacturer of the bolt, styled as "ABC Manufacturing
Company." Subsequently the identity of the bolt manufacturer was
discovered and the plaintiff sought to amend his complaint to substitute
the actual manufacturer (Oliver) for the above styled company. Oliver
moved to dismiss on the grounds that the one year Louisiana statute of
limitations had run prior to amendment.

The court, interpreting Louisiana law, held that the amendment to the
pleadings would not "relate back" under Louisiana law and that the
amendment therefore would be barred but that if federal law was to be

147. 468 F.2d 281 (5th Cir. 1972).
148. Providing that such actions will lapse in two months from the day after the date of

dismissal from employment.
149. 466 F.2d 1344 (5th Cir. 1972).
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applied, such relation back would be permitted. 50 The court held this
matter to be a procedural one governed by federal law and remanded
the case to determine whether or not Oliver had the type of notice
required by rule 15.111

STATUTES OF LIMITATION

In Poster Exchange, Inc. v. National Screen Service Corp.,' the
Fifth Circuit had the chance to apply the recent holding concerning the
statute of limitations in anti-trust actions in Zenith Radio Corp. v.
Hazeltine Research, Inc.'53 In Zenith, the Supreme Court held that
while the four year statute of limitations on such actions begins to run
upon the commission of an act which damages the plaintiff's interests,
that four year limitation does not apply to damages from the illegal act
which are too speculative to support recovery within the four years
following the illegal activity. As the Supreme Court said in Zenith:

In antitrust and treble-damage actions, refusal to award future profits
as too speculative is equivalent to holding that no cause of action has
yet accrued for any but those damages already suffered. In these in-
stances the cause of action for future damages, if they ever occur, will
accrue only on the date they are suffered; thereafter the plaintiff may
sue to recover them at any time within four years from the date they
were inflicted. 4

The Supreme Court based this approach on the importance of private
actions in anti-trust enforcement proceedings and the fact that without
such an approach damages which could not be proved within four years
would be forever lost.' 5 In the instant case, Poster Exchange brought
an action against National Screen in 1961 alleging anti-trust violations.
Shortly before trial, in 1963, Poster amended its complaint to include
five movie producers as defendants. The producers moved for and were
granted summary judgment, which was affirmed on appeal. On Febru-
ary 26, 1969, after winning a judgment against National Screen, Poster
filed a new action against National Screen and the same producers, but

150. FED. R. Civ. P. 15(c).
151. For a better discussion of the law in this area, see Williams v. United States, 405 F.2d

234 (5th Cir. 1968).
152. 456 F.2d 662 (5th Cir. 1972).
153. 401 U.S. 321 (1971).
154. Id. at 339.
155. For a further explication of the Zenith opinion and a criticism of its holding in this area,

see Recent Decisions, Anti-trust-Statutes of Limitation, Tolling, Future Damages, 38 J. AIR L. &
CoM. 67 (1972).
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adding Columbia Pictures as a defendant for the first time. To this
action, the subject of the instant case, the producers filed for a summary
judgment on the grounds of (1) res judicata, (2) collateral estoppel, and
(3) the statute of limitations. Summary judgment was granted by the
district court on the grounds that the statute of limitations barred the
suit, and this appeal followed.

The Fifth Circuit vacated the judgment and remanded the case with
a recommendation to appoint a master to sort out the problems in the
case. As to the question of the statute of limitations the court followed
the lead of the Zenith case and held that:

With respect to post-1961 actions which substantively are not fore-
closed by the 1963 summary judgment, Poster may recover damages
for all such acts which occurred within four years of the 1969 suit. As
to such acts occurring prior to 1965, it can recover for such damages
as could not reasonably have been proved prior to February 26, 1965.
This could conceivably include damages for acts occurring pre-1961
without establishing independent post-1961 acts as a cause.' 8

Thus the case was remanded to determine the collateral estoppel
effect of the 1963 summary judgment in favor of the producers, as well
as to allow Poster to demonstrate the earliest times for which damages
arising from an act or facts could have been proved, thus fixing the
beginning of the limitation period under the Zenith rule.

ABSTENTION

The question of abstention arose in several ways during the survey
year. In Shaw v. Garrison, 7 the Fifth Circuit was required, in a much
publicized context, to deal with the question of the propriety of federal
court intervention in a state criminal prosecution. The district court had
issued a permanent injunction against Garrison's prosecution of Shaw
for perjury, finding that the "special circumstances" requirements of
Younger v. Harris,' were met by the "bad faith" prosecutions of the
defendant Garrison. Garrison argued on appeal that such "special cir-
cumstances" were not met in his case in that a mere finding of bad faith
or harassment is insufficient to prove the "great and immediate," "irre-
parable injury" required by Younger v. Harris.

The Fifth Circuit affirmed the district court, finding that "a showing

156. 456 F.2d at 667-68.
157. 467 F.2d 113(5th Cir. 1972).
158. 401 U.S. 37 (1971).
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of bad faith or harassment is equivalent to a showing of irreparable
injury for purposes of the comity restraints defined in Younger, because
there is a federal right to be free from bad faith prosecutions. Irrepara-
ble injury need not be independently established."' 59 Finding further that
the district court's holding that the perjury charge was brought in bad
faith and for harassment was not "clearly erroneous,"'"" the court af-
firmed the granting of the permanent injunction.

In Palaio v. McAuliffe' the appellants sought declaratory and in-
junctive relief' against efforts in a Georgia state court to have certain
motion pictures declared obscene. The district court denied relief and
appellants argued on appeal that the "special circumstances" require-
ment of Younger did not apply, quoting dicta in Younger to the effect
that intervention in state civil proceedings were not covered by the
rulings.

The Fifth Circuit affirmed the district court's refusal to step in, hold-
ing that whenever federal anticipatory relief will significantly affect the
enforcement of state criminal law then such relief is barred by a strong
policy of nonintervention, unless the Younger circumstances are met.
While the particular action complained of in the state court-a proceed-
ing to declare the films obscene-was clearly civil in nature, the court
found the hearing to be a part of Georgia's program of enforcing its
criminal laws and therefore "functionally equivalent" to a direct crimi-
nal prosecution.'63 Thus, "[W]here plaintiff is unable to prove the exist-
ence of 'special circumstances,' the principles of Younger bar federal
intervention in a state civil proceeding that is an integral part of a state's
enforcement of its criminal laws."'' 6 4

In Romero v. Caldwell,' the appellants sought by class action to
determine whether the one-man one-vote rule applies to the elected
justices of the peace in El Paso County, Texas. The district court dis-
missed on the ground that Avery v. Midland County, 6' had no applica-
tion. The Fifth Circuit affirmed the dismissal on abstention grounds
without reaching the question of whether or not the one-man one-vote
rule applies to judicial officers. A threshold question according to the

159. 467 F.2d at 120.
160. FED. R. Civ. P. 52(a).
161. 466 F.2d 1230 (5th Cir. 1972).
162. Under 42 U.S.C. §§ 1983, 1343 (1970).
163. The court read Evans Theatre Corp. v. Slaton, 227 Ga. 377, 180 S.E.2d 712 (1971) as

characterizing these suits as civil techniques for enforcing Georgia's criminal prohibitions.
164. 466 F.2d at 1233.
165. 455 F.2d 1163 (5th Cir. 1972).
166. 390 U.S. 474 (1968).
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court was whether or not the justices of the peace in question had
county-wide jurisdiction or were limited in jurisdiction to the precincts
in which they were elected. Because this question was crucial to the
appellants' case, and because the question was unsettled in Texas, and
in fact one of some controversy, the court abstained under the well-
known Pullman doctrine."7 Briefly stated, the Pullman doctrine holds
that when one of the linchpins of a constitutional attack on state action
in a federal court concerns an unsettled question of state law, then
abstention is proper by a federal court until such time as the state court
has settled the question in controversy. Obviously if the constitutional
attack relies on one interpretation of the state law question, and the
state courts interpret the law in another way, the constitutional question
has no foundation.

The court was at pains to point out that this abstention doctrine, while
applicable to civil rights cases in general,"'8 did not apply where the state
law was clear and unambiguous or where it was not clear that the federal
constitutional question would be avoided by a construction of the state
law. However, in this case, the court found the traditional bases for
abstention to be strong and affirmed the dismissal on that ground. The
court noted that in the normal case they would retain jurisdiction pend-
ing determination of the state issue, but since the Texas Supreme Court
had indicated that it would not entertain a declaratory judgment pro-
ceeding in such a case because the federal court's continuing jurisdiction
over the case would mean that the Texas court's decision was not final
and therefore advisory, the court dismissed the action without prejudice.

In Bland v. McHamm, re a complaint brought pursuant to 42
U.S.C. § 1983 (1970) was filed by a group of negro property owners in
Edwards, Misissippi, charging that their property tax assessments had
been increased as a result of retaliatory racial discrimination by the
Mayor and Board of Aldermen. Although the evidence seemed rather
clear in favor of the plaintiffs,170 the district court denied all relief on
the merits, also alluding to a jurisdictional problem. The Fifth Circuit

167. Railroad Comm'n v. Pullman Co., 312 U.S. 496 (1941), recently reaffirmed by Askew v.
Hargrave, 401 U.S. 476 (1971).

168. The appellant argued that the sensitive nature of the right involved (voting) and the
probable consequences of abstention on that right should be taken into account in Harman v.
Forssenius, 380 U.S. 528 (1965): Edwards v. Sammons, 437 F.2d 1240 (5th Cir. 1971). The court
distinguished these cases on the ground that they did not meet the Pullman test.

169. 463 F.2d 21 (5th Cir. 1972).
170. Following protests against local merchants and town officials, the assessment of all lots

owned by negroes increased by 52.6 per cent while the increase in white-owned property amounted
to 3.4 per cent.
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vacated the decision on the merits but affirmed on the jurisdictional
question. The basic issue presented concerned the relationship between
two statutes. The first, 28 U.S.C. § 1341 (1970) states that, "[t]he dis-
trict courts shall not enjoin, suspend or restrain the assessment, levy or
collection of any tax under State law where a plain, speedy and efficient
remedy may be had in the courts of such State."'' The second, and
potentially conflicting statute, is the familiar 42 U.S.C. § 1983 (1970),
which grants a right to sue for redress of unconstitutional actions.

The taxpayers argued that section 1983 carries no exhaustion require-
ment with it and that it is not limited by section 1341. While prior
decisions had discarded this theory, they had done so on the theory that
section 1983 involved only "personal" rights as opposed to "property"
rights and therefore was inapplicable to state tax actions, but this dis-
tinction between personal and property rights vis-a-vis section 1983 was
obliterated in Lynch v. Household Finance Corp.7 2 However, in that
same opinion the Supreme Court indicated that state tax laws consti-
tuted a special class of cases governed by unique considerations so that
they could legitimately be barred by section 1341 without unduly re-
stricting the scope of section 1983.

The taxpayers further argued that even assuming that section 1341
prohibits anticipatory federal adjudication of their tax claim, it does not
bar their action for a refund. Section 1341 had already been held applic-
able to a refund situation in Kiker v. Hefner,' but no explanation had
been given for the holding. The court here analyzed the holding in more
detail and found that, even apart from the statute, sound judicial pol-
icy' precludes consideration of the refund action on the federal level
prior to a state determination of the issue.

An action for a refund is an integral part of state tax administration.
We see no reason to bifurcate the state remedy. Section 1341 compels
the taxpayers to seek anticipatory relief through a plain, speedy and
efficient state remedy. An ancillary claim for a refund should properly
be joined with it.' 75

The court further found that the Mississippi remedy was "plain, speedy
and efficient" and thus met the statutory requirements of section 1341.

171. 28 U.S.C. § 1341 (1970).
172. 405 U.S. 538 (1972).
173. 409 F.2d 1067 (5th Cir. 1969).
174. Such policy is based not only on general principles of federalism but also on the grounds

of the peculiar needs of tax administration. See Perez v. Ledesma, 401 U.S. 82 (1971) (Brennan,
J., concurring in part and dissenting in part).

175. 463 F.2d at 27.
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MISCELLANEOUS

In Eli Lilly & Co. v. Generix Drug Sales,. Inc.' the court was faced
with a difficult patent infringement case which was complicated by
alleged procedural errors by the lower court. The fight was over the
popular drug sold by Lilly under the registered trade name, "Darvon."
Lilly sought declaratory and injunctive relief against the defendant drug
firm, Generix, and Generix counterclaimed for injunctive relief as well
as monopoly damages, demanding a jury trial. After a lengthy eviden-
tiary hearing, the lower court granted Lilly's request for a preliminary
injunction. Thereafter, the trial court, acting sua sponte, set a hearing
on a final judgment and, subsequent to an in-chambers conference with
all parties, and after Lilly had dropped its claim for damages, perma-
nently enjoined the manufacture and sale operations contemplated by
Generix and dismissed their counterclaim.

The Fifth Circuit found no abuse in discretion in the granting of the
preliminary injunction even though the lower court adopted Lilly's sug-
gested findings of fact verbatim, holding that the findings were not
"clearly erroneous."' 7 However, the procedure followed in entering the
final order in this case was not acceptable, according to the court. In
the first place the court was unable to ascertain whether the appellants
had fair notice that the court had ordered "the trial of the action on the
merits to be advanced and consolidated" with the preliminary injunction
application, as allowed by rule 65(a)(2).178 In this connection the court
reiterated that, while it does not require a formal written notice of a
consolidation under rule 65(a)(2), it does require some notice to the
parties that they face their final day in court so that the parties will be
forewarned and will plan their strategies accordingly. However, as was
made clear in Nationwide Amusement, Inc. v. Nattin,79 the appellant
cannot rest on lack of notice alone, but must demonstrate actual preju-
dice, that is, that "the lack of notice caused the complaining party to
withhold certain proof which would show his entitlement to relief on the
merits."1 0

176. 460 F.2d 1096 (5th Cir. 1972).
177. See Railex Corp. v. Speed Check Co., 457 F.2d 1040 (5th Cir. 1972).
178. FED. R. Civ. P. 65 (a)(2) states that:

Before or after the commencement of the hearing of an application for a preliminary
injunction, the court may order the trial of the action on the merits to be advanced and
consolidated with the hearing of the application . . . .This subdivision (a)(2) shall be
so construed and applied as to save to the parties any rights they may have to trial by
jury.

179. 452 F.2d 651 (5th Cir. 1971).
180. 460 F.2d at 1106.
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In the case of In re Double D Dredging Co.' the decedent's adminis-
trator brought an action for his death under the Jones Act,"'2 (1970). The
defendant-shipowner filed a petition for limitation of liability under 46
U.S.C. §§ 183 et seq. (1970), and in the petition swore that the waters
in question were navigable and that the decedent was a seaman-crew
member within the meaning of the Jones Act. The trial court, on its own
motion, consolidated the limitation petition and the Jones Act suit. The
limitation action was tried to the court and denied without the filing of
any findings of fact or conclusions of law.

After this finding, the case went before a jury on the Jones Act suit,
and the jury found for the defendant-shipowner. The appellant argued
on appeal that the issues of seaman status and navigability should have
been taken from the jury because the defendant was estopped from
denying what he had sworn to in his limitation petition.

The Fifth Circuit agreed that the defendant shipowner was estopped
from denying either navigability or seaman status. As to navigability,
since the defendant had asserted it as a basis for jurisdiction in admi-
ralty in order to seek the advantages of the Limitation of Liability Act
(available only in admiralty), the court held that the defendant was
estopped from denying it in the Jones Act suit. The court refused to
specify whether this estoppel operated (1) because of the prior pleadings
filed on the limitation action, or (2) because a positive finding of naviga-
bility was implicit in the lower court's disposition of the limitation
case,"' implying, of course, that either one would be sufficient. The
court made a stab at a rule of law in the following paragraph:

Our research discloses no case in this Circuit in which pleadings in
identifiably separate actions were made the basis of such an estoppel.
The consolidation order of the District Court, however, created what
is in essence a single lawsuit divided into two stages, and we hold that
when identity of parties and a single transaction encompass both ac-
tions a party making such an allegation is bound by it."s4

Does the holding ("we hold . . .") apply only to consolidated cases or
to all cases which meet the test laid out in the last phrase?

The issue of the seaman status clearly would be covered under this
test, as stated, with no further discussion. However, the court was

181. 467 F.2d 468 (5th Cir. 1972).
182. 46 U.S.C. § 688 (1970).
183. The lower court's decision was on the merits, thus implying that jurisdiction was proved.

which implied that navigability was found.
184. 467 F.2d at 469.
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clearly uncomfortable with this broad test and dealt with the seaman
status as follows:

The issue of seaman status is not so clear since it was not jurisdictional
to the limitation proceeding, and it was not necessarily implied in the
Court's denial of limitation. We conclude, however, that since most of
the considerations leading to the result reached on the navigability
issue apply here and the law of estoppel would dictate this result had
this originally been a single lawsuit, Shipowner is estopped from con-
tradicting its limitation petition on the seaman status issue in a consoli-
dated proceeding. 185

The only apparent overlapping consideration which connects the naviga-
bility discussion with this one is the consolidation of the two actions.
And clearly, the law of estoppel, which would apply had this originally
been a single lawsuit is simply not relevant in this case.

The court, by its discussion of the seaman status claim, indicated that
the finding of navigability implicit in the lower court's decision on the
merits was important in its finding of estoppel in that area. But the test
which it lays down, quoted above, has no relation to that relatively
narrow and sensible position; rather it broadly states an estoppel rule
which forces a shipowner to forego a jury trial on issues admitted in an
attempt to limit damages.

185. Id. at 470 (emphasis added).

19731




