
ARMED SERVICES

By DONALD N. ZILLMAN*

In the "peace is at hand" year of 1972 it was not surprising that
armed services cases involved but a limited amount of the Fifth Circuit's
time. Approximately 20 decisions were rendered with possibly one-half
dozen breaking even limited new ground. Prosecutions under the soon-
to-expire selective service laws provided the majority of the cases. A
variety of requests from active duty servicemen made up most of the
remainder. Conscientious objector issues faced the court in both catego-
ries. Other recurring themes were the interpretation of the section
10(b)(3) prohibition on pre-induction judicial review and the filing of
deferment claims after the receipt of an induction notice.

CONSCIENTIOUS OBJECTION

While the Supreme Court decided three conscientious objector cases

during 1972 their impact was little felt in the Fifth Circuit's cases. Parisi
v. Davidson' removed the necessity for a serviceman claiming conscien-
tious objector beliefs to litigate his beliefs at a court-martial prior to
seeking federal habeas corpus relief. A similar expansion of federal
court access resulted from Strait v. Laird.' There the Court backed
away from the military's insistence that custody for habeas corpus pur-
poses over certain reservists could only lie in the district where their
nominal military superior resided.

Expeditious process of selective service matters took precedence over
constitutional due process claims in Fein v. Selective Service System.'
Pursuant to his request, Fein's local board had classified him as a
conscientious objector. Without a clear statement of reasons, the State
Director of Selective Service secured a reversal of this finding by the
State Appeal Board. Fein brought suit in federal court asserting that the
failure to provide reasons and offer him a meaningful chance to rebut
constituted a deprivation of due process. Immediately at issue was the
interpretation of section 10(b)(3) of the Selective Service Act: "No
judicial review shall be made of the classification or processing of any

* Captain, U.S. Army. Instructor, The Judge Advocate General's School. B.S. 1966, J.D. 1969,

University of Wisconsin; LL.M. 1973, University of Virginia. The opinions and conclusions pre-
sented are those of the author and do not necessarily represent the views of any governmental
agency.

1. 405 U.S. 34 (1972).
2. 406 U.S. 341 (1972).
3. 405 U.S. 365 (1972).



MERCER LA W REVIEW

registrant by local boards, appeal boards, or the President except as a
defense to a criminal prosecution . . . after the registrant has responded
either affirmatively or negatively to an order to report for induction
... 9' All Court members granted that some exceptions to this strict
"no pre-induction review" standard were recognized. A majority of the
court, however, felt that the issues raised by Fein, significant as they
were, would allow "litigous interruption" of the Selective Service Sys-
tem. The legislative intent of section 10(b)(3) was to prevent such delays
in the face of a national military emergency. Relief was denied to Fein.

In the Fifth Circuit two of three servicemen challenging the military's
failure to discharge them as conscientious objectors were successful in
their attempts. In Howe v. Laird5 and Kurtz v. Laird' the servicemen
made prima facie cases for conscientious objector status. The final mili-
tary reviewing authorities denied the applications on the vague grounds
that the servicemen "lacked the depth of conviction" required of a
conscientious objector. In brief opinions the Fifth Circuit found no basis
in fact to defeat the servicemen's claims and ordered them released from
military service.

The petitioner was less successful in Silverthorne v. Laird.' In
reviewing Silverthorne's military records the court found statements by
Silverthorne that he engaged in the activities of groups which proposed
"violent revolution," that he had taken part in attacks on the Justice
Department, the Chicago police, and a Kent State University ROTC
building, and that, while he preferred the non-violent overthrow of "our
facist [sic] form of govt.," he would "use whatever measures need be." 8

Later statements by Silverthorne substantially disavowed any commit-
ment to violence and stated that he felt his original statements were "too
sarcastic and antagonistic." Military recommendations that Silver-
thorne's discharge be granted appeared to stress the need for removing
a subversive from the ranks rather than any pacifist beliefs of Silver-
thorne.

The court initially rejected Silverthorne's claim that his bellicose
statements were improperly considered by the Army. Military regula-
tions clearly permit the use of all personnel file information in reaching
a determination on a conscientious objector application. The court then
supported the Army's denial of the conscientious objector classification

4. 50 U.S.C. App. § 460(b)(3) (1970).
5. 456 F.2d 233 (5th Cir. 1972).
6. 455 F.2d 965 (5th Cir. 1972).
7. 460 F.2d 1175 (5th Cir. 1972).
8. Id. at 1181.
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on the basis of Silverthorne's lack of sincerity. The court found that
Silverthorne's initial statements reflected either a lack of sincere objec-
tion to war in any form or the rapid, unexplained change in beliefs
showed their insincerity.

Following the Army's denial of Silverthorne's conscientious objector
application, his company commander ordered a psychiatric evaluation
of Silverthorne as the possible prelude to discharge under Army regula-
tions governing unfit or unsuitable personnel.9 While the psychiatrist
gave a negative opinion of Silverthorne's potential value to the Army,
the company commander did not take action to have Silverthorne dis-
charged. In court Silverthorne contended that the Army was under an
obligation to administratively discharge him in view of the psychiatrist's
report.

The court found a clear distinction between the conscientious objector
discharge provisions and those providing for unfitness or unsuitability
separation. The former were for the benefit of the soldier; the latter
strictly for the benefit of the Army. The latter regulations clearly indi-
cate that it is the company commander who institutes the proceedings
and that he may, but need not, follow psychiatric or other advice. Even
under the Fifth Circuit's broadened guidelines for reviewing military
action,'" Silverthorne's claim was frivolous and properly dismissed for
want of jurisdiction.

The Fifth Circuit also found sufficient basis in fact to uphold a Selec-
tive Service System denial of conscientious objector status in United
States v. Brown." Brown's local board denied his conscientious objector
claim citing the late date of his assertion of beliefs, an unsuccessful
attempt to enlist in the Navy, Brown's association with the Bahai faith,
and a letter from Brown's father stating that "as far as I know he has
no claim to being a conscientious objector." The court found that asso-
ciation with the Bahai community could hardly support an inference of
insincerity. However, the combination of the other three reasons did
provide a sufficient basis for the board's action. The court noted that
Brown's allegation that his father signed the letter while drunk and
under the prodding of an aunt and grandfather was not raised until long
after the board had met on Brown's claim. Brown's contention that the
citation of an invalid reason for denial (his Bahai association) would
invalidate the conscientious objector denial was similarly rejected by the

9. Army Reg. No. 635-212.
10. See Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971).
II. 456 F.2d 983 (5th Cir. 1972).
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Fifth Circuit. They distinguished Clay v. United States"2 as a case where
it was unclear that the board had relied on any legitimate ground.
Brown's board had stated its exact reasons and the permissible ones
were sufficient to provide the basis in fact for denial. Brown's conviction
was affirmed.

The Supreme Court's 1971 decision in Ehlert v. United States3 that
conscientious objector claims filed after the receipt of an induction
notice need not be heard by the local board was decisive in three cases.
In United States v. Stockdale4 the court clearly found that Ehlert had
held that sudden crystalization of conscientious objector beliefs was not
a factor beyond the control of the registrant"3 and that the board was
prohibited from reopening the case. Thus a "courtesy interview" was
treated as an absolute nullity. Ehlert similarly controlled in United
States v. Steiner"6 and United States v. Thomas."

A favorable procedural ruling for conscientious objector applicants
came in the Fifth Circuit's August decision in United States v.
McGarva.18 An earlier Fifth Circuit decision rejecting McGarva's con-
scientious objector claim 9 was vacated when the government brief be-
fore the Supreme Court confessed error in failing to provide McGarva
with a copy of an adverse government appeals agent's report on his case.
This failure to provide a registrant with all adverse information before
the board and to offer him an opportunity to rebut, invalidated
McGarva's conviction.

The year's most intriguing conscientious objector case was Frampton
v. Davis."0 Frampton had been classified a conscientious objector by his
Louisiana draft board. A Louisiana statute prohibited the employment
of conscientious objectors by the state, parishes, or municipalities.
Frampton had been employed as a parish public welfare officer and
desired to serve his alternate service in that position. He therefore sued
the draft board, challenging its right to exclude him from his current
job on the basis of an unconstitutional state statute. A majority of the
court refused to face the constitutional challenge. They regarded the
action as pre-induction litigation barred by section 10(b)(3) of the Selec-

12. 403 U.S. 698 (1971).
13. 402 U.S. 99 (1971).
14. 464 F.2d 147 (5th Cir. 1972).
15. This language is drawn from the Selective Service Regulations, 32 C.F.R. § 1625.2 (197 1).
16. 469 F.2d 760 (5th Cir. 1972).
17. 453 F.2d 1089 (5th Cir. 1972).
18. 464 F.2d 1388 (5th Cir. 1972).
19. 453 F.2d 918 (5th Cir. 1972).
20. 464 F.2d 315 (5th Cir. 1972).
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tive Service Act. Frampton had not yet "responded either affirmatively
or negatively" to an order to report for civilian work. Neither did he
allege the sort of "blatantly lawless disregard" of the federal statute2'
by his draft board that would have allowed exception to the "no pre-
induction review" mandate of section 10(b)(3). Judge Wisdom in dissent
stated that he would have heard the case and ruled the state's statute
unconstitutional as conflicting with federal legislation, violating first
amendment rights and not being rationally related to a legitimate state
interest. While Judge Wisdom felt that Frampton "took a circuitous
route" in initially suing the draft board rather than Louisiana officials,
he found that Frampton's supplemental complaint had properly placed
the state statute's constitutionality before the Circuit.

OTHER DEFERMENTS

No registrant surpassed the diligence of the defendant in United
States v. Steiner"2 in seeking exemption from military service. Yet the
court rejected "this family's transparently void attempt to cloak an only
son with an unwarranted exemption from conscription." At various
times Steiner sought agricultural hardship and conscientious objector
deferments. As noted earlier the conscientious objector claim was in-
valid on Ehlert grounds. Likewise ample evidence rebutted Steiner's
claim that he was a deferable farmer. The only "close issue" was
whether after classification to the I-A group, yet before receipt of an
induction notice, Steiner had made a prima facie case for a dependency
deferment, thus at a minimum requiring the board to reopen his case
and provide him with further months of appellate delay. Language of
the Supreme Court in Mulloy v. United States" required that if

Steiner made non-frivolous allegations of facts that have not been
previously considered by his board, and that, if true, would be suffi-
cient under the regulation or statute to warrant granting the requested
reclassification, the Board must reopen the registrant's classification
unless the truth of these new allegations is conclusively refuted by other
reliable information in the registrant's file.24

Steiner has stated to the board that his grandmother and aunt were
dependent on him in that they lived on the farm that he managed, he

21. See, e.g., Breen v. Selective Service System, 396 U.S. 460 (1970); Oestereich v. Selective
Service System, 393 U.S. 233 (1968).

22. United States v. Steiner, 469 F.2d 760 (5th Cir. 1972).
23. 398 U.S. 410 (1970).
24. Id. at 416.
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contributed $4,000 yearly to their support and his grandmother's preca-
rious health demanded his immediate presence.

An examination of other material in Steiner's selective service file
however made Steiner's prima facie case "plainly incredible." Until
shortly before he faced immediate induction, Steiner had been sup-
ported through college by his father. His summer vacations had not
been spent at the farm or with his grandmother. Likewise income con-
tributed to his "dependents" appeared to have been that money earned
by the aunt and grandmother for their work on the farm. Other evidence
also supported the conclusion that Steiner's dependency claim was a
sham for purposes of avoiding military service. A reopening of the
classification under Mulloy was not required. Several procedural argu-
ments were likewise rejected and Steiner's conviction affirmed.

Steiner's meticulous pursuit of his selective service rights was in
marked contrast to the defendant in United States v. Thomas. 5 There,
defendant only contacted his draft board after two orders to report for
induction had been received. Both his conscientious objector and father-
hood deferment requests were held barred by Ehlert. The Fifth Circuit
attached no significance to an erroneous transposition of names
(Thomas E. Lee rather than Edward Lee Thomas) where the mail was
otherwise correctly addressed.

The Ehlert limitation on post-induction order claims did not prove
fatal to the registrant in United States v. Jackson.2 After Jackson had
received an order to report for induction his father informed a local
board clerk that a doctor had recently examined his son and found him
subject to a condition causing fainting spells which might disqualify him
from military service. The board clerk testified that she did not bring
the information to the board's attention because she regarded it as
pertinent only to the examining doctor at the armed forces examining
station.

The Fifth Circuit found that the clerk's error invalidated Jackson's
subsequent conviction. It found that the information could well have
required a medical reclassification by the board. From the evidence
presented it appeared that the information might indeed raise the ques-
tion of a change in circumstances beyond the control of the registrant.
Such newly discovered medical defects were impliedly recognized in the
Ehlert opinion. While the local board, based on a full examination of
the facts, need not have found a change beyond the registrant's control,

25. 453 F.2d 1089 (5th Cir. 1972).
26. 454 F.2d 821 (5th Cir. 1972).
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the issue was sufficiently in doubt to require the board, and not its clerk,
to consider the issue. Accordingly, Jackson's conviction was reversed.

The effect of the new draft lottery and the appropriateness of pre-
induction judicial review were examined in Crowley v. Pierce.27 Crowley
was classified I-A on October 21, 1970. The classification was finally
approved by the State Appeal Board on February 16, 1971. In the
interim Crowley had been placed in the Extended Priority Selection
Group. Crowley's lottery number was 188. During 1970 Crowley's
board had inducted persons with numbers up to 195. In 1971, however,
induction went no higher than lottery number 125. The government
contended that Crowley's place in the 1970 extended group made him
subject to call before any of the new 1971 group. Crowley on the other
hand contended that his I-A status was not affirmed until 1971 and that
he should take his place as a draft exempt number 188 with the 1971
group. Prior to receiving an induction notice, Crowley went to federal
court.

The Fifth Circuit refused to decide this issue relying instead on the
section 10(b)(3) prohibition of pre-induction review. The majority found
the recent Supreme Court opinion in Fein v. Selective Service System28

controlling. As with Fein they found that Crowley was not arguing for
a classification "to which he was concededly entitled." Chief Judge
Brown specially concurring, rejected the Fein analogy. By contrast with
the "subjective, judgment-call considerations" involved in Fein's consci-
entious objector claims, the issue in Crowley was a purely legal one. The
more appropriate reason for barring relief under section 10(b)(3) ac-
cording to Judge Brown was that Crowley's claim was "not grounded
in the statute" governing Selective Service. The exceptions to the section
10(b)(3) bar on pre-induction review have involved clear violations of
the statutory scheme. Crowley by contrast was challenging only the
interpretation of regulations. For this reason pre-induction review was
unwarranted.

Blakely v. Selective Service System29 involved both Ehlert and section
10(b)(3) issues. After receipt of an induction notice, Blakely sought to
perfect fatherhood and dependency claims based on the support of a
wife and child. The child had been conceived several months before
Blakely's induction notice. Prior to being inducted Blakely sought an
injunction against the Selective Service System from a federal district
court. Rather than declining jurisdiction under section 10(b)(3), the

27. 461 F.2d 614 (5th Cir. 1972).
28. 405 U.S. 365 (1972).
29. 455 F.2d 795 (5th Cir. 1972).
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district court considered and rejected all of Blakely's arguments against
his induction. On review the Fifth Circuit held that the district court
could have decided the case under section 10(b)(3). A gratuitous exami-
nation of the merits by the Fifth Circuit was of no comfort to Blakely
either. The court first ruled that fatherhood deferment was barred by
statute in view of Blakely's prior student deferment. A hardship defer-
ment was properly rejected on Ehlert grounds since there was no show-
ing of a change in status beyond Blakely's control. "Even if appellant's
child had been conceived after the mailing of his induction order, it
would not be a circumstance over which the registrant had no con-
trol"

31

MILITARY JURISDICTION

Cole v. Laird32 examined the scope of court-martial jurisdiction over
servicemen in light of the Supreme Court opinions in O'Callahan v.
Parker3 3 and Relford v. Commandant.34 Airman Cole was convicted
by court-martial for the unlawful use of 5.9 grams of marijuana. At the
time of his conviction Cole was in civilian clothes, properly off-duty, and
not within the boundaries of any military installation. Based on prior
military authority concerning the effect of drugs in undermining the
readiness of the military35 the Air Force found sufficient "service
connection" to sustain jurisdiction over Cole. Cole challenged this find-
ing in federal court.

On review the court held that there was insufficient "service connec-
tion" to permit Cole's trial by the military. The Fifth Circuit initially
rejected a claim that Cole had not exhausted his military remedies. The
court found that the lightness of Cole's sentence precluded judicial re-
view in the military courts, that the Air Force Judge Advocate General
had reviewed Cole's claim, and that the Administrative Board for
Correction of Military Records lacked sufficient powers to grant appro-
priate relief.

Turning to the merits, the court examined the military cases cited for
the proposition that any drug use anywhere undermines military fight-
ing strength. In fact the court found these opinions concerned with habit

30. 50 U.S.C. App. § 456 (h)(1) (1970).
31. 455 F.2d at 798.
32. 468 F.2d 829 (5th Cir. 1972).
33. 395 U.S. 258 (1969).
34. 401 U.S. 355 (1971).
35. See United States v. Beeker, 18 U.S.C.M.A. 563, 40 C.M.R. 275 (1969); United States v.

Williams, 8 U.S.C.M.A. 325, 24 C.M.R. 135 (1957).
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forming narcotics rather than concededly less debilitating marijuana. In
addition the limited amount of marijuana in issue rebutted an inference
that Cole might have been engaged in the more serious offense of dis-
tributing to other servicemen. Under all the circumstances the military
lacked jurisdiction over Airman Cole.

MISCELLANEOUS

Alleged malpractice by a military attorney faced the court in
Matthews v. United States. 6 The Matthewses brought suit under the
Federal Tort Claims Act37 asserting that Air Force legal personnel had
improperly advised them to their prejudice regarding a $100,000 auto-
mobile accident claim. The United States sought to characterize the
claim as one of "misrepresentation," one of the specified statutory cate-
gories of government non-liability under the Act. 8 The district court
dismissed on the pleadings for failure to state a claim upon which relief
could be granted. The Fifth Circuit reversed without expressing an opin-
ion on the merits, feeling that further proof was needed. Noting that this
was apparently the first case of "alleged negligent legal advice . . .
scrutinized under the [FTCA exemption]" the court felt further facts
and discussion of relevant precedents were needed.

It was three strikes and you are out for the disgruntled ex-serviceman
petitioner in Mathis v. Laird.9 Mathis was undesirably discharged
from the Army in 1960 for "an established pattern showing dishonora-
ble failure to pay just debts." His action in federal court sought rechar-
acterization of his discharge as honorable and money damages. The
Fifth Circuit noted that twice the Court of Claims had rejected Mathis'
action due to the running of the statute of limitations. Res judicata
applied to dismiss Mathis' third attempt.

The difficulties of breaking an enlistment contract were illustrated in
Shelton v. Brunson 0 Shelton, with a history of high blood pressure, had
enlisted in the Air Force in hopes of qualifying for the officer candidate
program. An initial application was rejected because of his physical
affliction. While processing a subsequent application for the officer
program his blood pressure was found to be within acceptable limits and
the notation "Qualified for Commission" was marked on his records.

36. 456 F.2d 395 (5th Cir. 1972).
37. 28 U.S.C. § 1346(b) (1970).
38. 28 U.S.C. § 2680(h) (1970).
39. 457 F.2d 926 (5th Cir. 1972).
40. 465 F.2d 144 (5th Cir. 1972).
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Shelton was then admitted to the officer candidate program. At this
time he was required to re-enlist for an additional 2 year period of
service. In his enlistment contract was a provision that the contract had
been explained to him, that he fully understood it and that no promises
regarding duty, location or special benefits had been made aside from
those specified.

After completion of his college degree under the Air Force program,
Shelton was notified that he would not be commissioned because of high
blood pressure and obesity. Shelton was removed from the officer candi-
date program and returned to enlisted status. Shelton challenged the Air
Force action in federal court.

The district court found that no waiver of qualifications for commis-
sioning had occurred and that the paragraph of the re-enlistment con-
tract barred contention to the contrary. The Fifth Circuit found the
paragraph "to be ambiguous insofar as a question of appellant's physi-
cal qualification for commission is concerned." A remand to the district
court was ordered to examine the intent of the parties concerning Shel-
ton's physical problems and his commissioning as an officer. Should the
lower court find that the alleged misrepresentation occurred "then Shel-
ton will have shown he was subject to continuous and continual entice-
ments that in their totality were so egregious that he will be entitled to
avoid the enlistment contract."'"

One of the Circuit's last opinions of the year examined a little consid-
ered provision of selective service law. 50 U.S.C. § 462 requires: "Pre-
cedence shall be given by courts to the trial of cases arising under this
title, and such cases shall be advanced on the docket for immediate
hearing." Defendant in United States v. Dyson4" contended that an
unexplained 22 month delay provided a defense to his prosecution for
refusal to report for alternative service. While examining both sixth
amendment speedy trial guarantees and the language of section 462, the
court based its ruling on a violation of the statutory mandate. In the
face of such unexcused delay Dyson was not required to show specific
prejudice to him. The Fifth Circuit remanded the case to the district
court to allow a possible government showing of justification for the
delay. However, in view of the lack of a serious court backlog and the
apparently routine nature of the prosecution, government success on
remand appeared unlikely.

41. Id. at 147.
42. 469 F.2d 735 (5th Cir. 1972).
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CONCLUSION

The size of the Fifth Circuit and the limited number of armed services
cases decided make it difficult to forecast significant trends. Few cases
broke new ground. None reached wholly unexpected results. While the
court sharply scrutinized service avoidance claims by both selective serv-
ice registrants and active duty servicemen it remained willing to over-
turn clearly erroneous or arbitrary actions. Certainly the judges must
have been aware that the end of American involvement in Vietnam and
possibly military conscription itself would make some of their decisions
of historical significance only. While the judicial time lag will undoubt-
edly keep selective service prosecutions before the courts for some
months to come, they will be a strange breed of judicial anachronism.
Of greater continuing interest will be the extent to which the courts
continue to deal with varied administrative complaints of career, or at
least volunteer, servicemen.




