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CONSTITUTIONAL LAW-FREEDOM OF
RELIGION-THE AMISH AND THEIR RIGHT TO REJECT
COMPULSORY SCHOOL ATTENDANCE BEYOND THE

EIGHTH GRADE

In Wisconsin v. Yoder,' the United States Supreme Court, affirming
a decision of the Wisconsin Supreme Court, held Wisconsin's compul-
sory school attendance law' to be unconstitutional as applied to mem-
bers of the Old Order Amish religion.

Respondents Jonas Yoder and Adin Yutzy were members of the Old
Order Amish, and respondent Wallace Miller was a member of the
Conservative Amish Mennonite Church.' Although required by law to
send their children to public or private school until reaching the age of
sixteen, the respondents refused to send their children, ages fourteen and
fifteen, to school after they had completed the eighth grade. The chil-
dren were not within any recognized exception to the law. The respon-
dents were tried and convicted of violating the compulsory attendance
law and were fined five dollars each. The trial court determined that the
law "does interfere with the freedom of the defendants to act in accord-
ance with their sincere religious belief' but concluded that the law was
a "reasonable and constitutional" exercise of the state's police power.

. __ U.S. __ , 92 S. Ct. 15j6 (1972).
2. 49 Wis.2d 430, 182 N.W.2d 539 (1970).
3. WIs. STAT. ANN. § 118.15 (1972).
4. There is nothing in the briefs submitted to the United States Supreme Court to indicate any

difference between the teachings of these two sects, and the Court considered both under the
generalized term "Amish."

5. WIS. STAT. ANN. § 118.15 (1972) provides in part:
(1) (a) Unless the child has a legal excuse or has graduated from high school, any
person having under his control a child who is between the ages of 7 and 16 shall cause
such child to attend school regularly during the full period and hours, religious holidays
excepted, that the public or private school in which such child should be enrolled is in
session until the end of the school term, quarter or semester of the school year in which
he becomes 16 years of age . ...

(3) This section does not apply to any child who is not in proper physical or mental
condition to attend school, to any child exempted for good cause by the school board
of the district in which the child resides or to any child who has completed the full 4-
year high school course . ...

(4) Instruction during the required period elsewhere than at school may be substituted
for school attendance. Such instruction must be approved by the department as substan-
tially equivalent to instruction given to children of like ages in the public or private
schools where such children reside.
(5) Whoever violates this section . may be fined not less than $5 nor more than $50
or imprisoned not more than 3 months or both.

6. Quoted in - U.S. at __, 92 S. Ct. at 1532.
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The Wisconsin circuit court affirmed the convictions, but the Wisconsin
Supreme Court reversed, holding that "although education is a subject
within the constitutional power of the state to regulate, there is not such
a compelling state interest in two years high school compulsory educa-
tion as will justify the burden it places upon the appellants' free exercise
of their religion."7 On writ of certiorari, the United States Supreme
Court affirmed the decision of the Wisconsin high court.

To understand why the Amish believe that education on the second-
ary level is inimical to the free exercise of their religious belief it is useful
to take a cursory look at their history. The Amish are descendants of
the Swiss Anabaptists of the sixteenth century, who sought a return to
first century Christianity with its emphasis on the community of true
believers and "the demand for a type of personal consciousness, which
was set apart from everything worldly and sinful."' In the Netherlands
the members of this reform movement were called Mennonites, after
their leader Menno Simons. In the latter part of the seventeenth century
a group of Mennonites led by Jakob Ammann broke from the Mennon-
ites, charging that the latter were becoming too progressive and
worldly.' The Amish migrated to America at least as early as 1727 in
the hope of finding refuge from the intense religious persecution in
Europe. 0 In 1971 the size of the Amish population in the United States
had grown to 31,000, centered primarily in Pennsylvania, Indiana, and
Ohio but also found in sixteen other states." The term "Old Order
Amish" is an American development which came into usage around
1878 as change began to penetrate the Amish communities. Those
groups which adhered to the older customs (such as using hooks and
eyes instead of buttons) were denominated "The Old Order" by the
more progressive."

Unlike many of the more orthodox religions, the rules governing life
in the Amish communities are traditionally not specified in writing. The
Ordnung, or rules for living, can be known only by being a participant
in the community; and each Amish community can change its Ordnung

7. 49 Wis.2d at -, 182 N.W.2d at 547.
8. J. HOSTETLER, AMISH SOCIETY 25-26 (1963).
9. One element of the dispute concerned the Meidung or shunning of excommunicated mem-

bers. The ban involved strict avoidance, and a family member under the Meidung could not even
eat with the other members. The Mennonites sought to ease the harshness of the Meidung. Another
element was the belief of the progressives that "noble-hearted persons" would be saved; Ammann
taught that only baptized Mennonites were capable of salvation. Id. at 28, 32.

10. Id. at 38, 249.
II. Id. at 71, 79, 80; THE WORLD ALMANAC 391 (1972)
12. J. HOSTETLER, AMISH SOCIETY 37 (1963).
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by vote of the baptized members. 13 But central to every Amish com-
munity is the belief in separation from the world."4 To enforce this
separation the Amish in their clothing, personal appearance, and speech
seek to be different from those around them. Many of the communities
forbid outside pockets on clothes. Women must wear shawls and bon-
nets in public and aprons at all times. Neither silk-like clothing nor
colors such as red, orange, yellow, or pink are allowed. Men must wear
beards and may not part their hair; they may not wear sweaters or
pressed trousers. A German dialect known as Pennsylvania Dutch (from
deutsch meaning "German") is spoken; English is used only rarely. 5 It
is this belief in separation that causes theAmish to reject formal educa-

13. An indication of the solidarity of the community is that the result of such voting is generally
expressed as unanimous, practically unanimous, or not unanimous. Majority votes would make
change too easy. Id. at 58, 303.

14. The Amish rely upon the following Biblical passages: Romans 12:2, ::And be not con-
formed to this world: but be ye transformed by the renewing of your mind. ... ; Deuteronomy
6:6-8,

"And these words, which I command thee this day, shall be in thine heart: And thou
shalt teach them diligently unto thy children, and shalt talk of them when thou sittest
in thine house, and when thou walkest by the way, and when thou liest down, and when
thou risest up. And thou shalt bind them for a sign upon thine hand, and they shall be
as frontlets between thine eyes.

See also the confession of faith adopted in 1527 by the Swiss Anabaptists:
A separation shall be made from the evil and from the wickedness which the Devil
planted in the world: in this manner, simply, that we shall not have fellowship with them,
and not run with them in the multitude of their abominations . . . . To us then, the
command of the Lord is clear when He calls upon us to separate ourselves from evil
and thus He shall be our God and we shall be His sons and daughters.

And a statement adopted by the Mennonite General Conference in 1921: "We believe that we are
called with a holy calling to a life of separation from the world and its follies, sinful practices and
methods." Both in Everett, Amish Education and Religious Freedom, 16 CHRISTIANITY TODAY

859, 861 (1972).
15. J. HOSTETLER, AMISH SOCIETY 59-60 (1963).
16. See Statement of Policy by the Council of Amish Bishops and the Amish Committee of

Education (February 22, 1950), especially the following relevant parts:
(2) We believe that our children should be properly trained and educated for manhood
and womanhood. We believe that they need to be trained in those elements of learning
which are given in the elementary schools. Specifically, we believe that our children
should be trained to read, write and to cipher [i.e., arithmetic].
(3) We believe that our children have attained sufficient schooling when they have
passed the eighth grade of the elementary school. This attainment is ordinarily made at
age fourteen.
(4) We believe when our children have passed the eighth grade that in our circumstan-
ces, way of life and religious belief, we are safeguarding their home and church training
in secular and religious belief and faith by keeping them at home under the influence of
their parents.
(5) We believe farming and housekeeping on the farm to be the vest vocations for our
children in order to have them follow our way of life and belief, being free from many
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tion beyond the eighth grade. They recognize the need for a basic educa-
tion; but they view a high school education, with its emphasis on ad-
vanced learning and speculative reasoning, as not only unnecessary for
their agricultural mode of life but dangerous in that it seeks to acquaint
the students with the world outside the Amish community and thus
causes them to question and perhaps reject the community's values,
principles, and religious tenets. The Amish thus feel that being com-
pelled to send their children to high school violates the free exercise
clause of the first amendment. 7

That the state as parens patriae may have a legitimate interest in the
health, education, and welfare of minors is beyond serious challenge.
"The well-being of its children is of course a subject within the State's
constitutional power to regulate . "...'"I' The state may thus protect
children from obscenity," require vaccination,20 blood transfusions, 21

evils which attend many other occupations which of necessity employ persons of uncer-
tain and evil character and habits. Continual association with such characters, we be-
lieve, and observations have proven to us in many cases, contributes to loose morals and
intemperate and undersirable [sic] habits, which are not consistent for any Christian,
nor edifying to the Church.
(6) The occupation [sic] of farming and housekeeping do not require education beyond
the elementary school and experience has taught us that having our children in school
beyond the completion of the elementary grades actually hinders their proper develop-
ment and training in these vocations.
(7) We believe it to be more practical to farm and keep house by doing rather than by
learning from books. Therefore, the farm and the home are the best school rooms.

(II) We believe that much time spent in the school room at the age of fourteen and
beyond tends to indolence and an inclination for types of work which require less manual
labor, without regard for spiritual and sometimes physical welfare, often resulting in
becoming unduly entangled with things that are not edifying.

(13) We believe that the provions of the Compulsory School Attendance Law, which
require our children to attend school after they have passed the eighth grade, are an
interference with the religious rights and liberties which were promised to our forefathers
when they came to America and which are granted to us by the Constitution of our State
and Nation.

(15) Our position in this question is based upon our interpretation of the Bible which
we believe to be the inspired word of God and which we believe to be the complete rule
of our living ....

This statement was reproduced in the Brief for the Mennonite Central Committee as Amicus
Curiae at 31-34.

17. "Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof .... ." U.S. CoNsT. amend. I.

18. Ginsberg v. New York, 390 U.S. 629, 639 (1968).
19. 390 U.S. 629.
20. Jacobson v. Massachusetts, 197 U.S. 11 (1905); Morris v. City of Columbus, 102 Ga. 792,

30 S.E. 850 (1898).
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and other medical assistance2 even over the objections of the parents.
And courts have repeatedly held that the state may impose reasonable
regulations for school attendance. 3 But the state in exercising its police
power for the protection of minors must be careful not to encroach upon
constitutionally protected rights of the parents or children.

The free exercise clause of the first amendment has a long history
both in safeguarding and in limiting the right to worship freely. In the
early case of Reynolds v. United States24 the Supreme Court dealt with
the Mormon practice of polygamy. In upholding the petitioner's convic-
tion for violation of a statute outlawing polygamy, the Court pron-
ounced the Belief-Action Doctrine: "Laws are made for the government
of actions, and while they cannot interfere with mere religious belief and
opinions, they may with practices."25 Thus the Court held that although
the state could not in any way interfere with the belief of practicing
polygamy, it could interfere with the actual practice of polygamy. This
dichotomy has been relied upon not only in the area of polygamy but
in various other fields as well.26

But just a few years ago the Supreme Court began to turn from a
strict application of this dichotomy doctrine. The Court in Sherbert v.
Verner27 held that South Carolina could not apply the eligibility provi-
sions of its unemployment compensation law so as to deny benefits to
the claimant (a Seventh Day Adventist), who had refused any employ-
ment which would have required her to work on Saturday in contraven-
tion of her religious beliefs. The Court distinguished earlier cases which
had rejected challenges under the free exercise clause to governmental

21. People ex rel. Wallace v. Labrenz, 411 111, 618, 104 N.E.2d 769 (1952). A religious question
was involved, as the parents relied upon Genesis 9:4, Leviticus 17:14, and Acts 15, all of which
proscribed the drinking of blood.

22. Craig v. State, 220 Md. 590, 155 A.2d 684 (1959). The parents, members of the Church of
God, were convicted of manslaughter because they were grossly negligent in failing to provide
medical care for their six-month-old baby who died of pneumonia. They accepted literally James
5:14-15: "Is any sick among you? let him call for the elders of the church ... [a]nd the prayer of
faith shall save the sick .... " See also People v. Pierson, 176 N.Y. 201, 68 N.E. 243 (1903).

23. Pierce v. Society of Sisters, 268 U.S. 510 (1925), holding that although the state could
require school attendance, it could not compel attendance only at public schools; Everson v. Board
of Education, 330 U.S. I (1947).

24. 98 U.S. 145 (1878).
25. Id. at 166; see also Davis v. Beason, 133 U.S. 333 (1890).
26. Prince v. Massachusetts, 321 U.S. 158 (1944) (child labor); People ex rel. Hearn v. Parilli,

I Misc.2d 201, 147 N.Y. S.2d 618 (Magis. Ct. 1955) (conscientious objector refused to participate
in air raid warning); People v. Thorpe, 198 Misc. 462, 101 N.Y.S.2d 986 (Magis. Ct. 1950) (breach
of the peace); State v. Bullard, 267 N.C. 599, 148 S.E.2d 565 (1966) (possession of narcotics), but
see People v. Woody, 61 Cal.2d 716, 394 P.2d 813, 40 Cal Rptr. 69 (1964) (same); Kraus v. City
of Cleveland, 55 Ohio Op. 6, 116 N.E.2d 779 (C.C.P. 1953) (city may flouridate water).

27. 374 U.S. 398 (1963).
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regulations of overt acts by stating that "[t]he conduct or actions so
regulated have invariably posed some substantial threat to public safety,
peace or order."" The Court had said earlier in West Virginia State
Board of Education v. Barnette that there had to be a "compelling
state interest" which would justify infringing upon the appellant's first
amendment rights, for:

The right of a State to regulate, for example, a public utility may well
include, so far as the due process test is concerned, power to impose
all of the restrictions which a legislature may have a "rational basis"
for adopting. But freedoms of speech and of press, of assembly, and
of worship may not be infringed on such slender grounds. They are
susceptible of restriction only to prevent grave and immediate danger
to interests which the State may lawfully protect.'

This basic principle was reaffirmed in Sherbert:

It is basic that no showing merely of a rational relationship to some
colorable state interest would suffice; in this highly sensitive constitu-
tional area, "[o]nly the gravest abuses, endangering paramount inter-
ests, give occasion for permissible limitation . . .-.

In a case decided immediately after Sherbert, the Court found no over-
riding state interest which could compel a person to serve on a jury if
such service conflicted with the person's religious beliefs 2.3 But it was
not until Yoder that the Supreme Court was squarely confronted with
the issue of compulsory school attendance and first amendment protec-
tions.

As a consequence of the exalted place given the first amendment
freedoms, the petitioner state in Yoder had to show a compelling state
interest in the welfare of the Amish children which would override the
free exercise clause protection of religious belief and action, or show
that the compulsory attendance statute did not interfere with the reli-
gious beliefs of the Amish. The Court dealt with the latter argument by
noting that "for the Old Order Amish, religion is not simply a matter
of theocratic belief' ' 33 but rather is inseparable from and all pervasive

28. Id. at 403.
29. 319 U.S. 624 (1943).
30. Id. at 639.
31. 374 U.S. at 406. For a good discussion of the difficulty of balancing the state interests with

individual interests see Clark, Guidelines for the Free Exercise Clause, 83 HARV. L. REV. 327
(1969).

32. In re Jenison, 375 U.S. 14, vacating 265 Minn. 96, 120 N.W.2d 515 (1963); see also United
States v. Hillyard, 52 F. Supp. 612 (E.D. Wash. 1943).

33. __ U.S. at __, 92 S. Ct. at 1533.
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in their mode of living. The Amish goal of complete separation from
the world is not merely a corollary to their religion but is basic to it.' 4

In recognizing the socialization process that very often occurs in high
school the Court reached the "inescapable" conclusion that

secondary schooling, by exposing Amish children to worldly influences
in terms of attitudes, goals and values contrary to beliefs, and by
substantially interfering with the religious development of the Amish
child and his integration into the way of the life of the Amish faith
community at the crucial adolescent state of development, contravenes
the basic religious tenents [sic] and practice of the Amish faith, both
as to the parent and the child.3

But the interference with Amish religious beliefs was really a secondary
issue; the crux of the case was whether an education to age sixteen was
more important than the freedom of the Amish to hold and to practice
their religious beliefs.

There has been a long line of cases recognizing the importance of
education, culminating in the famous Brown v. Board of Education 6

in which the Court said:

Today, education is perhaps the most important function of state and
local governments. Compulsory school attendance laws and the great
expenditures for education both demonstrate our recognition of the
importance of education to our democratic society. It is required in the
performance of our most basic public responsibilities . . . .In these
days, it is doubtful that any child may reasonably be expected to
succeed in life if he is denied the opportunity of an education.3 7

But in arguing that the Wisconsin Supreme Court's decision "ignores
the right of the state to insulate a child from the disease of ignorance ' 3

the state was being a little overly dramatic, since as counsel for the
Amish stated:

The Amish are emphatically in favor of education-but an "education
for life" as seen in terms of their religious view as to how life should
be lived and as to the single goal of life which is union with God.,

Additionally the state failed to discuss the fact that completing eight

34. See notes 14 and 16, supra.
35. - U.S. at _., 92 S. Ct. at 1534.
36. 347 U.S. 483 (1954); see also Meyer v. Nebraska, 262 U.S. 390 (1923).
37. 347 U.S. at 493.
38. Brief for Petitioner at 9.
39. Brief for Respondent at 15.
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years of formal schooling (as the Amish do) would do much to help cure
the "disease of ignorance." These divergent concepts of "education"
proved to be one of the most interesting areas of the case. The state
relied upon statistics showing income of high school graduates as com-
pared with those who dropped out to indicate the importance of second-
ary education.'" The error of the state in this matter was to equate
"education" with formal schooling because although the Amish do not
permit formal schooling beyond the eighth grade, they do continue to
teach their children practical agricultural techniques. Indeed the trend
of modern education is to emphasize "learning by doing" rather than
the traditional lectures in the classroom. The noted educator Dr. Donald
Erickson has stated:

Many public educators would be elated if their programs were as
successful in preparing students for productive community life as the
Amish system seems to be. In fact, while some public schoolmen strive
to outlaw the Amish approach, others are being forced to emulate
many of its features. As tax-supported education struggles with the
dropout and potential dropout, it is introducing sizable components
outside school walls, as in the Job Corps and many other work-study
programs. Investigations of teaching and learning indicate that much
more differentiation of instruction is necessary and schools are being
criticized justly for their standardization and lack of adaptability."

Education is not necessarily synonymous with sitting in a classroom;
compelling school attendance is not the same as compelling education,

In echoing Blackstone's idea that parents have the duty to their chil-
dren to provide an education for them "suitable to their station in life, ' 42

the Court said:

[Tihe value of all education must be assessed in terms of its capacity
to prepare the child for life. It is one thing to say that compulsory
education for a year or two beyond the eighth grade may be necessary
when its goal is the preparation of the child for life in modern society
as the majority live, but it is quite another if the goal of education be
viewed as the preparation of the child for life in the separated agrarian
community that is the keystone of the Amish faith. 3

40, Brief for Petitioner at 20.
41, Erickson, Showdown at an Amish Schoolhouse, in PUBLIC CONTROLS FOR NONPUBLIC

SCHOOLS 53 (D. Erickson ed. 1969). See also W. BICKERMAN, EDUCATIONAL IMPERATIVES IN A

CHANGING CULTURE (1968), W. GLASSER, SCHOOLS WITHOUT FAILURE (1969), 1. ILLICH,

DESCHOOLING SOCIETY (1971), C. SILBERMANN, CRISIS IN THE CLASSROOM (1970).
42. 1 W. BLACKSTONE, COMMENTARIES *450.
43. - U.S. at , 92 S. Ct. at 1536.
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This concept was ignored by earlier state court decisions compelling the
Amish to attend high school.44 If the state had an interest in having
everyone educated (or indoctrinated) in a prescribed curriculum, there
could be no exceptions to a compulsory education law. But such an idea
is repugnant to the precepts of individual liberty and initiative inherent
in American democracy. The purpose of schools is not to make all
students conform to a certain norm (or at least it should not be) but
rather to give the students the tools they need to lead a successful life,
whether "success" is defined in terms of monetary gains or peace of
mind or unity with God. And as Dr. Erickson has pointed out,

If divergent values are to be preserved, some institutions must have as
their aim the production of Amishmen, others must accentuate the
Hebraism of Jewish Americans, and a few must even be permitted to
groom the academically apt for Ivy League colleges."

But what happens if an Amishman decides to leave the community;
will his education be "suitable" to the life he must lead in the outside
society? That question comprised one of the state's primary arguments
in Yoder, and yet the Court disposed of it as being "highly speculative":

There is no specific evidence of the loss of Amish adherents by attri-
tion, nor is there any showing that upon leaving the Amish community
Amish children, with their practical agricultural training and habits of
industry and self-reliance would become burdens on society because of
educational shortcomings.46

The Court failed to see the thrust of the state's argument. The lack of
attrition could be a result of the Amish children's not being exposed to
the outside community's values and goals. Indeed the Amish seek to
prevent attrition by the very method of not exposing their children to
other life styles. Additionally, foregoing a high school education may
not result in inability to find a job outside the Amish community, but
it does seriously narrow the available options. Professions such as medi-
cine, law, engineering, and accounting are closed to the Amish who have
not attended high school. The real tragedy lies in the fact that the Amish

44. Kansas v. Garber, 197 Kan. 567, 419 P.2d 896, cert. denied, 389 U.S. 51 (1966): State v.
Hershberger, 103 Ohio App. 188, 144 N.E.2d 693 (1955); Commonwealth v. Smoker, 177 Pa.
Super. 435, 110 A.2d 740 (1955); Commonwealth v. Beiler, 168 Pa. Super. 462, 79 A.2d 134 (1951).
These decisions were also based upon the Belief-Action Dichotomy. See also Ruxin, The Right
Not to be Modern Men: The Amish and Compulsory Education, 53 VA. L. REV. 925 (1967).

45. Erickson, Freedom's Two Educational Imperatives in PUBLIC CONTROLS FOR NONPUBLIC
SCHOOLS 163 (D. Erickson ed. 1969).

46. __ U.S. at . .. , 92 S. Ct. at 1537.
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student would not even be introduced to such fields to see if he might
be interested in them, since courses in business law, economics, biology,
physics, and secretarial studies are offered only in high school. This
early limiting of educational horizons was not adequately discussed in
either the majority or concurring opinions. Only Justice Douglas came
close, in his dissenting opinion.

Justice Douglas noted that at the trial only one of the three Amish
children had testified. Since she had said that it was her own religious
belief, not just that of her parents, which resulted in her not attending
high school, Justice Douglas would have joined the majority opinion in
her case but reversed in the other two cases. In cogent summation he
wrote: "[I]f an Amish child desires to attend high school, and is mature
enough to have that desire respected, the State may well be able to
override the parents' religiously motivated objections." '47 But even the
dissenting opinion failed to recognize the fact that a child may not be
able to make the choice maturely and intelligently if he has never been
exposed to the offerings of a formal secondary education.4"

In rendering its decision, the Court was very careful to show the limits
of the opinion:

Nothing we hold is intended to undermine the general applicability
of the State's compulsory school attendance statutes or to limit the
power of the State to promulgate reasonable standards that, while not
impairing the free exercise of religion, provide for continuing agricul-
tural vocational education under parental and church guidance by the
Old Order Amish or others similarly situated. 9

The court undoubtedly would thus not reverse the decision in
Commonwealth v. Bey, 50 in which Mohammedans were convicted of
violating the compulsory attendance law by refusing to send their chil-
dren to school on Fridays, the sacred day of that religion. In Bey there
was no danger of impairing the religion itself such as the Court found
in Yoder.

By narrowing the decision to include only the Amish and "others
similarly situated" the court served notice that it would carefully exam-
ine the structure, tenets, and goals of a religion before allowing exemp-

47. Id. at __, 92 S. Ct. at 1546.
48. Id. The majority's reply that the criminal sanctions are imposed against the parents and

not the children fails to recognize the real issue involved; control of the parent means control of
the child. Child labor laws do not provide penalties for the children but for the adults, and yet
they are designed for the benefit of the children to keep them from working.

49. Id. at , 92 S. Ct. at 1543.
50. 166 Pa. Super. 136, 70 A.2d 693 (1950).
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tion from the law, despite the holding in United States v. Ballard51 that
judicial examination of the truth or validity of religious belief is fore-
closed by the first amendment. Several persons have sought exemption
from narcotics laws on the ground that use of drugs was part of their
religion. The Supreme Court of California has allowed the use of peyote
by Navajo Indians who were members of the Native American Church,
but after the court had established that peyote was central to the religion
and that the religion was old and established.52 But in United States v.
Kuch53 the district court upheld convictions for possession and use of
LSD and marijuana. The district court was highly skeptical of the valid-
ity of the religion claimed by the defendant, noting that the head of the
church had the title of Chief Boo Hoo and the official songs were "Puff,
the Magic Dragon," and "Row, Row, Row Your Boat."

Because the Belief-Action Doctrine is so firmly embedded in the judi-
cial approach to resolving claims under the free exercise clause, the
Supreme Court should, at the first opportunity, discuss in detail what
limitations will be imposed on religious actions and to what degree the
court will go in defining what constitutes a religion as protected by the
first amendment. Simply saying that "belief and action cannot be neatly
confined in logic-tight compartments" 4 does little to inform the public
(and attorneys) exactly what will be tolerated. It would seem that the
state could have an overriding interest in the health of individuals, but
the United States Department of Labor has ruled (very likely with
Yoder in mind) that federal regulations requiring hard hats on construc-
tion jobs are inapplicable to Amishmen furloughed in Indiana because
their religion requires them to wear felt hats.5 5 Does this ruling mean
that only where a person's health is imminently endangered may the
state's interest override the individual's religious belief (as where a blood
transfusion is necessary)? In the area of parens patriae the Court tried

51. 322 U.S. 78 (1944).
52. People v. Woody, 61 Cal.2d 716, 394 P.2d 813, 40 Cal. Rptr. 69 (1964). One of the articles

of incorporation of the Church provides:
That we as a people place explicit faith and hope and belief in the Almighty God and
declare full, competent, and everlasting faith in our church . . . .That we further pledge
ourselves to work for unity with the sacramental use of peyote and its religious use. 61
Cal. 2d at __, 304 P.2d at 815, 40 Cal. Rptr. at 71 (1964).

The court distinguished Reynolds v. United States by explaining that polygamy, though a basic
tenet of the Mormon church, was not essential, but peyote was the "sine qua non" of the Native
American Church. 61 Cal.2d at __, 394 P.2d at 820, 40 Cal. Rptr. at 76 (1964). See Phillips,
Free Exercise: Religion Goes to "Pot," 56 CALIF. L. REv. 100 (1968).

53. 288 F. Supp. 439 (D.D.C. 1968).
54. __ U.S. at __, 92 S. Ct. at 1535-36.
55. 2 BNA OCCUPATIONAL AND SAFETY RPTR. 60 (June 22, 1972).
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to be more specific in declaring that

the power of the parent, even when linked to a free exercise claim, may
be subject to limitation . . . if it appears that parental decisions will
jeopardize the health or safety of the child, or have the potential for
significant social burdens. 56

Unfortunately, that last phrase renders the pronouncement rather
vague, since acts which are potentially harmful may cover a wide,
subjective field; indeed it was precisely this potential for significant
social burdens that the court dismissed as being "highly speculative" in
Yoder.

The Court must be more explicit in saying whether a person must
belong to an established church before he can invoke the free exercise
protection. The Amish are exempt from paying social security tax by
statute, 7 and that statute tends to be rather narrow. But if freedom of
belief and action is constitutionally protected, as seems to be the holding
in Yoder, a person would not have to rely upon the relatively narrow
exemption created by legislation. But such an interpretation would run
counter to United States v. Seeger,5" which did not allow exemption
from the military draft because the persons were not members of any
organized religion. The Court needs to clarify this point.

Although religious action may be protected by the free exercise
clause, such protection is now neither automatic nor absolute. But the
Supreme Court has not as yet provided meaningful guidelines to aid in
the determination of what is protected; neither has the Court fully eluci-
dated what restrictions will be placed on religious acts-or acts done in
the name of religion. Whether the Court will establish guidelines in
future cases or whether it will seek to decide each case on the particular
circumstances involved cannot now be determined. The former possibil-
ity would give some definition to the rather hazy view of constitutionally
protected religious actions; the latter possibility could lead only to more
confusion.
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56. __ U.S. at -, 92 S. Ct. at 1542.
57. 26 U.S.C. § 1402(h) (1970) authorizes the Secretary of Health, Education, and Welfare

to exempt members of a "recognized religious sect" existing before December 13, 1950. This
section was enacted specifically with the Amish in mind, since the Amish believe it is wrong to
accept insurance of any kind. See, H.R. Rep. No. 213, 89th Cong., 1st Sess., 101-02 (1965).

58. 380 U.S. 163 (1965).
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