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By MAXIMILIAN A. POCK*

Of the sixty-three insurance cases decided during the past survey year,
only three represent cases of first impression and only about one-half
merit comment. The others deal mostly with points of procedure and
evidence. They are germane only in the sense that they arose in an
insurance setting. For those with a penchant for jurimetrics it may be
interesting to note that the bulk of the work of our appellate courts
appears to involve passing upon the propriety of grants or denials of
summary judgments. The issue most likely to be appealed is whether the
movant in summary judgment has met the burden of establishing the
lack of any genuine issue of fact in light of the rule that "'the party
opposing the motion is to be given the benefit of all reasonable doubts
in determining whether a genuine issue exists and the trial court must
give that party the benefit of all favorable inferences that may be drawn
from the evidence." This is not surprising, since the motion for a sum-
mary judgment represents the first line of attack or defense. What is
surprising, however, is the relatively large number of cases where the
trial court and the appellate court are in complete agreement on the
substantive principles of insurance involved, which are often quite famil-
iar and pedestrian, and the trial court is simply wrong in its conclusion
that genuine issues of fact have or have not been removed from the case.

After these introductory observations, the cases decided during this
survey period will be discussed in conformance with the general outline
and subject matter headings employed in past years. Although this sur-
vey formally embraces the period from June 1, 1971 to May 31, 1972,
the reader's attention is invited to the fact that for technical and edi-
torial reasons the last cases covered herein were decided in February
1972. Where certiorari has been applied for but not disposed of during
the survey period, this fact will be indicated in the footnotes.

APPLICATION-MISREPRESENTATION

The facts of Public Savings Life Insurance Co. v. Wilder' read like a
classic law school examination question:

In filling out an application for life insurance, the soliciting agent
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incorrectly records the answers truthfully given by the applicant. Al-
though having an opportunity to read the application before signing
it, and also later on when the policy is issued with a photostatic copy
of the application attached, the applicant fails to notice the discrep-
ancy. The application contained no limitation on the agent's authority.
The insurer now seeks to avoid the policy for material misrepresen-
tation. Decide.

Cases of this sort cannot comfortably be resolved by a neat exercise in
syllogistic reasoning because the court is compelled to make an uneasy
choice between two respectable lines of authority, two major premises,
as it were-which are both based on fiction and lead to opposite results.
First, the court may choose the estoppel-by-imputed-knowledge doc-
trine, which holds that absent an unequivocal limitation on the authority
of the agent, and absent fraud and collusion between the agent and the
prospective insured, the actual knowledge of the agent of facts amount-
ing to innocent misrepresentations in the application for insurance is
imputed to the insurer. Since it "knows" the true facts, the insurer is
estopped to assert that it would not have issued the policy if it had
knowledge of them. Second, the court may choose the objective doctrine
of mutual assent which holds that a person who signs or accepts an
instrument knowing it to contain contractual terms is bound by its
content if he had a fair opportunity to read it and failed to do so. The
entire-contract-statute 2 which requires that a copy of the application be
attached to policies of life insurance lends further impetus to this conclu-
sion. The insured, upon being issued the policy, is given another oppor-
tunity to inspect the record of his answers because the entire application
itself is made available to him rather than merely being incorporated in
the policy by reference. The continuous if somewhat theoretical oppor-
tunity to set the record straight has swayed many courts to opt for this
doctrine and to deny recoveries.' Although not necessarily labelled as
such, the result is that the applicant's conduct itself estops him from
asserting an estoppel against the insurer. Public Savings and other cases
in recent years4 indicate that Georgia has, somewhat precariously and
not without voicing understandable misgivings in plurality opinions,
embraced the estoppel-by-imputed-knowledge doctrine and thus re-
solved the dilemma in favor of the insured regardless whether a particu-

2. GA. CODE ANN. § 56-2502 (Rev. 1960).
3. See, e.g., Minsker v. John Hancock Mut. Life Ins. Co., 254 N.Y. 333, 173 N.E. 4,81 A.L.R.

829(1930); KEENER, INSURANCE LAW 418-22 (1971); W. VANCE, INSURANCE 525-27 (3rd ed. 1951);
E. PATTERSON, ESSENTIALS OF INSURANCE LAW 512-16 (2d ed. 1957).

4. E.g., Allstate Ins. Co. v. Anderson, 121 Ga. App. 582, 174 S.E.2d 591 (1970), cert. denied.
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lar policy is subject to the entire-contract-statute or not. However, in-
surers need not fear that Public Savings represents the avatar of ramp-
ant consumerism. They may still avert estoppels by simply inserting, in
their applications, a clear and unequivocal limitation on the authority
of the agent.

In a sense this significant remaining qualification upon Public
Savings is unfortunate because it appears to be the result of the court's
unwillingness to draw a bright line of demarcation between waivers,
which are contractual, and estoppels, which are essentially tortious in
character. By inserting a nonwaiver clause in the application the princi-
pal may limit the agent's power to modify, suspend, or add to the terms
of the written contract which he proffers. Yet surely the principal can
no more prevent the creation of an estoppel by an agent who defectively
performs his authorized ministerial duties in the course of his employ-
ment than a trucking company can immunize itself against vicarious
liability by notifying the public that it is not responsible for the reckless-
ness of its teamsters. It would appear that the usual nonwaiver clause,
even when conspicuously placed into the application, should not prevent
estoppel-by-imputed-knowledge, for the simple reason that the agent by
incorrectly completing the application is not "waiving" or modifying its
terms. If authorized to perform the ministerial duty of taking applica-
tions, the insurer should be liable for his deliberate or negligent mis-
deeds in the course of this performance. It would seem of little avail to
notify the applicant that for purposes of completing the application the
insurer's solicitor becomes pro tanto the applicant's own agent. Surely
there would be some difficulty in such attempt to have the applicant
"waive" facts or the legal conclusions which emanate from an existing
state of facts. Agency is a legal status which arises from a factual
relationship. Unless it can be fairly said that the applicant has created
an agency relationship, waiver certainly will not work such legerdemain.
Conceptually it would be possible for the insurer to notify the applicant
unequivocally that the solicitor is not authorized to fill in the application
and thus avert estoppels, because in such situations the solicitor would
not be acting even within the scope of his employment. Such an anti-
estoppel clause would be unobjectionable. Practically, however, the in-
surer would be compelled to maintain close surveillance of its solicitor's
actual demeanor. If the insurer lapses into a pattern of acquiescence in
customer services that go beyond the solicitor's formal authority, the
limitation would be of no effect since the scope of actual authority
would again be enlarged to encompass completion of applications. Al-
though the decided cases paint with a broad brush and do not reflect
this analysis, insurers would be well advised to draft their nonwaiver
clauses with meticulous care to avoid estoppels.
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BENEFICIARY RIGHTS

In National Life & Accident Insurance Co. v. Thornton5 the insured
died as a result of a pistol wound inflicted by his wife who subsequently
was indicted and pleaded guilty to voluntary manslaughter. His wife had
been the sole beneficiary of his life insurance policy. No secondary or
contingent beneficiary had been named. One of the insured's creditors
was appointed as administrator and in this capacity sought to recover
the proceeds of the policy as part of the estate relying upon a statute
which essentially provides that where the named beneficiary is guilty of
voluntary homicide of the insured all proceeds of the policy involved
shall go to the secondary beneficiary, and if no secondary beneficiary is
named, shall go to such other heirs of the deceased as may be entitled
thereto by the laws of descent and distribution.' The administrator con-
tended that before the proceeds could go to the heirs they would first
have to pass through the estate and thus be subjected to the payment of
the deceased's debts. However, the court held that the Georgia statutory
scheme specifically excluded the proceeds of life insurance policies made
payable to beneficiaries other than the insured, his administrator, or the
person procuring the policy from the estate and established the right of
the beneficiary as paramount to that of creditors or representatives of
the insured.7 Since the statute indicated that the proceeds were to be
used for the benefit of the heirs, the heirs will be treated as secondary
beneficiaries and will receive the proceeds free from the claims of credi-
tors and representatives of the decedent. It is as though the insured
himself had simply designated his "heirs" as beneficiaries. In order to
throw the proceeds into the estate the insured would have to indicate
affirmatively that the intended beneficiary was the estate as such rather
than his "heirs."

COVERAGE

Duration

Georgia requires a thirty-one day conversion privilege and continu-
ing coverage provision for certain types of insurance.' In construing
statutory enactments prescribing a number of days for the exercise of a
privilege or discharge of a duty only the first or last day is counted. It

5. 125 Ga. App. 589, 188 S.E.2d 435 (1972).
6. GA. CODE ANN. § 56-2506 (Rev. 1960).
7. GA. CODE ANN. § 56-2505 (Rev. 1960).
8. GA. CODE ANN. § 56-2704 (Rev. 1960).
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is also provided that "if the last day shall fall on a Saturday or Sunday,
the party having such privilege shall have through the following Mon-
day." 9 This rule contrasts sharply with that applying to the exercise of
a privilege or the discharge of a duty created by contract. Express
stipulation or reasonable construction may make time, and thus precise
compliance, of the essence in contracts.'"

Trust Co. of Georgia v. Guardian Life Insurance Co. of America"
was truly one of first impression in this state. The insured was a benefici-
ary of an employee group term life insurance contract which included
the thirty-one day conversion privilege and continued coverage provi-
sion required by statute. The insured ceased full-time employment on
January 15 and died on February 16, a Sunday, without having taken
any action to exercise his conversion privilege. Using the general con-
tract rule the period would have expired on February 15, a Saturday
and, assuming time to be of the essence, his coverage would thus have
expired one day before his death. Is the case controlled by the special
statutory or by the general contract rule of computation for time peri-
ods? The court reasoned that the time period in this case was one
mandated by a specific statute and not solely left to the agreement of
the parties and therefore applied the statutory period, which meant that
the insured's coverage did not expire until February 17, a Monday and
the day following his death. To hold otherwise would have resulted in
construing the insurance contract to allow a shorter period for the statu-
tory option than the one required by law. The case left unresolved the
issue of time computation in situations where the insurer voluntarily
exceeds the statutory minimum. It would appear that to the added time
thus made available the general contract rules would apply.

Limitations

Aetna Casualty & Surety Co. v. Ammons" poses a recurring problem
of construction which should have been laid to rest a long time ago. A
manufacturers and contractors liability policy contained the more or
less standard declaration that "[T]he insurance afforded is only with
respect to such and so many of the following coverages and divisions
thereunder as are indicated by specific premium charge or charges
shown below." Following the declaration was a description of four spe-
cific hazards, one of which had no premium charge listed next to it. The

9. GA. CODE ANN. § 102-102 (8) (Rev. 1968).
10. GA. CODE ANN. § 20-704 (9) (Rev. 1965).
II. 124 Ga. App. 465 (1), 184 S.E.2d 228 (1971).
12. 125 Ga. App. 74, 186 S.E.2d 495 (1971).
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court held that this omission plainly indicated that the particular hazard
described was not part of the coverage. The mere fact that the policy
also contained in its general "boiler-plate" an extensive endorsement
which further described and defined the particular hazard in question
did not create the kind of ambiguity which invokes the rule contra
proferentem, because policies frequently contain material extraneous to
the actual coverage. They often represent an aggregate of standardized
endorsements and optional coverages which become part of a specific
contract only to the extent that mutual assent is indicated by proper
designation and identification. Since such designations and identifica-
tions are made by the parties themselves, they are governed by the rule
that handwritten or typed matter takes precedence over printed matter
in contracts of adhesion.

Doerpinghaus v. Allstate Insurance Co.'3 involved the issue whether
an uninsured motorist indorsement should be interpreted to provide
$10,000 or $20,000 coverage for bodily injury per person for any single
accident. Although the stated facts are not entirely clear, it appears that
the insurer had issued a liability policy for two cars. Later it issued an
extension certificate for one car and a separate extension certificate for
the other car owned by the insured. The certificates contained identical
coverages and informed the insured that "your policy" had been ex-
tended and that the coverages were subject to all the provisions of "your
policy." The insured argued that by issuance of two certificates each
containing a $10,000 uninsured motorist coverage and by charging two
separate premiums therefor the insurer had in fact upped the coverage
to $20,000. The court held that there was no ambiguity. The two certifi-
cates had incorporated by express reference the terms and limitations
of the first policy. As a result there was but one policy involved which
insured two automobiles. It also rejected the insured's argument that the
only consideration he could possibly have received for the second prem-
ium was the addition of a second $10,000 coverage. The consideration
for the second premium was that the second car became an insured
vehicle and was covered by uninsured motorist protection for the ex-
tended period.

CREDIT LIFE INSURANCE

The Georgia Code provides that "The term of any credit life insur-
ance or credit accident and sickness insurance shall, subject to accept-
ance by the insurer, commence on the date when the debtor becomes

13. 124 Ga. App. 627, 185 S.E. 2d 615 (1971), cert. denied.
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obligated to the creditor ... "' Because of this proviso Cherokee
Credit Life Insurance Co. v. Glisson"5 held that this regulatory statute
does not change the rule governing ordinary insurance which allows the
insurer to condition effectiveness of the policy upon a finding that the
applicant is an insurable risk at the time the certificate is written. If
application of the insurer's own underwriting rules leads to a good faith
rejection of the application, the policy simply does not go into effect.
This result is not changed where notice of rejection does not arrive and
the applicant's pre-paid premium is not returned until after his death.
By stressing the fact that the insurer had made a timely investigation
of the applicant's acceptability the court of appeals seems to hint that
the regulatory statute in question might well be construed as placing an
affirmative duty upon the insurer to investigate and pass upon credit life
insurance applications expeditiously.

DECLARATORY JUDGMENT

Norfolk & Dedham Mutual Fire Insurance Co. v. Jones" again in-
structs the bar that the declaratory judgment act is not a suitable device
for curbing multiple litigation involving different claimants just because
the various actions happen to have a central issue of fact or law in
common. In essence the insurer alleged that it was a defendant in a
pending action brought by its insureds to recover the amount of a judg-
ment which the insureds had been forced to pay to the father of a person
injured through their negligence. It also alleged that it was a third-party
defendant in another pending action against the insureds brought by the
injured person herself. In their third-party complaint the insureds
sought indemnification against the judgment that might be entered
against them. The insurer alleged that it had defended both actions on
the grounds that the insureds had failed to notify the insurer of the
occurrence until about twenty months after it happened and thus vio-
lated the terms of the policy which called for written notification "as
soon as practical." Because an adjudication in one action would not be
res judicata in the other and because of the resulting insecurity in respect
to its rights, status, and future conduct, the insurer sought a temporary
injunction against all claimants and a judgment declaring whether or not
it was liable on the policy. The court held that the insurer had not made
out a claim for a declaratory judgment. Instead of being faced with any

14. GA. CODE ANN. § 56-3305 (Rev. 1960) (emphasis added).
15. 124 Ga. App. 527, 184 S.E.2d 479 (1971).
16. 124 Ga. App. 761, 186 S.E.2d 119 (1971).
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dilemma regarding the course of action it should pursue in the future,
the insurer simply had sought confirmation of what it had already done:
it had already refused to defend the insureds and had filed an answer to
both suits contending that it had no duty to defend them and that no
coverage at all was afforded under its policy. The court reiterated the
rule that declaratory judgments will not be rendered to give an advisory
opinion in regard to questions in proceedings pending in courts of com-
petent jurisdiction, in which the same question may be raised and deter-
mined. The mere fact that a declaratory judgment would relieve the
insurer from establishing the same defense in two or more pending suits
is not sufficient to invoke the declaratory judgment act.

DEFINITIONS AND CONSTRUCTION

"Disease . . . Manifests Itself'

In Hammock v. Allstate Insurance Co. 7 plaintiff had applied for a
hospitalization policy, and had truthfully disclosed her medical history
for five years immediately prior thereto. The policy did not contain any
specific exclusion against female troubles, but did contain the following
general exclusion: "Sickness means sickness or disease that manifests
itself after the coverage under which the claim is made has been in force
30 days. . . ." The evidence established that after the thirty day period
had expired the plaintiff had begun to experience acute discomforts,
pain, and irregular bleeding which led to a decision to perform a com-
plete hysterectomy. During the performance of this operation her sur-
geon discovered for the first time that she was suffering from ademyosis,
a condition which he identified as one of the prime causes of discomforts
and pain which had led to the decision to perform a hysterectomy in the
first place. There was also evidence that the condition which induced the
operation had its origin in female troubles which had their inception
before issuance of the policy. The court held that this evidence raised a
jury question. The term "manifest" is less exclusive than terms such as
"originate" or "contracted" which connote an objective test for deter-
mining the inception of a disease. "Manifest" has a subjective connota-
tion; it contemplates the advancement of the disease beyond the point
of origin and to the state where its presence is plain, distinct, and beyond
question or doubt. Since there was evidence showing that neither the
plaintiff nor her physician had been aware of her disease until after the

17. 124 Ga. App. 854, 186 S.E.2d 353 (1971).
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operation revealed it, it could not be said as a matter of law that it had
"manifested" itself before the operation.

"Living In The Household Of The Insured"

In Southeastern Fidelity Insurance Co. v. McDonald"8 an automobile
liability policy expressly excluded coverage for any "operator under the
age of twenty-five (25) who .. .lives, resides, or is domiciled in the
household of the insured . . . ." An eighteen-year-old operator had
become involved in a collision after borrowing a car from her brother,
the named insured and owner of the policy. At the time of the collision
she and her brother, mother, and father had lived in the family home
owned by her father. Was she excluded from coverage because she lived
in the houshold of the insured? The court held that the language of the
restrictive clause was susceptible to two logical and reasonable construc-
tions. It could either mean living in the same household as the insured,
in which case coverage would have to be denied, or it could mean living
in the household in which the insured is the head, in which. case coverage
would be afforded. Since the latter construction was more favorable to
the insured, the court applied the rule contra proferentem.

"Vacant or Unoccupied"

Knight v. United States Fidelity & Guaranty Co. 19 is the first Georgia
case defining the terms "vacant" and "unoccupied." In the absence of
a definition in the policy itself, "vacant" is to be construed as meaning
empty or deprived of contents or without inanimate objects. Thus a
restaurant, although closed, which contains the normal restaurant
equipment, such as fixtures, booths, stools, coffee urn, stove, refrigera-
tors and music boxes cannot be deemed "vacant," particularly when
some of the equipment was installed and when electrical service was re-
connected during the very period when the insurer claimed that the
restaurant was "vacant."

The terms "vacant" and "unoccupied," when used in the disjunctive,
obviously cannot be treated as synonymous or complementary. The
meaning of "unoccupied" will vary with the nature of the property
insured and the use contemplated for it by the parties. A restaurant,
although temporarily closed, may be deemed "occupied" when the
building is being made ready for the very purposes for which it is in-
sured, as, for instance, by painting its interior, installing new fixtures,

18. 125 Ga. App. 394, 188 S.E.2d 162 (1972).
19. 123 Ga. App. 833, 182 S.E.2d 693 (1971).
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and re-connecting electrical service. Absent policy provision to the con-
trary, "occupied" does not mean that the premises have to be open to
the public.

EXCEPTIONS AND EXCLUSIONS

Georgia's basic regulatory scheme for aircraft insurance appears to
curtail restrictive underwriting practices and thereby to encourage
actual indemnity and compensation for damage resulting from the haz-
ards of aviation. Policies that cover loss or liability arising out of owner-
ship or operation of any aircraft may not "exclude or deny coverage
because the aircraft is operated in violation of civil air regulations pur-
suant to federal, state or local laws. . ." 0 Exclusions and conditions
are permitted only as to certification of aircraft and pilots in stated
categories by the Federal Aviation Administration, establishing require-
ments for pilot experience, and establishing limitations on the use of the
aircraft.

By giving a literal rather than a purposive construction to this lan-
guage, the court of appeals has virtually gutted the statutory scheme and
vastly expanded the powers of insurers to limit coverage by ingeniously
worded exclusions.2 The policy in question excluded coverage for all
occurrences while the craft was operated by a pilot not having a valid
pilot certificate with ratings as required by the Federal A viation A dmin-
istration for the flight involved. At the time of the crash the named
insured was operating the aircraft. While he held a valid student pilot
certificate he was at that time violating a Federal Aviation Regulation
which provided that a student pilot may not command an aircraft while
carrying a passenger. Although the presence of the passenger had no
causal connection with the loss, the insurer denied liability by asserting
the exclusion.

The court of appeals held that the language of the exclusion was well
within the range of permissible exceptions envisaged by the statute be-
cause it related to pilot certification and limitations on the use of the
aircraft. There is no doubt that the maximum etymological range of the
terms of the statutory exceptions for permissible exclusions supports
such construction. However, the remedial purpose of the statute and its
sweeping language which prohibits making the operation of aircraft in
violation of law the subject of an exclusion, seems to negate such con-

20. GA. CODE ANN. § 56-2439 (Rev. 1960).
21. Farmers & Merchants Bank v. Ranger Ins. Co., 125 Ga. App. 166, 186 S.E.2d 579(1971),

petition for cert. filed.
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struction. Under the statute the insurer might have specifically excluded
operation by pilots not certified in certain stated categories and limited
the use of the aircraft. It did not do that. Instead, by dint of imaginative
draftsmanship and injecting a catch-all provision it managed to draw
violations of federal aviation regulations by an otherwise licensed pilot
into the ambit of its certification exclusion. This semantic feat has
produced the very evil which the statute was designed to remedy: using
general exclusions based on violation of law."2 The statute is thus re-
duced to insignificance. It is to be hoped that the supreme court will
deem the provision involved here a thinly disguised attempt to create
an omnibus exclusion in violation of the Georgia regulatory scheme.

EXCESS-PRIMARY INSURANCE

Southern Home Insurance Co. v. Willoughby 3 is a case of first
impression in this state despite the fact that it deals with a frequently
recurring situation. Whenever there is a possibility that two automobile
liability policies might cover the same risk, insurers seek to cut their
losses by reinforcing the usual "pro rata liability" clause with an "ex-
cess" clause, or an "escape" clause, or a combination of "excess" and
"escape" clauses. Whatever its wording, which despite considerable
standardization remains diverse, the purpose of the clause is to make
the other policy the primary insurance and to allow the insurer to be
liable only for the "excess" over the primary coverage, or to escape
liability altogether just because a primary coverage is available. These
clauses present no difficulty of intepretation where only one of the
policies present upon the risk contains them. Where all the policies
involved are adorned with such a clause judges might as well be asked
to throw dice in determining which of the insurers should be allowed to
escape. As Judge Healy of the Ninth Circuit said about cases that have
worked out some arbitrary preference for one insurer or the other to
solve this conundrum: "Their reasoning appears to us completely circu-
lar, depending as it were, on which policy one happens to read first."
Rejecting such judicial legerdemain, the court of appeals simply held
that the clauses cancel each other out and the insurers literal intent
cannot be given effect. If it were, one would be compelled to hold in
strict logic that neither insurer is liable. Hence effect will be given to
the residual intent expressed in the "pro rata" clause, which is common
to all policies and devoid of ambiguities. The insurers are simply com-

22. See Mr. Justice Evans' trenchant dissenting opinion, Id. at 168, 186 S.E.2d at 580.
23. 124 Ga. App. 162, 182 S.E.2d 910 (1971).
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pelled to prorate the loss and the proration will be applied in respect
both of damages and of the expense of defending the suits.

INCOMPETENCY

In Gulf Life Insurance Co. v. Wilson 4 an insured, who had become
seriously ill and was hospitalized with terminal cancer, summoned his
life insurance agents to his bedside and executed a request to surrender
one of his life insurance policies for its cash value. He died after the
request was processed. His widow-beneficiary nevertheless recovered on
the policy on the theory that the insured had executed his request for
cancellation when he was not competent to transact any business and
that the request was therefore ineffective. In allowing recovery, or, to
be more precise, in finding that an issue had been made for the jury,
the court reiterated the elements necessary to sustain such an attack
upon a jural act. (1) The burden of proving mental impairment is upon
the party who asserts the incompetency, (2) the incompetency must be
shown to have existed at the time of the execution of the instrument
under attack and (3) it must be shown that the person involved was
incapable of comprehending the import of what he was doing. A mere
showing that a person was not "bright," or that he was sometimes
"clear" about matters and at other times he was not, would not suffice
to establish incompetency.

INDEMNITY AND SUBROGATION

It is a truism that property insurance is one of indemnity, yet there
is no rule of law that where various interests and various insurance
policies are involved the total liability under all the policies must neces-
sarily be equivalent to the market value of the property. It is more
accurate to say that liability is determined (1) by the presence of an
insurable interest, which is a matter of law, and (2) the specific terms
of the policy, which, subject to sporadic regulatory incursions, is a
matter of contract. Insurers have ample means of protecting themselves
against moral hazards or the economic risks of excessive compensation
by such devices as "other insurance" clauses, prohibitions against other
insurance,"5 carefully articulated subrogation clauses and so forth. One
is reminded of Judge Goodrich's soothing assurances in a classic case

24. 123 Ga. App. 631, 181 S.E.2d 914 (1971).
25. At the present these are limited to situations where the "other" policy covers the same

subject matter, interest, and risk.
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of alleged overcompensation: "We have no doubt that the ingenuity of
insurance counsel will draft a provision whereby total recovery can be
limited to actual loss if that is an object to be desired." 2

In American Insurance Co. v. Bateman7 a residence building was
totally destroyed by fire while it was under construction. The owner of
the premises had taken out a homeowner's policy which insured the
dwelling during and after construction for its "actual cash value." The
insurer denied liability on the grounds that the owner had suffered no
loss because under the terms of his contract with the builder he was
required to pay nothing until the building was completed, delivered and
accepted. The court made short shrift of this argument by holding that
the owner (1) had an insurable interest in the building which was a
fixture upon and hence part of his land and (2) had suffered an economic
loss by its destruction which was to be measured by the actual cash value
as stipulated by the policy. Whether he had at the time of the casualty
actually paid for the work, or whether he would have to pay for the
substantially completed building in the future was completely irrelevant.

The court did not have to decide what would have been the result if,
at the time of the claim, the dwelling had been completely restored by
the builder in performance of his contractual obligations. Yet the fair
import of its language is that the rights of the parties become fixed at
the time the casualty occurs. Subsequent events, such as indemnification
through a collateral source, should be treated as irrelevant." The court
also stressed that both the builder and the homeowner may have an
insurable interest in a building under construction and that compensa-
tion of the various insureds in excess of the cash value of the property
destroyed is not inimical to the basic indemnity principle.

The Georgia Code provides that workmen's compensation insurers
may preserve their subrogation claims by written notice to persons con-
tended to be primarily liable for covered injuries, and to the injured
employee or those entitled to recover on account of his death.29 This may
be accomplished either by notifying the parties themselves or by notify-
ing their attorneys."

26. Vogel v. Northern Assur. Co., 219 F.2d 409, 413 (3d Cir. 1955).
27. 125 Ga. App. 189, 186 S.E.2d 547 (1971), petition for cert. filed.
28. See KEENER, INSURANCE LAW 206-08 (1971); E. PATTERSON, ESSENTIALS OF INSURANCE

LAW 144-45 (2d ed. 1957).
29. GA. CODE ANN. § 114-403 (Rev. 1960), as amended, Ga. Laws, 1972, p. 3.
30. Brown v. Travelers Indem. Co., 124 Ga. App. 542, 184 S.E.2d 504 (1971), applying GA.

CODE ANN. § 4-309 (Rev. 1960).
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INSURABLE INTEREST

The court of appeals has again applied the rule first formulated in
Giles v. Citizens Insurance Co.3

1 that a bona fide purchaser of a stolen
automobile acquires no insurable interest.3 1 In light of the impressive
case authority cited, it may have been too optimistic to hope for a
judicial volteface. Nevertheless the rule appears unfortunate, represents
an outmoded application of the strict "property" theory of insurable
interest, and, last but not least, does not seem to be compelled by a fair
reading of the Georgia statute defining insurable interest 3 3 as any
"actual, lawful, and substantial economic interest in the safety or pres-
ervation of the subject of the insurance free from loss, destruction, or
pecuniary damage or impairment." It would hardly be sententious to
characterize the bona fide purchaser as a person whose title or right to
possession is "actual, lawful, and substantial" in the sense that is good
as against all the world except the true owner or one having a prior right
to possession.3 4 It would also be possible to treat the bona fide pur-
chaser as though he had impliedly insured his liability interest, or to
characterize him as a "constructive" bailee who had insured his repre-
sentative interest in the automobile. This would be all the more justified
in light of decisions that have held that a bailee need not disclose and
define the various interests he has in the bailed property in order to
obtain full indemnity. If the present rule is to subserve a "policing"
function over the conduct of prospective car buyers then it is certainly
overbroad. One might well conclude that the negligent purchaser who
fails to comply with transfer formalities does not have a "lawful" inter-
est in the stolen automobile acquired and thus retain for the rule a
reasonably deterrent effect. However, it seems unduly harsh to penalize
a careful buyer, who has meticulously complied with transfer formali-
ties, and has acquired the automobile from a dealer under circumstances
that are not in the least bit suspicious, just because some out-of-state
title which led to the issurance of a Georgia title turns out to be a
forgery. Surely one cannot reasonably expect a used car buyer to write
to the general supervisor of invoicing and accounts receivable of the
particular automobile manufacturer involved to determine whether one
in a chain of certificates of title issued by several states in succession is
authentic or forged!

31. 32 Ga. App. 207, 122 S.E. 890 (1924).
32. Herrington v. American Sec. Ins. Co., 124 Ga. App. 617, 184 S.E.2d 673 (1971).
33. GA. CODE ANN. § 56-2405 (Rev. 1960).
34. W. VANCE, INSURANCE 172 (3d ed. 1951).
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The rule should be changed by carefully articulated remedial legisla-
tion, which deters negligent conversion and at the same time does not
thwart the expectations of the careful car buyer by denying the plain fact
that destruction or theft of the vehicle has caused him substantial eco-
nomic loss.

INSURANCE COMMISSIONER-RATE REGULATION

Allstate Insurance Co. v. Bentley,35 decided by the court of appeals
during the last survey period, was for all practical purposes eviscerated
by the supreme court, 3 although in a more technical sense it was only
reversed in part. While the facts are too involved and recondite for facile
summation within the format of this survey, the opinion's principal
points commend themselves for brief consideration. First, the Georgia
Code mandates that the Insurance Commissioner may disapprove an
insurance rate as excessive when (1) such rate is unreasonably high for
the insurance provided and (2) a reasonable degree of competition does
not exist in the area with respect to the classification to which such rate
is applicable. Since these provisions are conjunctive the Commissioner
has no power to disapprove rates unless he finds that both conditions
exist, and his findings are based upon substantial evidence.

Second, in determining "excessiveness" the Commissioner must give
due consideration to all statutory factors. 37 Specifically this calls for an
individual examination of each insurer's past and prospective loss expe-
rience and manner of operation. The insurer cannot hide behind the
protective umbrella of the combined experience of rating bureaus. The
fact that a rate may be less than the rate for the majority of the insurers
doing business in the same area does not require a conclusion that the
rate is not excessive. Third, in determining that a "reasonable degree
of competition" in pricing does not exist, the Commissioner has to
examine the collective ratemaking behavior of the insurance industry in
the area. Where the evidence showed that when the "rating bureaus"
established rate increases, about ninety per cent of all insurers, including
Allstate, increased their rates in the same percentage and thus "floated"
with the bureau rates, this indicated clearly a disposition on the part of
a large majority of the industry not to compete in establishing new
higher prices and hence a lack of that "reasonable degree of competi-
tion" by which the statute sought to promote the establishment of prem-
ium rates at a reasonable level.

35. 122 Ga. App. 738, 178 S.E.2d 700 (1970).
36. Bentley v. Allstate Ins. Co., 227 Ga. 708, 182 S.E.2d 770 (1971).
37. GA. CODE ANN. § 56-507(b)-(c) (Rev. 1960).
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JUDGMENT IN EXCESS OF POLICY LIMITS

The contractual duty to defend insureds covered by liability policies
embodies as a corollary the duty, in an appropriate case, to settle within
the policy limits. Breach of this duty entails liability for whatever judg-
ment is entered. But what constitutes "an appropriate case"? Perhaps
no issue in the law of insurance is fraught with equal complexities. In
deciding whether to accept an offer of settlement within the policy
coverage the insurer must accord the interest of its insured the same
faithful consideration it gives its own interest. This is a deceptively
succinct and simple test. But the "equal thought" standard it expresses
must surely complete the route of any intelligent juror who reflects that
the interests are basically incompatible! Fortunately we need not con-
cern ourselves with what goes on in the "jury hopper" if the instructions
are correct and if there is enough evidence to make out a case for the
jury. The latter problem represents grist for the mills of appellate courts.
Should the case for excess liability have gone to the jury at all or been
taken away from it by granting a motion for a directed verdict or a
motion notwithstanding the verdict?

Great American Insurance Co. v. Exum 38 gives us some guidelines
regarding the scope of appellate review. First, the "bad faith" test under
the statute on penalties and attorney's fees,39 which renders insurers
liable for a refusal to pay claims when such refusal is either frivolous
or without any basis in law or fact, will not be read into the "equal
thought" test. It is irrelevant. It follows that the insurer cannot have the
case taken away from the jury merely because there is evidence in the
record of the original litigation which would have supported a jury
verdict either way on the victim's claim against the insured. Nor can it
have the case taken away from the jury merely by showing that the
insured had, in the original and in the present suit, taken the position
that he was not at fault, and that his position was reasonable and had
support in the evidence.

Second, the appellate court will carefully sift the evidence regarding
both the liability and extent of the injuries which were adduced in the
original case.

Third, the appellate court will attach great significance to the timing
of the refusal to make settlement. All things being equal, the insurer is
most likely to lose its case if it refuses settlement after it has attained

38. 123 Ga. App. 515, 181 S.E.2d 704 (1971), cert. denied.
39. GA. CODE ANN. § 56-1206 (Rev. 1960).
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complete knolwedge of what the evidence on liability and injuries was
and would show.

Fourth, the appellate court will scrutinize evidence of the insurer's
subjective reactions and internal administrative responses to the original
case. Where such evidence reveals that the insurer's counsel was aware
that the case was "a dangerous one" and where other admissions against
interest reveal a process of decision-making untutored by sound judg-
ment and concern for the precarious position of the insured, it will be
held that the "equal thought" issue presented a jury question.

LIMITATION IN POLICY-TIME FOR SUIT

In Modern Carpet Industries, Inc. v. Factory Insurance Association4"
the insurer, after about seven months of involved correspondence fol-
lowing a certain loss, definitely and finally denied the claim arising from
it. The insured then waited for another eleven months to bring an action
for recovery of the claim asserting that the insurer's waiver of a timely
filed proof of loss and its delay in denying the claim had somehow led
it to believe that the twelve months limitation for bringing suits upon
claims had also been waived. One wonders why cases of this sort should
occupy the time of our appellate courts. While the doctrines of waiver
and estoppel are uncertain in their application, there are nevertheless
some parameters that hardly need further elaboration. If a person
claims that a contractual provision was waived he must refer to some
specific waiver conduct that touches upon the provision in question. He
cannot claim that a waiver as to one provision produces a waiver as to
another unless the two are closely interwined. By continuing investiga-
tions or making assurances an insurer may well lull the insured into a
sense of security and inaction and thus create a waiver or estoppel. Yet,
if the insurer's deceptive conduct terminates well within the period dur-
ing which the insured should have brought suit, the insured had better
act promptly or risk having his inaction ascribed to his own proscrastin-
ation rather than blamed upon waiver.

RELEASES

Georgia law provides that where third persons enter into a settlement
with a liability insurer after they have been notified that the insured had
not consented to the settlement, they shall be barred from further asser-

40. 125 Ga. App. 150, 186 S.E.2d 586 (1971), petition for cert. filed.
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tion of the settled claims "against all persons whomsoever."'" In
Spearman v. Southeastern Highway Contracting Co.4" the plaintiff had
executed a covenant not to sue one of the three defendants in a torts
suit. The covenant recited that it had been given for monetary considera-
tion furnished by the liability carrier and was taken without the knowl-
edge or consent of the insured defendant. Subsequently the covenant not
to sue or settlement was rescinded by mutual agreement. It was held
that this attempted rescission and substitution of a new covenant was
ineffectual in regard to the other two defendants. By operation of law
they had acquired a vested right to claim the incidental beneficial conse-
quences flowing to them as a result of plaintiffs execution of the cove-
nant not to sue with knowledge that the defendant insured had not
consented thereto.

It must be remembered, however, that the statute referred to above
does not come into play unless the carrier has issued a liability policy
which provides that it shall have the right to compromise or settle claims
of third persons against the insured without the latter's consent.43 If the
policy does not allow the insurer to settle without his insured's consent,
or if the policy is silent on the point the case will be controlled by
common law principles.

The statute under discussion also requires the insurer before making
settlement with third persons, (1) to secure the written consent of its own
insured, or (2) to inform such third persons in writing of the lack of
consent and of the fact that the insured is not thereby precluded from
the further assertion of claims against them.

A failure to give such notice means that the settlement, whether it
take the form of a release or a covenant not to sue, is "of no effect, null
and void.1 44 In Green v. Fagan45 this portion of the statute led to the
insured's undoing. Sued for personal injuries arising out of a collision,
he defended on the grounds that the plaintiff had settled with the insurer
and released the insured from any and all liability whatever arising out
of the collision in question but admitted in open court that the insurer
had not complied with the consent or notice provisions of the statute.
As a result the release was held absolutely void. It appears certain that
merely interposing the release as a defense in the subsequent law suit
cannot be construed as ratification of the insurer's actions. By the same

41. GA. CODE ANN. § 56-408.1 (Rev. 1960).
42. 125 Ga. App. 85, 186 S.E.2d 484 (1971).
43. Scarbrough v. Andrews Motor Co., 121 Ga. App. 29, 172 S.E.2d 451 (1970).
44. GA. CODE ANN. § 56-408.1 (Rev. 1960).

45. 124 Ga. App. 426, 184 S.E.2d 53 (1971).
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token it would appear that a subsequent execution of a- written consent
would not relate back and cure non-compliance with the statute because
it explicitly requires that the insured's written consent be obtained
previous to the settlement. It may be well to remember again that the
statute applies only to those policies which expressly authorize the in-
surer to settle without the consent of the insured.

RES JUDICATA AND ESTOPPEL BY JUDGMENT

Atkins v. Bituminous Casualty Corp.6 serves as a discursive and
didactic means of legal education in tying together the elements of
collateral estoppel or estoppel by judgment. Stripped down to the bare
minimum necessary for understanding, the facts can be stated as fol-
lows: the plaintiff sued both the driver and the owner of a vehicle for
injuries sutained in a rear-end collision allegedly caused by the defen-
dants' negligence. As against the owner, the plaintiff alleged that he had
negligently entrusted the vehicle to the driver by giving him permission
to operate it knowing that the driver had been intoxicated at that time.
The jury returned a verdict against the driver, but in favor of the owner.
Thereupon plaintiff sued the owner's liability insurer, alleging that the
driver had operated the vehicle with the owner's permission and was
thus an additional insured. The court held that while privity of contract
created a sufficient identity of the parties to the prior action and to the
present action to authorize the invoking of res judicata by the insurer,
it could not be invoked in this instance because the causes of action were
not identical, the former action having been one in tort and the present
action one in contract. However, the court concluded that under very
carefully articulated circumstances, the insurer might avail himself of
the doctrine of collateral estoppel or estoppel by judgment. For this it
would have to show (1) that the same issue now being litigated was
actually litigated in the prior action and (2) that the same issue had, of
necessity, to be determined by the fact finders in the prior action, before
the court could proceed to judgment.

As an evidentiary matter it would not be sufficient to establish that
the issue had been made in the prior pleadings. It is imperative that it
be shown, usually by use of appropriate portions of the transcript from
the former trial, that the plaintiff or the defendant or both, had intro-
duced evidence which would have authorized a resolution of the issue
by the jury. In order to succeed on an estoppel theory in this case the

46. 124 Ga. App. I, 183 S.E.2d 1 (1971).
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insurer would have to show that the evidence introduced on the "negli-
gent entrusting" issue demanded and the verdict necessarily embodied
a finding that no permission to operate the vehicle had been granted.

Conversely, if the evidence introduced might have allowed the jury to
decide the issue either way and still return a verdict in favor of the
insured, then it could not be said that the issue of permission, which is
crucial to the insurer's liability in the present case, would necessarily
have been resolved in the former. The insurer would fail if it can be
shown that the jury might have concluded that permission to operate
the vehicle had indeed been granted but that in doing so, the insured
owner simply had not been negligent.

SERVICEMEN'S GROUP LIFE INSURANCE

In Prudential Insurance Co. of America v. Willis 7 the supreme court
reversed the court of appeals by reiterating its position first taken in
Dobyns v. Prudential Insurance Co. 8 that the meaning of the term
"child or children" in the beneficiary clause of the Servicemen's Group
Life Insurance Act49 is to be determined by state rather than federal law.
It now remains for the United States Supreme Court or for Congress
to determine whether this comprehensive system of life insurance for
members and veterans of its armed forces, which represents such a
significant relationship between the serviceman and the federal govern-
ment, should be uniform in its operation and hence construed according
to federal law.

SETTLEMENT-INCONSISTENT REMEDIES

In Cox v. Travelers Insurance Co.50 the plaintiff had sustained injuries
in an automobile collision and entered into a settlement with the alleged
tortfeasor's insurer which provided, in essence, that he should dispose
of his automobile to a person designated by the insurer and that he
would receive a certain sum for the automobile and loss of earnings.
Plaintiff partially performed his part of the settlement by disposing of
his automobile as directed. Curiously enough, instead of collecting from
the insurer, plaintiff filed a suit in tort against the insureds on the cause
of action "settled" and lost. He then fell back on the settlement and sued

47. 227 Ga. 619, 182 S.E.2d 420 (1971).
48. 227 Ga. 253, 179 S.E.2d 915 (1971).
49. 38 U.S.C. § 770 (Supp. 1971).
50. 228 Ga. 498, 186 S.E.2d 748 (1972), rev'g Travelers Ins. Co. v. Cox, 124 Ga. App. 337,

183 S.E.2d 610 (1971).
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the insurer, which had refused to pay on the theory that the plaintiff's
action against the insureds constituted a disaffirmance of the settlement
or an election not to assert it which worked an estoppel against belated
reliance upon the settlement.

The supreme court held that there was no inconsistency between the
two actions. The first was a tort action against the insureds. The second
was a contract action against the insurer. Since there was neither an
identity of parties nor subject matter the former action could not be
construed in any way as a negation or repudiation by the plaintiff of his
cause of action against the insurer for breach of contract. Even if the
two actions had been inconsistent the present suit would not be barred
because of the 1967 amendment of the Civil Practice Act which reads
"A plaintiff may pursue any number of consistent or inconsistent reme-
dies against the same person or different persons until he shall obtain a
satisfaction from some of them."'" While perhaps supportable as far as
it goes, this opinion poses more questions than it solves.

The net result of the case is to give a sporting advantage to the
plaintiff. He is encouraged to settle with the insurer, thus assuring him-
self a minimum recovery which cannot be wrested from him. Thereafter
he is advised to sue the insured "tortfeasor." If he wins, fine; if he loses,
well, then he can always fall back upon the earlier settlement with the
insurer. He has thus obtained "litigation insurance" in a real sense.
Fortunately, the peculiar factual matrix of this case is unlikely to repeat
itself often. In most cases the settlement with the insurer will also release
the insured and thus interdict maneuvers of the kind involved in the
present case."

SPECIFIC ENFORCEMENT OF SEPARATION AGREEMENT

Separation agreements quite generally provide that the husband
maintain in force certain existing life insurance policies or take out new
policies in favor of his divorced wife and his minor children as irrevoca-
ble beneficiaries. Although perhaps unnecessary, there is usually an
express stipulation that this obligation be binding upon the husband's
personal representatives in case of the husband's death.

Breaches of such an agreement may take various forms of which the
most common are that the insured (I) simply designates another benefi-
ciary as to the existing policies, (2) takes out a new policy designating

51. GA. CODE ANN. § 3-114 (Rev. 1960).
52. In many cases of this kind GA. CODE ANN. § 56-408.1 (Rev. 1960) will be found applica-

ble.
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his estate as beneficiary, and (3) takes out a new policy designating
another, usually his second wife, as a beneficiary in blissful disregard
of the agreement.

Georgia courts have not had occasion to address themselves to all
ramifications of this problem, but some answers have definitely
emerged. Agreements of this sort create more than a mere relationship
of debtor and creditor. Procedurally they can be enforced in equity by
a decree for specific performance and such ancillary remedies as con-
structive trusts and injunctions against wasting or distributing the assets
encompassed by the decree. If the dispute is between the "irrevocable"
beneficiary and the estate of the deceased husband, the suit may be filed
less than 12 months from the time the personal representative of the
estate has qualified53 because it seeks specific performance rather than
the recovery of a money judgment. 4

Substantively, such agreements will be enforced at the behest of the
divorced wife in at least two situations, the first being where the insured
dies leaving policies which are payable to his estate. Even though the
second wife may have expected to share in the proceeds as a beneficiary
of the estate and may have been ignorant of the separation agreement,
she will be classified as a volunteer and thus will have to yield her claims
to the former wife who assumed her irrevocable beneficiary status as a
result of a contract and hence as purchaser for value.5" The second
situation arises where the insured dies leaving policies payable to his
second wife as beneficiary under circumstances allowing the court to
impress a constructive or implied trust upon the proceeds. In order to
prevail on this theory the former wife would have to show that she had
paid the premiums on the policy,56 or that the second wife had obtained
title to the proceeds by fraud or inequitable conduct, 7 or that the hus-
band insured had evinced a clear intent that the second wife and formal
beneficiary should have no beneficial interest in the proceeds.5

The second wife will prevail if she is named as the sole beneficiary
under policies taken out after the separation agreement is executed and

53. GA. CODE ANN. § 113-1526 (Rev. 1960).
54. Brooks v. James, 227 Ga. 566, 181 S.E.2d 861 (1971).
55. Id.
56. GA. CODE ANN. § 108-106(1) (Rev. 1960).
57. GA. CODE ANN. § 108-106(2) (Rev. 1960).
58. GA. CODE ANN. § 108-106(3) (Rev. 1960); Larson v. Larson, 226 Ga. 209, 173 S.E.2d 700

(1970). It would also appear that where the husband wrongfully designates another beneficiary in
regard to the specific policies which he is required to maintain under the agreement, the former
wife would also prevail even against an innocent beneficiary who did not induce the change. See
Hundertmark v. Hundertmark, 372 Pa. 138, 93 A.2d 856 (1952).
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the elements requisite for the constructive or implied trust are absent.
Where the husband takes out a policy payable to his own estate and then
executes a change of beneficiary by designating his second wife and
subsequently dies without having complied with the separation agree-
ment, the question of priority between beneficiaries appears as yet un-
settled.

UNINSURED MOTORIST COVERAGE

The uninsured motorist section of the Georgia Insurance Code pro-
vides that a motor vehicle be deemed uninsured if the owner or operator
thereof is unknown. In such a case an action may be instituted against
the unknown defendant as "John Doe," and a copy of such action shall
be served upon the insurer which has issued an uninsured motorist
endorsement to the complainant as though such insurer were actually
named as a party defendant. 9 It is well established that a motorist
whose identity is known does not become an "unknown" motorist sim-
ply because he cannot be located or his whereabouts is unknown."0 Yet
this negative test does not provide any clues as to the evidence necessary
to establish that the motorist's identity is known. In Fidelity & Casualty
Co. v. Wilson"' the motorist alleged to be "unknown" was interviewed
by an investigating police officer after a collision with the complainant.
The motorist said he was Harley Willis Ford, gave what he said was his
address and a Kentucky driver's license. The officer also took down the
car license number.

It turned out that no person by that name could be found for service
in the city where the address was given. A telephone number in the
accident report led to a statement by an unknown person that a person
by the name of Harley Willis Ford resided in another city, but an
attempt at service based on this information also failed to reveal any
such person. The address was simply fictitious and so was the car license
number. Neither the complainant nor the insurer-defendant in the
"John Doe" action offered any evidence as to the driver's license. The
insurer was held entitled to a summary judgment on the grounds that
the evidence adduced conclusively demanded a finding that the identity
of the motorist was known.

This conclusion seems at variance with the rule that the movant for
a summary judgment has the burden of eliminating every material issue

59. GA. CODE ANN. § 56-407.1 (b)-(d) (Rev. 1960).
60. Quattlebaum v. Allstate Ins. Co., 119 Ga. App. 791, 168 S.E.2d 596 (1969).
61. 124 Ga. App. 444, 184 S.E.2d 21 (1971).
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of fact in this regard, and that the movant cannot sustain this burden
by evidence which merely constitutes an opinion or a conclusion. Yet
this is precisely what the movant was allowed to do when he relied upon
the officer's affidavit stating that he had "determined" the driver to be
Harley Willis Ford. Surely this was but an opinion or a conclusion based
on false information given by the person denominating himself Harley
Willis Ford and on no other facts.6

The opinion seems to say that when a motorist identifies himself by
a certain name and it is shown, however obliquely, that a person by that
name exists somewhere although he cannot be located, the motorist
thereby becomes identified and "known." One questions whether such
interpretation was within the intendment of the uninsured motorist stat-
ute which, after all, represents remedial legislation and ought to be
liberally construed in light of the purposes it subserves.

In order to bind an insurer under the uninsured motorist coverage it
is required that he be properly served with a copy of the insured's suit
against the operator of an uninsured automobile. 3 Where this is ac-
complished by "personal service" upon the insurance corporation rather
than by "substituted service," it is necessary that the person actually
served is an agent who has some sort of control or authority over some
department or sphere of the corporation's business rather than a mere
employee or servant such as a clerk, typist, or a receptionist. Even
though leaving a copy with a mere employee or servant at the place
where the corporation transacts its business may qualify as "substituted
service" it cannot retroactively be treated as "substituted service" where
the process server has specified in his return that he has perfected "per-
sonal service. '6 4

WAIVER AND ESTOPPEL

Even where the operative facts are not open to question, the area of
waiver and estoppel continues to be productive of sharp disagreements
amongst judges. The resulting plethora of plurality opinions and dissent-
ing opinions has also engendered considerable uncertainty in the appli-
cation of the doctrine of stare decisis. In Gulf Life Insurance Co. v.
Frost65 a life insurance policy provided for (1) the usual thirty-one day

62. Ga. Laws, 1972, p. 882, which provides for service of summons by publication, should help
remedy this situation at least in part. See note 68 infra.

63. GA. CODE ANN. § 56-407.1 (Rev. 1960).
64. Southeastern Fidel. Ins. Co. v. Heard, 123 Ga. App. 635, 182 S.E.2d 153 (1971).
65. 125 Ga. App. 63, 186 S.E.2d 456 (1971).
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grace period after " a default in premium," (2) a thirty-one day "auto-
matic" reinstatement period after expiration of the grace period during
which the insured could have the policy reinstated without evidence of
insurability by simply paying his premium with interest, and (3) a five
year "conditional" reinstatement period after expiration of the "auto-
matic" reinstatement period, during which the insured could have the
policy reinstated upon presenting satisfactory evidence of insurability
and payment of overdue premiums with interest. The insured died dur-
ing the "automatic" reinstatement period but the overdue premium was
not tendered to the insurer until after expiration of that period or ap-
proximately two and a half months after the premium was in default.
The beneficiary adduced evidence showing that the last three premiums
prior to the one default, were all collected by the agent and received by
the insurer after the grace period had expired and during the "auto-
matic" reinstatement period. This, he contended, was a general waiver
of the timeliness of payment and prevented lapse. The court held that
if there was a waiver at all it related only to late payments during the
"automatic" reinstatement period and covered only the negligible an-
nual interest rate on each monthly premium. At any rate, it did not
indicate waiver of timeliness during the five year "conditional" rein-
statement period. This appears an unduly narrow view of waiver but can
be supported on the theory that waiver conduct should not bind the
insurer beyond the ambit of reliance it reasonably induces. More ques-
tionable seems to be the opinion's reliance upon a "nonwaiver" clause
in the policy which specified that only the president, vice-president, or
secretary of the insurer had authority to waive terms of the policy, and
then only in writing. In what appears to be an alternative holding, the
court suggested that this clause rendered other agents impotent to bind
the company by a course of dealing in collecting premiums after expira-
tion of the grace period. Surely this represents a retreat from the posi-
tion taken in prior cases,66 which have held that such nonwaiver lan-
guage can itself informally be waived either by vesting its agents with
greater authority or acquiescing in or taking advantage of their minor
deviations from authority. Strictly speaking, it is thus the insuer's own
conduct rather than the agent's conduct which effects a waiver.

In United States Fidelity & Guarantee Co. v. Lockhart67 the insured,
a few days before the statute of limitations had run, brought an action
directly against his insurer under the uninsured motorist endorsement

66. E.g., Adams v. Washington Fidel. Nat. Ins. Co., 48 Ga. App. 753, 173 S.E. 247 (1934).
67. 124 Ga. App. 810, 186 S.E.2d 362 (1971).
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without first bringing an action against the unknown motorist as re-
quired by the Georgia Insurance Code." He alleged that his failure to
satisfy the condition precedent of initiating an action against the un-
known motorist was directly caused by the insurer's intentional and
continuous assurances that no further legal steps had to be taken and
that settlement in the specified sum would be made within a stated
period of time. The court reiterated the rule that statutory condition
precedent of a prior action against the unknown motorist was for the
benefit of the insurer, and therefore could be waived by it. It then
concluded that the allegations, if proved, would constitute waiver be-
cause no more is required for waiver than that the insurer, by its actions
in negotiating for settlement or direct promises to pay, has led the
insured to believe that the insured will be paid without bringing suit.

Since there was no further discussion and the cases relied upon were
not exactly in point one can only conjecture that the holding of this case
is something like this: where the insured alleges reliance upon the in-
surer's waiver of the "prior action" condition but nevertheless brings a
suit against the insurer before the statute of limitations has run, he
cannot claim that the insurer has "waived" the statute of limitations by
lulling the insured into inaction until the suit was barred. His own
conduct negates that. He obviously had some time left to bring the suit
and used it to good advantage. However, the very initiation of the direct
suit against the insurer, without satisfying the condition precedent, is in
and of itself a substantial and unequivocal action in reliance upon the
insurer's waiver conduct and thus actionable. Hence the fact that the
suit has been brought before limitation against the insurer has run is
completely irrelevant.

STATUTES

Perhaps the most significant enactment during the 1972 session of the
General Assembly is an amendment of the Uninsured Motorist Statute.
Where the owner or operator of the vehicle causing damage is known,
but resides out of the state, or has departed from the state, or cannot
after due diligence be found within the state, or conceals himself to
avoid the service of summons, service may now be made upon him by
publication of summons. 9 This necessary clarification should go a long
way in eliminating the confusion and tribulations presented by cases

68. GA. CoDE ANN. § 56-407.1 (Rev. 1960).
69. Ga. Laws, 1972, p. 882.
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such as Fidelity & Casualty Co. v. Wilson7" discussed earlier.
The Workmen's Compensation Act7 was amended so as to take away

from the insurance carrier all rights to subrogation against third party
tortfeasors. Representatives of a hospital service nonprofit corporation,
or a nonprofit medical service corporation, or of any fraternal benefit
society, who have long enjoyed a certain exempt status, are now in-
cluded in the definition of agents and counselors for life, accident and
sickness insurance 2 and are thus made subject to the licensing and
regulatory powers of the insurance commissioner. The Unfair Trade
Practices provisions were extensively revamped by expanding the scope
of the insurance commissioner's disciplinary powers, by extending the
range of cognizable unfair trade practices, and by increasing penalties
and introducing new forms of relief.73

Health insurance policies and nonprofit hospital and medical service
plan contracts are now required to provide continuation of coverage for
mentally retarded and physically handicapped dependents.74

Other amendments are minor and technical. They relate to install-
ment payments of annual premium taxes,75 investments," self-insurance
programs for the state's insurable property,77 and other matters of a
limited administrative or regulatory character.78

70. 124 Ga. App. 444, 184 S.E.2d 21 (1971). See note 61 supra.
71. Ga. Laws, 1972, p. 3.
72. Ga. Laws, 1972, p. 489.
73. Ga. Laws, 1972, p. 1261.
74. Ga. Laws, 1972, p. 1156.
75. Ga. Laws, 1972, p. 4.
76. Ga. Laws, 1972, p. 295.
77. Ga. Laws, 1972, p. 296.
78. Group liability insurance for state employees, Ga. Laws, 1972, p. 347; financing of health

insurance plans for public employees, Ga. Laws, 1972, p. 348; workmen's compensation coverage
for state employees, Ga. Laws, 1972, p. 350: purchase of insurance from unauthorized insurers by
nuclear insureds, Ga. Laws, 1972, p. 476: hospital service corporations relieved of giving bond, Ga.
Laws, 1972, p. 682: health insurance for county employees, Ga. Laws, 1972, p. 726; surplus line
brokers required to file quarterly reports, Ga. Laws, 1972, p. 1220.
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