
EQUITY
By CARL C. JONES***

The current survey period produced more than seventy cases en-
meshed, to some extent, with doctrines and principles involving the field
of equity. This survey article will focus on the more significant cases;
those which reiterate a well-established principle in a new setting or
suggest a new direction or approach in this burgeoning field of law.
Many of the cases pervade more than one sphere of equity, but an
attempt has been made to categorize them into general areas for discus-
sion, depending on a case's principal import.'

INJUNCTIONS

The most prodigious branch of the law of equity is the consideration
of injunctive relief. Especially since the advent of the Georgia Civil
Practice Act abolishing the technical distinction between cases at law
and in equity and allowing the joinder of these alternative claims,' in-
junction is an oft-sought remedy, frequently combined with a demand
for damages or other relief. A discussion of the survey-period injunction
cases follows, with a further delineation into smaller categories within
this branch.

Grant or Denial of Injunction is Discretionary

Several cases during the survey period exemplified the established
principle that the grant or denial of an injunction always rests in the
sound discretion of the court, according to the circumstances of each
case, and should not be reversed except upon a clear showing of abuse
of that discretion.3 In Ken Stanton Music, Inc. v. Board of Education,'
the board of education therein established a procedure whereby only one

* The analyses of cases and the opinions expressed in this article are not made by the author

in his official capacity. The article should be construed accordingly.
** Assistant Attorney General, Georgia Department of Law; A.B. Wake Forest College, 1966;

J.D. Walter F. George School of Law, Mercer University, 1969 Member of the Georgia and
American Bar Associations.

I. A case often may stand for an important principle in two or more branches of the law of
equity, but, customarily, the Georgia Supreme Court will address itself more fully to, and its
decision will turn on, one of these principles. This method has been used to categorize the cases.
It might be well to point out here that appellate jurisdiction over equitable matters in Georgia is
exclusively reserved to the Georgia Supreme Court. See GA. CONST. art. VI, § II, IV.

2. GA. CODE ANN. 81A-101, -108, -118 (1967).
3. GA. CODE ANN. § 55-108 (Supp. 1971).
4. 227 Ga. 393, 181 S.E.2d 67 (1971).
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band instrument sales organization would be allowed, to the exclusion
of all others, to present to the parents and students a program to intro-
duce the band program and acquaint them with various instruments.
Plaintiff was not chosen and sued, contending, inter alia, a violation of
the constitutional prohibition against the restraint of trade.' The su-
preme court affirmed the trial court's denial of an interlocutory injunc-
tion relying on the sound discretion principle, since a public educational
institution has a right to determine rules for those dealing with it.6

Another case7 held the trial court did not abuse its discretion in enjoin-
ing the City of Marietta Board of Lights and Waterworks from setting
power or water rates, or entering into certain contracts with Cobb
County without the concurrence of the City of Marietta, since a consti-
tutional amendment in 1958 had expressly declared this was the proper
procedure to follow and was clear and unambiguous in its terms.'

In Baker Realty Co. v. Baker,9 plaintiff Baker Realty Company sued
defendant Baker doing business as "Baker Realty Associates," alleging
that the latter was a newcomer to the realty business and was attempting
to capitalize on the long-standing good name and reputation of plaintiff.
An injunction was sought to prohibit the use of the name "Baker Realty
Associates." The trial court refused to issue the injunction saying the
Uniform Deceptive Trade Practices Act 0 had not been violated since
there was no showing that defendant intended to deceive or mislead the
public. The supreme court affirmed the denial on the sound discretion
theory although mentioning as dictum that there was no requirement of
express intent necessary for a violation of the trade Practices Act. Two
additional cases reiterated the sound discretion principle during the
survey period."2

Remedy at Law Must be Inadequate

The axiomatic principle that an injunction should not issue in cases
where a party has an adequate legal remedy for his grievance is embod-
ied in Georgia's statutory law.'3 It is not enough, however, that a party

5. GA. CONST. art. IV, § IV, I.

6. Fowle v. Park, 131 U.S. 88 (1889). See also Davison-Nicholson Co. v. Pound, 147 Ga. 447,
94 S.E. 560 (1917).

7. Board of L.ights and Waterworks v. Craddock, 228 Ga. 697, 187 S.E.2d 852 (1972).
8. Ga. Laws, 1958, pp. 425 et seq.
9. 228 Ga. 766, 187 S.E.2d 850 (1972).
10. Ga. Laws, 1968, pp. 337 et seq.
II. Id. § 3(a), at 340.
12. Glynn County v. Davis, 228 Ga. 588, 186 S.E.2d 872 (1972); National Life Ins. Co. v.

Cady, 227 Ga. 475, 181 S.E.2d 382 (1971).
13. GA. CODE ANN. § 37-120 (Rev. 1962).
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has a mere privilege to sue at law-equity may assume jurisdiction if
the common law remedy is not as complete or effectual as the equitable
relief. 4 This rule is, in truth, the basis for equity jurisdiction and should
be considered with the correlative maxim that "Equity jurisdiction is
established and allowed for the protection and relief of parties, where,
from any peculiar circumstances, the operation of the general rules of
law would be deficient in protecting from anticipated wrong or relieving
for injuries done."' 5 Thus, the concept is that equity will assume jurisdic-
tion to prevent irreparable damaging conduct or activity even though
one injured thereby would have an action at law. In Apostolic Overcom-
ing Holy Church of God, Inc. v. Davis, 6 plaintiff-appellant endeavored
to invoke this concept to enjoin the use of its church property by a "spin-
off" church that, it was alleged, was using the property for its services
to the irreparable damage of appellant. The trial court denied the in-
junction and this decision was affirmed 7 since no need was shown for
urgent and immediate action. A jury question had been presented as to
the title to the church property.

The inadequacy of a remedy at law was discussed in Jonesboro Area
Athletic Association, Inc. v. Dickson18 where the supreme court reversed
the trial court's grant of a motion to dismiss the plaintiff-appellant's
complaint. That complaint had sought to enjoin plaintiff's lessor, the
City of Jonesboro, from cancelling its lease and otherwise interfering
with appellant's use of the premises. Justice Felton, speaking for the
court in a unanimous decision, said:

Nor would the fact that the plaintiff [appellant] has the legal remedy
of breach of contract, bar the equitable, injunctive relief sought...
A recovery by plaintiff [appellant] of damages for breach of contract
might not fully compensate it for the time, labor and money expended
on the premises to adapt them to its purposees, and it would certainly
not provide plaintiff with a comparable tract of land for its use, which,
indeed, may not even be available. 9

Partain v. Maddox was a classic, no-holds-barred, textbook example
of an equitable complaint, defenses and decision. The case is well worth
reading in its entirety and offers enlightening comments on the remedy

14, Id.
15. GA. CODE ANN. § 37-102 (Rev. 1962).
16, 228 Ga. 36, 183 S.E.2d 745 (1971).
17. Id. at 37, 183 S.E.2d at 746.
18. 227 Ga. 513, 181 S.E.2d 852 (1971).
19. Id. at 520-21, 183 S.E.2d at 858.
20. 227 Ga. 623, 182 S.E.2d 450 (1971).
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of quo warranto and the doctrine of clean hands, as well as injunction.
Here, Joseph Maddox, a member of the State Board of Pardons and
Paroles, complained in equity against the Board's chairman, J.0. Par-
tain, Jr., alleging he was being wrongfully prevented from entering his
office as a member of the Board. It appeared that member Maddox had
been appointed to his position for a full seven-year term"' but, prior to
taking office, was required by Governor Lester Maddox to sign an
undated letter of resignation from this office, which letter had now, for
various reasons, been dated and accepted. The trial court issued an
injunction against Chairman Partain, as prayed, and that order was
affirmed in the supreme court with a finding that the purported resigna-
tion was void. Clearly, the supreme court felt member Maddox had no
adequate remedy at law and the judicious use of the superior court's
equity powers was appropriate.

In two cases during the survey period the adequacy of a legal remedy
barred injunctive relief to plaintiff. In Lee v. Peck,2" plaintiff com-
plained in equity to restrain defendant from dispossessng him from
certain described premises he occupied under a lease contract. Defen-
dant's motion for summary judgment was granted, and affirmed, since
whatever defenses the tenant had could be asserted in the dispossessory
proceeding, without resort to a court of equity." (In an interesting
sidenote 4 in Lee, the court notes that equity can decree specific per-
formance of a contract to lease, as well as purchase, land, but that here
such a remedy was not appropriate since the lessee was still in possession
of the premises.)" In the other case,2" plaintiff sued asking that defen-
dant be enjoined from disconnecting or in any manner disrupting plain-
tiff's telephone service. The trial court properly dismissed the suit upon
learning that plaintiff was asserting this same demand by way of coun-
terclaim in another currently pending action in which it was the defen-
dant, and in which defendant herein was the plaintiff.

Balancing of Conveniences Test

In what may actually be an extension of the sound discretion princi-

21. GA. CONST. art. V, § I, Xl.
22. 228 Ga. 448, 186 S.E.2d 94 (1971).
23. This holding seems founded in GA. CODE ANN. § 37-103 (Rev. 1962): "Equity is ancillary,

not antagonistic, to the law; hence equity follows the law where the rule of law is applicable .... "
See Hall v. Johnston, 206 Ga. 843, 59 S.E.2d 382 (1950); Flynn v. Merck, 204 Ga. 420, 49 S.E.2d
892 (1948).

24. 228 Ga. at 450-51, 186 S.E.2d at 97.
25. See F. & W. Grand Five-Ten-Twenty-Five Cent Stores, Inc. v. Eiseman, 160 Ga. 321, 127

S.E. 872 (1925); Robinson v. Perry, 21 Ga. 183 (1857).
26. F.N. Roberts Corp. v. Southern Bell Tel. & Tel. Co., 228 Ga. 575, 186 S.E.2d 864 (1972).
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pie, discussed supra, the supreme court evaluated the grant or denial of
injunctive relief in three cases by applying what may be coined as the
"balancing of conveniences test." The test is asseverately set forth in
Westhampton, Inc. v. Kehoe27 wherein an appeal was taken from an
order granting an interlocutory injunction prohibiting Westhampton,
Inc. from selling, developing or constructing improvements upon a tract
of real estate unless in accordance with certain restrictive covenants.
The supreme court affirmed and Justice Undercofler, citing Jones v.
Lanier Development Co."8 and Atkinson v. England,"9 enunciated the
test:

The grant or denial of an interlocutory injunction rests in the sound
discretion of the court. In making its decision, the court must consider
the convenience of the parties. There should be a balance of conveni-
ences and consideration given as to whether greater harm might be
done by refusing than by granting the injunction. Where the evidence
is conflicting, and it appears that the injunction, if granted, would not
operate oppressively to the defendant, but that, if denied, the com-
plainant would be practically remediless in case he should thereafter
establish the truth of the contentions, discretion should be exercised to
preserve the status. 30

The evidence in Westhampton was conflicting as to whether a general
building scheme and development plan had been established for the
subdivision and whether plaintiffs had relied upon certain oral represen-
tations and other evidences of said scheme in the purchase of their
homes. Accordingly, the balancing of conveniences test indicated the
balance to be in favor of preserving the status quo pending a determina-
tion as to these issues by a trier of fact.

In Regency Construction Co., v. Gwinnett County,3 dispute arose
as to whether two tracts of land shown on a subdivision plat and marked
"Reserved" were subject to certain covenants restricting the lots therein
to single family residences only. Plaintiff-appellant Regency was con-
structing certain structures thereon which apparently were to be used as
other than single family residences. The lower court, after hearing of
Regency's expenditures for construction of the buildings, did not enjoin
their construction, but enjoined their use until a jury determination of
the factual dispute. Citing Westhampton," above, the supreme court

27. 227 Ga. 642, 182 S.E.2d 430 (1971).
28. 188 Ga. 141, 2 S.E.2d 923 (1939).
29. 194 Ga. 854, 22 S.E.2d 798 (1942).
30. 227 Ga. at 646, 182 S.E.2d at 432.
31. 227 Ga. 798, 183 S.E.2d 382 (1971).
32. Westhampton, Inc. v. Kehoe, 227 Ga. 642, 182 S.E.2d 430 (1971).
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applied the test and affirmed the injunction.
This balancing test was also invoked during the survey period to

affirm the lower court's refusal to issue an interlocutory injunction
against the enforcement of a statutory lien upon real property since the
defendant-lienor would not be afforded the protection of the law and
would be injured by the injunction, whereas the plaintiff-landowner
most probably would not. 3

Enjoining Public Nuisances

Motion pictures made the headlines in this field during the survey
period. In no less than seven cases, 4 the district attorney of Fulton
County, in conjunction with the solicitor of the Criminal Court of Ful-
ton County, filed complaints on behalf of the state seeking to enjoin the
showing of various motion pictures on the ground that each was obscene
under the statutory definition of obscenity in Ga. Code Ann. § 26-2 101
(Rev. 1972) and, as such, constituted a public nuisance and should be
abated.3 5 In each case, the lower court issued an interlocutory injunc-
tion prohibiting the display of the film and, in each case, the supreme
court, after hearing argument and viewing the films in question, af-
firmed the issuance of the injunctions, subject to a final determination
by a jury as to whether the films were, in fact, obscene. In Evans Theatre
Corp. v. Slaton3l the court stated it was not unaware of the principle
that equity will take no part in the administration of the criminal law,37

but adroitly observed that the state has an interest in the welfare, peace
and good order of its citizenry; and the maintenance of an action to
abate a public nuisance, at the instance of the prosecuting attorney, was
authorized even though the nuisance constituted a crime punishable
under the criminal laws. 8

Other cases dealing with the enjoining or abating of public nuisances

33. Steenhuis v. Todd's Constr. Co.. 227 Ga. 836, 183 S.E.2d 354 (1971).
34. 1024 Peachtree Corp. v. Slaton, 228 Ga. 102, 184 S.E.2d 144 (1971); Waiter v. Slaton, 227

Ga. 676, 182 S.E.2d 464 (1971) (the Walter case was actually a consolidation of four cases); Santay
v. Slaton, 227 Ga. 676, 182 S.E.2d 464 (1971); Evans Theatre Corp. v. Slaton, 227 Ga. 377, 180
S.E.2d 712 (1971).

35. A district attorney is authorized under GA. CODE ANN. § 72-202 (Rev. 1964) to bring
proceedings seeking the abatement of public nuisances on behalf of the state. While, ordinarily, it
would seem the fact that certain conduct is criminal would give the state an adequate remedy at
law by proceeding against the offender criminally (see 1970 Op. Ar'Y GEN. 70-103), the authority
of the district attorneys to abate public nuisances seems to be an exception to this rule.

36. Evans Theatre Corp. v. Slaton, 227 Ga. 377, 180 S.E.2d 712 (1971).
37. GA. CODE ANN. § "55-102 (Rev. 1961).
38. See, e.g., Lee v. Hayes, 215 Ga. 330, 110 S.E.2d 624 (1959); Thornton v. Forehand, 211

Ga. 658, 87 S.E.2d 865 (1955).
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held that: (1) a nuisance could not be presumed or anticipated from the
mere erection of buildings and structures to be used in an otherwise
lawful business or enterprise,39 and (2) a lawful business (here, an air-
port) may, by reason of its location in a residential area, cause hurt,
inconvenience and damage to those residing in the vicinity and become
a nuisance per accidens by reason of circumstances and surroundings.4"

Injunctions Against Criminal Proceedings and Trespass

In Georgia Power Co. v. City of Macon4 the plaintiff sued the
defendant-city seeking to enjoin the prosecution of certain summonses
against plaintiff (appellant), which summonses charged plaintiff with
violations of the Macon Electrical Code. Plaintiff contended it was
exempt from the provisions of the code, in this instance, and the com-
plaint alleged that defendant-city would continue to issue similar sum-
monses unless enjoined from doing so. The lower court enjoined prose-
cution under some of the summonses, saying as to the other that plain-
tiff could raise its defenses in the court before which the cases were
pending. On appeal, the Georgia Supreme Court directed that an injunc-
tion should have issued as to all summonses to avoid a multiplicity of
actions,42 since the plaintiff was, in fact, exempt from the section of the
code sub judice.4 3

Two cases involved enjoining trespass to realty. In both Barnett v.
Holliday" and Fulford v. Fulford45 the central question was whether the
defendants had, by one means or another, gained a right to traverse a
described portion of the plaintiffs' real property. The court held suc-
cinctly in each instance that a jury question had been presented, but
implicit in both decisions is the principle that equity will enjoin a con-
tinuing trespass since to do otherwise would sanction a multiplicity of
actions.46

Zoning and Land Use Restrictions

Some of the cases decided during the survey period on zoning and

39. City of Doraville v. Southern Ry., 227 Ga. 504, 181 S.E.2d 346 (1971): Frasier v. Cham-
bers, 228 Ga. 270, 185 S.E.2d 379 (1971).

40. Camp v. Warrington, 227 Ga. 674, 182 S.E.2d419 (1971) GA. CODE ANN. § 72-101 (Rev.
1964).

41. 228 Ga. 641, 187 S.E.2d 262 (1972).
42. This rationale is based upon GA. CODE ANN. § 37-105 (Rev. 1962).
43. But see Arnold v. Mathews, 226 Ga. 809, 177 S.E.2d 691 (1970).
44. 228 Ga. 361, 185 S.E.2d 397 (1971).
45. 228 Ga. 772, 187 S.E.2d 867 (1972).
46. GA. CODE ANN. § 37-105 (Rev. 1962).
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other land use restrictions have been discussed previously. Others bear
note here.

One of the most controversial cases during the survey period was
Barton v. A tkinson47 wherein an appeal was taken from the grant of an
injunction against defendant-landowners restraining them from taking
any development action under certain zoning ordinances enacted by the
Fulton County Board of Commissioners, also a defendant. The plain-
tiffs, owners of land adjacent to the recently zoned property (one
hundred acres of which was situate abutting the Chattahoochee River),
contended that the property was encumbered by a "Declaration and
Covenant of Restrictions for North River Development" executed in
1968 by the defendant-landowners and, further, that the zoning of the
land now for apartments and offices would breach this covenant. The
trial court issued an interlocutory injunction based on a recent statute48

requiring that in counties of 500,000 or more persons, the public works
department, county health department and county board of education
must be notified of applications for rezoning and were required to ren-
der reports on the effects of the rezoning on their departments. The
statute also required that these reports be read at the public meeting
held to discuss the application.49 Since the reports were not read at the
public hearing before the Fulton County Board of Commissioners at the
time the zoning application was considered, the lower court held the
enacted ordinances void and enjoined any development thereunder. The
supreme court sliced through that reasoning as erroneous and reversed,
holding the requirement that the reportg be read to the public to be
precatory and not mandatory.50 The purpose of the reports was to ap-
prise the joint zoning board and county commissioners of detrimental
effects of the rezoning.

Another zoning case"' began with a complaint against the Morgan
County Board of Commissioners and members of the county planning
commission, challenging an amendment to a zoning ordinance as being
enacted without the required public notice and as being unreasonable
and an abuse of discretion. Additionally, the board of commissioners
was challenged as being unconstitutionally composed in violation of the
one man, one vote rule under the Constitution of the United States and
an injunction was sought against all its future actions until lawfully

47. 228 Ga. 733, 187 S.E.2d 835 (1972).
48. Ga. Laws, 1971, pp. 3662 et seq.
49. Id.
50. Middleton v. Moody, 216 Ga. 237, 115 S.E.2d 567 (1960); O'Neal v. Spencer, 203 Ga. 588,

47 S.E.2d 646 (1948).
51. Richter v. D & M Associates, 228 Ga. 599, 187 S.E.2d 253 (1972).
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constituted. The trial court refused to grant injunctive relief and the
supreme court affirmed, citing the sound discretion principle, discussed
supra, and further stating that "[o]rders for re-apportionment in cases
of this nature have traditionally looked to future compliance, and have
not required the immediate disruption of the legislative body . ... "1

In Floral Hills Memory Gardens, Inc. v. Robb 3 the Supreme Court
of Georgia pronounced quite clearly that "[w]hen a tract of land has
been dedicated as a cemetery, it is perpetually devoted to burial of the
dead, and may not be appropriated to any other purpose."54 This princi-
ple had been alluded to in previous supreme court decisions,55 but now
is enunciated clearly.

Employment Con tracts-Restrictive Covenants

Briefly, two cases dealt with restrictive covenants not to compete
embodied in employment contracts. Tri-City Sanitation, Inc. v. Action
Sanitation Service, Inc.5" held that a complaint for equitable relief based
upon the disregard by defendant-appellee of his contract with plaintiff-
appellant not to compete in the garbage collection business within the
limits of Clayton County for a period of five years was not subject to a
motion to dismiss. Another case 7 held that where the plaintiff-employer
violated the provision of the employment contract requiring two weeks'
termination notice, he was not entitled, in equity, to enjoin the
defendant-employee from working for a competitor.

Coming Attractions

Two injunction cases during the survey period attracted the author's
particular attention and seem to merit special recognition. They both
dealt with injunctions against nuisances but were intentionally reserved
for discussion here for emphasis.

In Cason v. Upson County Board of Health59 plaintiffs sought and

52. Grimes v. Clark, 226 Ga. 195, 173 S.E.2d 686 (1970).
53. 227 Ga. 470, 181 S.E.2d 373 (1971).
54. Id. at 471, 181 S.E.2d at 374.
55. City of Atlanta v. Crest Lawn Mem. Park Corp., 218 Ga. 497, 128 S.E.2d 722 (1962);

Haslerig v. Watson, 205 Ga. 668, 54 S.E.2d 413 (1949).
56. 227 Ga. 489, 181 S.E.2d 377 (1971).
57. Labor Pool, Inc. v. Alps, Inc., 227 Ga. 463, 181 S.E.2d 385 (1971).
58. See WAKE Broadcasters, Inc. v. Crawford, 215 Ga. 862, 114 S.E,2d 26 (1960); Felton

Beauty Supply Co. v. Levy, 198 Ga. 383, 31 S.E.2d 651 (1944). It seems to the author that when,
through injunction, a covenant not to compete is enforced, it acts as a negative or reverse decree
of specific performance, requiring the employee to specifically perform his agreement.

59. 227 Ga. 451, 181 S.E.2d 487 (1971).
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obtained an injunction against defendants to restrain them from creat-
ing a nuisance and a condition deleterious to the health of the citizens
of a thickly settled area of Upson County by discontinuing the operation
of a water system. Similarly, in McMillen Development Corp. v. Bull, 0

an injunction was issued restraining defendant from allowing mud, silt
and debris to accumulate and clog and stop the natural flow of water
onto a lower riparian owner's (plaintiff's) land, which injured plaintiff
and created a nuisance. In both cases the restraining of the defendant's
conduct placed upon him an affirmative burden to take certain steps to
assure the deleterious conditions did not arise or persist. Both injunc-
tions were affirmed and the supreme court cogently said that the lan-
guage of each injunction was not mandatory6 but merely enjoined ille-
gal conduct, requiring, however, by its terms, that certain affirmative
actions be taken by defendants to comport with the injunction's terms.

This seems to be a trend to be looked for with increasing frequency
in injunctive relief. An injunction can be used when, couched in negative
language, it incidentally requires the performance of some act, and in
yielding obedience thereto, the defendant must perform the required
acts.12 In keeping with the inexorable rush of the law, and equity, toward
affording complete relief to all deserving parties, why not!

CONTRACTS

Specific Performance

Two cases during the survey period were primarily significant for
their discussion of the doctrine of specific performance of contracts."
In Martin v. Bohn 4 plaintiff complained for equitable relief against
defendant requesting specific performance of a contract between them,
as well as damages due under the contract. The contract was a standard
real estate contract whereby plaintiff had agreed to sell certain land for
a stated sum conditioned upon defendant securing a first mortgage in
approximately eighty per cent of the purchase price. However, testi-
mony taken indicated that prior to the consummation of the agreement
a new agreement was made and the old abandoned. The new agreement

60. 228 Ga. 826, 188 S.E.2d 491 (1972).
61. GA. CODE ANN. § 55-110 (Rev. 1961) expressly prohibited mandatory injunctions-those

which required acts rather than prohibiting them. This code section was repealed by Ga. Laws,
1967, pp. 226, 244, but it is still questionable to some whether mandatory injunctions are permissi-
ble.

62. Goodrich v. Georgia Ry. & Banking Co., 115 Ga. 340, 41 S.E. 659 (1902).
63. See GA. CODE ANN. ch. 37-8 (Rev. 1962).
64. 227 Ga. 660, 182 S.E.2d 428 (1971).
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recited that the buyer of the property would reconvey it to plaintiff if
he were transferred out of the Macon, Georgia area. Plaintiff testified
he would give defendant an option to either (1) reconvey the property
to him (plaintiff), or (2) pay plaintiff the agreed-upon down payment.
Since the very testimony of the plaintiff was uncertain, the court refused
to decree specific performance, invoking the rule that specific perform-
ance will only be decreed when the terms of a contract are definite,
certain and clear. 5 Since specific performance is an equitable remedy,
a contract for the sale of realty must be equitable and just, with no
inadequacy of consideration, and the price to be paid must be fair in
order to obtain specific performance. 6 In the other case 7 the trial court
decreed specific performance of a contract for the sale of land since the
requisites delineated in Martin, supra, were present and no bar to equi-
table relief was offered by the defendant-seller.

Rescission, Reformation, Cancellation

Reformation of a contract of conveyance (deed) was the subject of
Greene v. Interstate Credit Corp."6 Plaintiff alleged in its complaint
against Greene that one Glenn gave to plaintiffis predecessor in title a
deed to a certain parcel of land to secure payment for a debt for a house
he had built on the west side of the lot. Glenn then conveyed the east
half of the parcel to plaintiff's predecessor in title, who contracted to
sell the east half to Lott. Although Greene, defendant, knew the indebt-
edness of Glenn, secured by deed, covered only the west half of the
parcel, the deed to him, through a mutual mistake of the parties, con-
veyed the whole tract. Defendant Greene foreclosed the Glenn security
deed and claimed title to the whole parcel. Plaintiff sued for injunction
against certain dispossessory proceedings instituted against its transfer-
ree, Lott, and for reformation of the deed. The trial court granted the
injunction and it was affirmed on appeal. 9 Reformation of a contract
is available only in equity and only when the court is satisfied there was
a mutual mistake of the parties when the contract was made. 70

Freeman v. Collins7I had appeared before the Georgia Supreme Court

65. Studer v. Seyer, 69 Ga. 125 (1882).
66. Morgan v. Mitchell, 209 Ga. 348, 72 S.E.2d 310 (1952); Bullard v. Bullard, 202 Ga. 769,

44 S.E.2d 770 (1947).
67. Stevens v. Stevens, 227 Ga. 410, 181 S.E.2d 34 (1971).
68. 228 Ga. 573, 186 S.E.2d 869 (1972).
69. Id. at 575, 186 S.E.2d at 870.
70. GA. CODE ANN. § 37-208 (Rev. 1962).
71. 228 Ga. 758, 187 S.E.2d 870 (1972).
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on a prior occasion." There, a summary judgment for Collins was re-
versed and the case remanded. Here, Freeman appeals from a denial of
a summary judgment in her favor cancelling certain deeds. The evidence
adduced showed that appellant had conveyed her real estate on two
separate occasions by warranty deed, first to a corporation controlled
by her son and later to appellee, with no monetary consideration for
either deed. Appellant's son recorded the first deed and then executed
his corporation's security deed to appellee for a loan, the second deed
being also recorded. The corporation then executed and recorded a
warranty deed reconveying the property to the appellant and this deed
was subject to the recorded security deed. Appellant later executed a
second deed to Mrs. Collins and she, in return, executed and delivered
to appellant an option or contract which required Mrs. Collins to recon-
vey the property to the appellant upon payment of the stipulated sum.
Appellant's son intended to repay appellees and have the security deed
cancelled, thereby having Mrs. Collins reconvey the realty to appellant
in accordance with the option or contract-but the son could not repay
the appellees and this litigation resulted. The supreme court held that a
jury question was presented as to whether appellant was part of her son's
nefarious scheme, implying that if she were not, cancellation of the
deeds might be appropriate."

In another cancellation case during the survey period,74 plaintiff
sought to cancel a deed to secure debt which secured a debt originally
due plaintiff's father. Defendant was plaintiff's brother and the executor
of the father's estate. The uncontradicted evidence showed that full
payment of the debt had been made by plaintiff and the jury so found,
authorizing a decree by the court cancelling the deed to secure debt.

JURISDICTION AND PROCEDURE

Certain cases during the period surveyed were important for their
holdings in the areas of jurisdiction and procedure in equitable matters.
These cases give us some of the "do's" as well as the "don'ts" of
pursuing a matter procedurally in equity.

Jurisdiction over Equitable Matters

The case of Wellcraft Manufacturing, Inc. v. Troutman" elucidated

72. Collins v. Freeman, 226 Ga. 610, 176 S.E.2d 704 (1970).
73. GA. CODE ANN. § 37-207 (Rev. 1962) forms the basis for the relief of cancellation, based,

generally, on a mistake of fact material to the contract by one of the parties.
74. Smith v. Smith, 228 Ga. 820, 188 S.E.2d 507 (1972).
75. 123 Ga. App. 321, 180 S.E.2d 588 (1971).
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that jurisdiction over cases in equity is exclusively vested in the superior
courts under Georgia's constitution.76 Wellcraft held that whether an
action is equitable is to be determined by its allegations and prayers and
where, as here, defendants were individually indebted to plaintiff and the
complaint, as well as asking for damages, alleged that officers of the
defendant corporation had obtained cash and other property for an
inadequate consideration (thereby rendering plaintiff insolvent-fraud,
in other words), the complaint sounded in equity and must therefore be
brought in a superior court, rather than the Civil Court of Fulton
County. Another case dealing with Fulton Civil Court, Autry v.
Palmour,77 reiterated the principle in Wellcraft but pointed out that the
Civil Court of Fulton County could take cognizance of equitable pleas
when they are purely defensive in nature. 7 The court of appeals, speak-
ing through Judge Pannell, went on to point out, citing certain cases,79

that this jurisdiction obtains over an equitable defensive plea where, if
sustained, the plea would result simply in a verdict finding generally in
favor of the defendant. Here, however, a surety was seeking to interpose
a counterclaim in the nature of an equitable set-off in Fulton Civil
Court. The counterclaim was dismissed upon proper motion and the
court of appeals affirmed, recognizing that the lower court has "no
jurisdiction whatever to entertain a plea setting up an equitable set-off
• . .for the simple reason that to entertain such a plea it is necessary
for the court, not only to recognize an equitable right but to give affirm-
ative relief as a result of such recognition." 8 In a similar case,8 the Civil
Court of Fulton County was without equitable jurisdiction to grant
affirmative relief, even where that relief was asserted as a defense, since
in doing so the court would have to declare an implied or constructive
trust.

In other cases dealing with jurisdiction of equitable causes, the su-
preme court held that: (I) where a complaint contained allegations ap-
propriate only to a suit for damages it could not assume the character
of a cause in equity merely because there was a nonpursued claim for
equitable relief;82 and (2) a complaint83 was correctly dismissed when

76. GA. CONST. art. Vi, § IV, I.

77. 124 Ga. App. 407, 184 S.E.2d 15 (1971).
78. House v. Oliver, 123 Ga. 784, 51 S.E. 722 (1905).
79. Burnett v. Davis, 124 Ga. 541, 52 S.E. 927 (1905): Hecht v. P.H. Snook & Auston Co.,

114 Ga. 921, 41 S.E. 74 (1902).
80. 114 Ga. at 928, 41 S.E. at 77. See also Kennedy v. Schultz, 105 Ga. App. 522, 125 S.E.2d

87 (1962).
81. Empire Shoe Co. v. Regal Shoe Shops, 123 Ga. App. 796, 182 S.E.2d 796 (1971).
82. Wisenbaker v. Leopard, 228 Ga. 91, 184 S.E.2d 346 (1971).
83. Chamblee Constr. Co. v. Pickett, 227 Ga. 421, 181 S.E.2d 32 (1971).
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it was filed in Cobb County asserting equitable relief against defendant,
a legal resident of Fulton County, since Georgia's constitution provides
that cases in equity shall be brought in a county where a defendant
resides against whom substantial relief is prayed.84

J.D. Jewell, Inc. v. State ex rel. Hancock5 made its second trip to
the supreme court during this survey period."6 In the first appearance,
the supreme court had affirmed an injunction against J.D. Jewell, Inc.
restraining it from processing spoiled commodities and requiring it to
maintain up-to-date facilities and sanitary plants at all times. The order
of the court was apparently not adhered to as this action arises out of
an attachment against J.D. Jewell for contempt of the terms of the
ordered injunction. The supreme court dismissed this appeal since there
had not yet been a hearing on the application for contempt, the appeal
being taken to seek review of four pre-trial orders and there being no
certificate of immediate review.87

An interesting case developed during the survey period concerning the
requisites for standing to attend a cause in a certain equitable action.
Plaintiffs were a group of students at Atlanta Baptist College who filed
suit against the board of trustees of the college alleging that the trustees
had failed and refused to promote the purposes and objectives of the
college and had deliberately engaged in acts of malfeasance, misfeas-
ance and nonfeasance calculated to destroy the college. Plaintiffs sought
to enjoin the execution by the trustees of a contract to sell a substantial
portion of the realty owned by the college and further sought to enjoin
any other actions calculated to injure the school. The trial court granted
a motion to dismiss the complaint which was affirmed on appeal.8" The
court found that the college was a private corporation and its relation-
ship to the students was contractual. The court specifically held that one
attending a private college has no vested financial interest in the institu-
tion. The operation of a private college or university is touched with
eleemosynary characteristics. No student has standing in court to chal-
lenge the acts of the trustees or others in the operation and management
of a college. Therefore, the court reasoned, the motion to dismiss was
properly granted.

84. GA. CONST. art. VI, § XIV, il. Burson v. Faith, 227 Ga. 526, 181 S.E.2d 827 (1971),
stands for essentially the same principle embodied in Pickett.

85. 227 Ga. 336, 180 S.E.2d 704 (.1971).
86. For the previous appearance of the J.D. Jewell case, see 227 Ga. 336. 180 S.E.2d 704

(1971).
87. GA. CODE ANN. § 6-701 (Supp. 1971).
88. Miller v. Alderhold, 228 Ga. 65, 184 S.E.2d 172 (1971).
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Matters of a Procedural Nature

Other cases during the period turned on procedural questions. In two
cases the trial court properly denied a motion to strike 9 and a motion
to dismiss,90 saying, in both cases, that Ga. Code Ann. §§ 81A-108, -
118 (Rev. 1972) allow the combination of legal and equitable claims in
the same pleading. Moreover, in Rogers v. McDonald9 the supreme
court held that a motion to dismiss the complaint in the trial court was
properly granted since an action encompassing the same issues was
pending in the superior court of another county. The court, citing cases,
observed that "Equity does nothing by halves; but having secured juris-
diction of the parties and the subject-matter, and seeing no advantage,
but much cost and expense, in a multitude of suits, she will settle at once
all conflicting claims of the partners' growing out of the venture or
equitably bearing upon a just accounting."9 Since the superior court of
the other county had taken jurisdiction over the parties and subject
matter of this action, that forum was the proper one in which to litigate
the issues raised in this case. In a final case93 the supreme court dis-
missed an appeal as moot upon learning during oral argument that the
conduct sought to be enjoined by the trial court had, in fact, been
completed and, therefore, no benefit could arise from the issuance of an
appellate opinion.

RELIEF FROM JUDGMENTS

The case of Lewis v. Lewis 4 offers a prime example of the interven-
tion of equity in the relief of parties laboring under unconscionable
judgments. There, a complaint was filed for equitable relief asking that
a decision of a court of ordinary be set aside. The complaint showed
that plaintiffs, two stepsons of the defendant, had discussed with defen-
dant their stepfather's estate, defendant stating at all times that she
recognized plaintiffs' interest and would keep them informed of her acts
and dealings. Instead, she procured a judgment setting apart to her the
entire estate of the deceased ($30,000) as year's support. A motion to
dismiss the complaint was denied in the trial court and affirmed on

89. Miller v. Turner, 228 Ga. 701, 187 S.E.2d 688 (1972).
90. Brittain v. Camp, 228 Ga. 808, 188 S.E.2d 494 (1972).
91. 228 Ga. 129, 184 S.E.2d 351 (1971).
92. Id. at 129, 184 S.E.2d at 351; Johnson v. Townsend, 192 Ga. 522, 15 S.E.2d 790 (1941);

Goodwynne v. Bellerby, 116 Ga. 901, 43 S.E. 275 (1903).
93. Gober v. Colonial Pipeline Co., 228 Ga. 668, 187 S.E.2d 275 (1972).
94. 228 Ga. 703, 187 S.E.2d 872 (1972).
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appeal, with the supreme court citing Ga. Code Ann. § 37-707 (Rev.
1962) which requires the utmost good faith between persons bearing
confidential relationships to each other. The complaint to set aside the
ordinary's decision by reason of fraud was returned to the trial court,
the supreme court noting that:

A judgment obtained by fraud is void and may for that reason be
set aside by a court of equity95 . . . As a general rule, equity will grant
no relief to one against whom an unfavorable judgment has been ren-
dered, even in consequence of fraud, where the aggrieved party could
have prevented the return of such a judgment by the exercise of proper
diligence; but this rule is not applicable where there is a confidential
or fiduciary relation between the parties. In such a case the law re-
quires the utmost good faith, and the parties are not required to antici-
pate or watch for fraud.16

A different result obtained in Erwin v. Marx. 7 There, plaintiffs com-
plained against a judgment rendered for defendant in a previous action
for damages. In the prior action the plaintiffs (defendants there) did not
file defensive pleadings but, instead, entered into negotiations to settle
the case. The court here finds that the plaintiffs were not mislead in the
previous action which resulted in a default judgment, and they are not
now eligible to seek the aid of equity to set aside that former judgment
when their own carelessness caused their predicament." Equity aids the
vigilant, not those who fail or refuse to assert their rights.99

An interesting situation was presented during the survey period by
Termplan Inc. v. Miller.1° Termplan in a previous suit had obtained a
judgment against Miller. In this action to set aside that judgment,
Miller asserted that neither he nor any member of his family was served
with the complaint and summons and the judgment was therefore void.
The trial court denied a motion to dismiss Miller's complaint and the
supreme court affirmed holding that a court of equity may set aside a
judgment where the defendant had not been legally served with process,
nor waived same, and had no knowledge of the proceedings. 10 In an-
other case' 1 a judgment was set aside by a superior court on the ground

95. Hogg v. Hogg, 206 Ga. 691, 58 S.E.2d 403 (1950).
96. Id. at 692, 58 S.E.2d at 404.
97. 228 Ga. 495, 186 S.E.2d 735 (1972).
98. Garrison v. Toccoa Elec. Power Co., 177 Ga. 850, 171 S.E. 564 (1933).
99. This maxim is grounded in GA. CODE ANN. § 37-119 (Rev. 1962).
100. 228 Ga. 428, 186 S.E.2d 102 (1971).
101. Foster v. Foster, 207 Ga. 519, 63 S.E.2d 318 (1950).
102. Fireman's Fund Ins. Co. v. Northern Freight Lines, Inc., 227 Ga. 581, 182 S.E.2d 110

(1971).
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of accident and mistake.'

POTPOURRI

Equitable Defenses-Laches and Others

Various cases analyzing defenses to equitable actions have been inter-
spersed throughout foregoing portions of the article. Others ought to be
specifically mentioned here. In Springtime, Inc. v. Douglas County'"4

the granting of an injunction was reversed when it appeared that the
plaintiff-county had allowed the defendant to expend in excess of
$100,000 in the development of a trailer park before filing suit to enjoin
this development as violative of county zoning ordinances. The defense
of stale demands or laches was held appropriate, the court opining that
a party is not entitled to an injunction when he has been guilty of delay
and laches in asserting his rights, especially when another has made
large expenditures, known to the plaintiff, and would be greatly injured
by the injunction. 0 5 Additionally, in Payton v. Johnson'0 the supreme
court reiterated the principle that laches is an affirmative defense under
Ga. Code Ann. § 81A-108(c) (Rev. 1972) and must be set forth affirm-
atively in the defendant's answer, or otherwise made an issue.

Two cases discussed the improper tender or failure-of-condition pre-
cedent defense which is, simply stated, that before one who has executed
a deed alleged to be invalid by reason of failure of consideration, usury,
or similar defect, can have affirmative equitable relief (such as an in-
junction to prevent the exercise of a power of sale by the grantee in such
a deed), he must pay or tender to the grantee the principal sum due.'"7

Charitable Trusts

The case of Miller v. A lderhold0 has been discussed previously in the
survey. There, the lack of standing to sue was pointed out as grounds
for a motion to dismiss the complaint. This case deserves additional
mention here because the concurring opinion argues that the plaintiffs,
by attending the private Atlanta Baptist College, were beneficiaries of
a charitable trust.'09 That opinion differs from the majority of the court.

103. See, e.g., Watkins v. Donalson, 217 Ga. 524, 123 S.E.2d 728 (1962).
104. 228 Ga. 753, 187 S.E.2d 874 (1972).
105. Holt v. Parsons, 118 Ga. 895, 45 S.E. 690 (1903).
106. 228 Ga. 810, 188 S.E.2d 504 (1972).
107. I.D.S. Homes Corp. v. Lucas, 228 Ga. 521, 186 S.E.2d 745 (1972) Aaron v. Collins, 228

Ga. 226, 184 S.E.2d 649 (1971).
108. 228 Ga. 65, 184 S.E.2d 172 (1971).
109. Harris v. Brown, 124 Ga. 310, 52 S.E. 610 (1905).
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The concurring opinion offers that Ga. Code Ann. § 108-212 (Rev.
1959) would provide a method by which the plaintiffs could be heard.
That statute authorizes and directs that the Attorney General, or an
appropriate district attorney, shall represent the interests of beneficiar-
ies of charitable trusts instead of allowing them to file suits to redress
what they claim are wrongs. The concurring justices felt the action
would have been proper if brought by the Attorney General or a district
attorney. The majority of the court had taken the position that even
though the public has an interest in seeing such institutions encouraged,
they are still operated as private businesses, relying on the hoary admo-
nition of Chief Justice Marshall in the Dartmouth College case"0 that,
"[s]tudents are fluctuating and no individual among our youth has a
vested interest in the institution which can be asserted in a court of
justice."

Equitable Accounting

In Shepherd v. Frasier"' the plaintiff had filed suit for, inter alia, an
equitable accounting as to certain funds in contention. The trial court
referred the case to an auditor and the auditor's report was later made
the judgment of the court. On appeal, the supreme court affirmed,
saying, that where, in equity cases, there is evidence, although conflict-
ing, which supports the findings of an auditor, a trial court may disap-
prove any exceptions taken thereto.

110. Dartmouth College v. Woodward, 17 U.S. 518 (1819).
I11. 228 Ga. 152, 184 S.E.2d 558 (1971).
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