
DOMESTIC RELATIONS

By Lucy S. HENRITZE*

LEGISLATIVE DEVELOPMENTS

Perhaps the single most important development in domestic relations
law in Georgia was the introduction of House Bill 1155 in the General
Assembly. The stated purpose of the proposed legislation was "to com-
pletely and exhaustively revise, amend and supersede the laws of this
state relating to divorce, alimony and support of minors."' While the
Bill failed to reach the Senate,' its introduction and serious considera-
tion by many legislators should give notice that Georgia may have a
substantially different domestic relations code title in the near future.

In essence, H.B. 1155 sought to establish as grounds for divorce the
standard that a marriage found to be "irretrievably broken" may be
dissolved. This is the same standard utilized in the Florida statute,,
upon which it was modeled, and is analogous to the California Family
Law Act of 1969 which provides for the granting of a divorce upon a
showing of "irreconcilable differences" which had caused an "irremedi-
able breakdown." 5 Under H.B. 1155, the trial court would be given the
power, especially where there are children of the marriage, to grant a
continuance for a period not to exceed three months in order that the
parties may attempt reconciliation with or without some sort of expert
consultation.' The proposed statute also sought to eliminate the defenses
of condonation, collusion, renewed cohabitation, recrimination, and
laches.7 While specifically H.B. 1155 was not without its flaws,8 reasons
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I. House Bill No. 1155 § 30-104(1) at 3.
2. The Bill was voted out of the House Judiciary Committee with a "do pass" recommenda-

tion. It received ninety-nine votes for passage on the House floor but was shortly thereafter
recommitted to the Judiciary Committee for further consideration.

3. The only other ground authorized is for mental illness of one of the parties. House Bill No.
1155 § 30-104(2) at 3. This provision is basically the same as the present law except that under
the proposed statute, the court would be invested with power to require alimony from a petitioner
seeking a divorce on this ground.

4. FLA. STAT. §§ 61.041 et seq. (1971).
5. CAL. CIv. CODE § 4506 (West 1970).
6. House Bill No. 1155 § 30-104(b)(2)(A) at 4-5.
7. House Bill No. 1155 § 30-110 at 7.
8. E.g., the alimony provisions of House Bill No. 1155 appear to need a substantial revision.

If the aim of "no fault" divorces is to foster the rehabilitation of both parties for a new single
status, then new guidelines for trial courts are needed. Elements which might be enumerated by
statute would be length of the marriage and the age, earning capacity, additional educational outlay
envisioned, and fixed obligations of both parties.
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cast out by its most vocal opponents are not meritorious: there is no
basis for the conclusion that attorney's fees under this proposal would
be reduced, nor is there any demonstrable likelihood that Georgia would
become a "divorce mill" if this or similar "no fault" divorce legislation
were enacted. However, the adoption of "no fault" divorce should not
hang upon misconceptions either of its advocates or its opponents.

Such a proposed statute, if ultimately enacted, would indeed make
great changes in current divorce procedures. Such changes, no matter
how laudable the purpose,9 are not to be entered into lightly; they should
not be impressed upon our law simply because of the energy of a
legislator-sponsor or the casual deliberations of a legislative committee
charged with multiple responsibilities; more importantly, Georgia's
domestic relations law should not simply copy without intensive study
new statutes enacted in other states.

Rather obviously, in view of the passage of H.B. 1155 by the House
of Representatives, some type of "no fault" divorce legislation is a
distinct future possibility in this state. It would seem sensible for the
General Assembly to appoint a study committee, as it did before the
new, comprehensive Juvenile Court Code was adopted, which could
evaluate existing legislation, study the experience of the four states
which have enacted some form of "no fault" divorce legislation,'" and
make recommendations to the General Assembly concerning the need
for similar revision in Georgia.

The 1971 General Assembly did approve one minor change in the
available grounds for divorce. In essence, Ga. Code Ann. § 30-102
(Rev. 1969) was amended to change the term "hopelessly and incurably
insane" to "incurable mental illness." The alteration was, in fact,
largely semantic: in order to proceed on this ground, the petitioner must
show that the spouse either has been adjudged mentally ill by the court
of the ordinary or present evidence consisting of certification by two
examining physicians, proof of confinement in an institution or treat-
ment for a period of two years, and affidavit by court appointed physi-
cian that

the party evidences such a want of reason, memory and intelligence as
to prevent the party from comprehending the nature, duties and conse-
quences of the marriage relationship, and that in the light of present

9. See Clark, Domestic Relations Law, Annual Survey of Georgia Law, 23 MERCER L. REV.
71-72 (1972).

10. California: CAL. CIv. CODE § 4506 (West 1970); Florida: FLA. STAT. §§ 61.041 et seq.
(1971); Iowa: IOWA CODE ANN. § 598.5 (Supp. 1971); Texas: TEX. FAM. CODE §§ 3.01 et seq.
(1971).
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day medical knowledge, recovery of the party's mental health cannot
be expected at any time during his life."

A most significant piece of legislation which did become law was
Senate Bill No. II which undertook to amend several laws concerning
the age of majority. According to this statute, the legislative purpose
was as follows:

It is the intention of this Act to reduce the age of legal majority in this
State from 21 years of age to 18 years of age for all purposes so that
all persons who have reached the age of 18 shall have all the rights,
privileges, powers, duties, responsibilities and liabilities heretofore
applicable to persons who were 21 years of age or over. To further
carry out this intention, the word "twenty-one" and the figure "21"
are hereby stricken where the same appear in all laws of this State
referring to the required age for majority and the word "eighteen" and
the figure "18" are hereby inserted in lieu of said word and figure.' 2

Specifically amended by this Act were statutory provisions governing
infants' contracts, 3 infants' deeds," and the granting of marriage licen-
ses. 15 There are only two exceptions to the applicability of this new age
of majority. The first exception concerns the determination of residency
for computing tuition or fees at a state educational institution." A
second exception is made that this new statute has no effect upon any
law, either general or local, which establishes a minimum age for quali-
fying for public office.

Obviously, this law will have direct impact upon the parental obliga-
tion to support minor children. Under Ga. Code Ann. § 74-105 (Rev.
1964), the parent is required to support his child only until the child
attains majority. Lowering the age of majority to eighteen thus creates
grave doubt concerning the parental responsibility for providing support
for a child who is dependent because he is pursuing education beyond
the high school level. Presumably the parent may voluntarily contract
to assume such obligation over and above that imposed by force of law. 7

II. Ga. Laws, 1972, pp. 634-35.
12. Ga. Laws, 1972, p 199.
13. GA. CODE ANN. § 20-201 (Supp. 1971).
14. GA. CODE ANN. § 29-106 (Rev. 1969).
15. GA. CODE ANN. §§ 53-202, -204, -206, -208 (Supp. 1971).
16. Attaining age eighteen and living apart from one's family is not per se sufficient to show

that the student has acquired a separate domicile and residence within the state. The student's
residence shall be considered to be that of his parents or parent unless he can show emancipation,
i.e., that he does not receive regular financial assistance from one or both parents or loans or
scholarships based upon the inability of his parents to provide support. Ga. Laws, 1972, p. 199.

17. The Georgia Supreme Court has never squarely decided this issue although in Newton v.
Newton, 222 Ga. 175, 149 S.E.2d 128 (1966), it seems to say that had the agreement to pay for

1973]
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Certainly there is ample precedent for the proposition that the parties
to a divorce and alimony suit may by contract settle all rights including
support and maintenance of children, which agreement may be incorpo-
rated into the final decree and be enforced by a court as would any other
judgment. 8

However, the question remains whether the court or jury could im-
pose such an obligation upon the parent. Despite the demonstrably
increasing value of continuing education both to the individual and to
society as a collective whole, the probable answer is that such a decreed
duty could not be enforced."

By a separate statute, the 1972 General Assembly changed the obliga-
tion of parents to support an illegitimate child to conform to the new
age of majority. Until the child reaches age eighteen, both father"0 and
mother2 are individually responsible for his support. Previously each
was liable for support and maintenance of an illegitimate child only until
he became fourteen years of age.

JUDICIAL DEVELOPMENTS

The judicial decisions of this survey year can be divided into four
areas of discussion, although the lines of compartmentalization are
quite fluid: custody, divorce, alimony, and adoption. Where a case fig-
ures in more than one strand of development in these areas of domestic
relations law, it is cross-referenced. As usual, routine cases or those
turning on extraneous procedural issues have been omitted.

Custody

Probably no other single area of domestic relations law in Georgia is
more intriguing than custody cases. The present supreme court has yet
to clarify whether Georgia is a jurisdiction subscribing to the parental
rights doctrine, the best interests of the child theory, or some hybrid
variety of either. Of course, this distinction becomes important only

educational expenses past age twenty-one been incorporated in terms of the decree, it would have
been enforceable by contempt.

18. Fambrough v. Cannon, 221 Ga. 289, 144 S.E.2d 335 (1965); Wilson v. Chumney, 214 Ga.
120, 103 S.E.2d 552 (1958); Estes v. Estes, 192 Ga. 94, 144 S.E.2d 681 (1941).

19. In Bateman v. Bateman, 224 Ga. 20, 159 S.E.2d 387 (1968), a majority of the supreme
court limited disbursement under an education trust fund established by jury verdict to children
until each reached majority. Accord, Moody v. Moody, 224 Ga. 13, 159 S.E.2d 394 (1968).

20. GA. CODE ANN. § 74-202 (Rev. 1964), as amended, Ga. Laws, 1972, p. 495; GA. CODE
ANN. § 74-303 (Rev. 1964), as amended, Ga. Laws, 1972, p. 496.

21. GA. CODE ANN. § 74-301 (Rev. 1964), as amended, Ga. Laws, 197.2, pp. 495-96.
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where the competing parties are a parent vis a vis a lesser relative or
person unrelated to the child by blood or marriage; in contests between
parents, by statute, the sole criterion governing the award of custody is
the best interest of the child.2

While it is beyond the scope of this survey article to discuss the
development of, and vacillation between, the basic custody doctrines by
the Georgia appellate courts, several guidelines must be set out in order
to adequately assess the significance of this year's custody decisions. 3

First of all, as mentioned above, the relationship of the contesting par-
ties to the child is crucial in determining the proper doctrinal standard
for resolving the dispute. Secondly, questions of standing to challenge
custody may preclude any decision on the merits. Finally, the type of
action selected to wage the contest .has enormous effect upon the choice
of the doctrinal standard which will govern the case.

The standing of a third party to challenge the custody of a parent
continues to be a subject of appellate review. Two years ago the supreme
court in Harper v. Ballensinger4 held that a sister had standing to
petition the court for a change of custody of the child from their father.
However, this year in the case of Bennett v. Schaffer," the court refused
to extend Harper beyond its facts. In Bennett, the supreme court ad-
hered to its previous ruling2" that an applicant for habeas corpus only
has standing when he can show a right to custody, i.e., as a parent, as a
formal parent-substitute by adoption or contract with the parent, or by
court order.

The clear import of this case is that a non-parent should not select
habeas corpus as a mean to challenging the custody of a parent. Instead
he should either petition for a change of custody as in the Harper case
or file a deprivation action in the juvenile court.7 Sims v. Pope" was a

22. GA. CODE ANN. § 30-127 (Rev. 1969).
23. Several commentators have given some discussion to the development of custody doctrines

in this state. See R. STUBBS, GEORGIA LAW OF CHILDREN, §§ 106-24 (1969); Clark, Domestic
Relations Law, Annual Survey of Georgia Law, 23 MERCER L. REV. 71, 81-86 (1972); Leavell,
Custody Disputes and the Proposed Model Act, 2 GA. L. REV. 162 (1968).

24. 226 Ga. 828, 177 S.E.2d 693 (1970). For a discussion of this case, see Clark, Domestic
Relations Law, Annual Survey of Georgia Law, 23 MERCER L. REV. 71, 82-83 (1972).

25. 228 Ga. 59, 183 S.E.2d 760 (1971).
26. Hall v. Hall, 222 Ga. 820, 152 S.E.2d 737 (1966).
27. GA. CODE ANN. § 24A-301(a)(I) (1971), as defined by GA. CODE ANN. § 24A-401(h)

(1971). Note that, in addition, the 1971 Georgia Juvenile Court Code expressly vests the juvenile
court with "jurisdiction over proceedings involving any child whose custody is the subject of
controversy." GA. CODE ANN. § 24A-302 (1971). As yet there is no appellate decision construing
this new jurisdictional investiture. Presumably, a habeas corpus petition in juvenile court would
also be controlled by the Bennett case.

28. 228 Ga. 289, 185 S.E.2d 80 (1971).
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habeas corpus action brought by the children's father against their ma-
ternal grandmother in which the father relied solely upon evidence that
he had legitimated the two children and thus, under Ga. Code
Ann. § 74-108 (Rev. 1964), was entitled to their custody. The grand-
mother responded that she had always cared for the children in her
home and had been solely responsive to their needs since the mother's
death. She contested custody with a barrage of alternate theories, an
intelligent strategy in view of the confusion in decisional law: that in fact
the children were illegitimate because the legitimation order was void
for lack of notice to her; that assuming they had been legitimated, the
father had forfeited his parental right due to abandonment; or again,
that assuming valid legitimation, the father was unfit to take custody.

The trial court followed an extreme parental rights doctrine and ruled
that "it becomes a matter of law rather than fact" that the father is
entitled to custody and that it had "no choice" but to award custody to
the father. The supreme court first noted that where children have been
legitmated, the usual doctrines governing the children of married par-
ents govern custody decisions.29 The legitimating father is still subject
to the six exceptions enumerated in Ga. Code Ann. § 72-108 (Rev.
1964) whereby he may have forfeited parental rights to the child. Thus,
the appellate decision finds error in the refusal to allow the grandmother
to present evidence on the issue of the father's alleged abandonment of
the children. Although the grandmother also had enumerated as error
the failure to allow testimony as to both the father's unfitness and the
best interest of the children, in reversing, the court mentions only that
the grandmother should have been permitted to show abandonment.

Nowhere in this opinion is reference made to the decisional standard
of the best interests of the children. It would seem, therefore, that at
least in habeas corpus actions, the supreme court is now adhering to the
doctrine of parental rights as propounded in the landmark decision of
Bond v. Norwood. 0 The non-parent has no hope of presenting evidence
to a trial court that he can offer a child better care and guidance unless

29. Bennett v. Day, 92 Ga. App. 680, 89 S.E.2d 674 (1955).
30. 195 Ga. 383, 24 S.E.2d 289 (1943). It is interesting to note that while Bond is not cited by

the opinion, it is obviously the fount of the parental rights doctrine in this state and is followed by
the court in deciding the Sims case. The checkered history of the Bond decision has produced great
confusion in determining custody cases. Bond v. Norwood was a full-bench decision which Perkins
v. Courson, 219 Ga. 611, 135 S.E.2d 388 (1964), a split decision, purported to overrule. Since 1964,
Bond has been rarely cited, and Perkins, while cited, has never again been fully interpreted. Since
the dissenters in Perkins, Chief Justice Duckworth, and Justices Almand and Candler are no longer
members of the court, the time appears ripe for an untangling of custody stare decisis by the current
supreme court.

[Vol. 24
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under Ga. Code Ann. § 74-108 (Rev. 1964), he can disqualify the par-
ent from his presumptive legal right to the child. The Sims decision does
not reach the issue of which standard comes into play if abandonment
is shown.

In contrast to the Sims case, West v. West"' arose out of a divorce
action. Although the mother offered no defense or challenge to custody,
the maternal grandparents sought custody of the four year old child
who, by temporary order, had been awarded to the custody of his father.
West is a case of gross parental neglect causing the trial judge to com-
ment that it was "the worse case I have ever heard in my life."3

Evidence was presented that the child was not toilet trained, had been
permitted to smoke and drink alcoholic beverages, had been deliberately
burned on his hand with a cigarette by his father, had not been given
proper medical attention when his arm was broken, and the most bizarre
allegation of all, that his father had stuck bobby pins in his ears as a
means of compelling him to be quiet and go to sleep at night.

The supreme court affirmed the award of custody to the maternal
grandparents in preference to the father. While it is difficult to contest
the result of this decision, the rationale is quite troubling. The court
quotes from a 1948 case and sets the tenor of the opinion in the first
sentence:

In a contest between a parent and a third party over the custody of a
child, the first question to be determined is whether or not the parental
control of the child has been lost by the parent. Unless such parental
control has been lost, the parent has a prima facie right of custody. 33

The court then proceeds to find that the father had indeed forfeited his
parental rights under two methods provided in Ga. Code Ann. § 72-108
(Rev. 1964): a failure to provide necessaries and cruel treatment.

The only mention of the best interests of the child standard comes at
the conclusion of the discussion:

[W]here the evidence showed that by reason of his [the father's] mis-
treatment and neglect of the child he forfeited his right to custody, the
court, in the exercise of its sound discretion, was authorized to award
custody of the child to a third party. In cases such as this, the sole
consideration is the welfare and best interest of the child.34

As has been recounted, West is an extreme factual situation. Under any

31. 228 Ga. 397, 185 S.E.2d 763 (1971).
32. Id. at 400, 185 S.E.2d at 766.
33. Id. at 397-98, 185 S.E.2d at 765.
34. Id. at 399-400, 185 S.E.2d at 766.
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theory, any cognate of parental rights or the best interests of the child,
the award of custody to the non-parent would appear justified; however,
the disturbing aspect of West is its theoretical precedent value for fu-
ture, factually closer, custody disputes between parent and non-parent.
What is the court now saying? In all actions, is a forfeiture under Ga.
Code Ann. § 74-108 (Rev. 1964) the sina qua non of the determination
of custody in favor of a non-parent? Or is the best interests of the child
still the current standard and parental forfeiture only one of its ele-
ments?

The parlous state of understanding about what is the current prevail-
ing custody doctrine is underscored by a decision this year by the Geor-
gia Court of Appeals. In Johnson v. Coggins, 5 a case of first impres-
sion, the court was called upon to determine what was the proper stan-
dard for determining whether to approve a contested application for
name change.3 6 The court confirmed the change of the children's sur-
name to that of their mother and step-father because it was in the best
interests, welfare, and happiness of the children as disclosed by the
evidence. The court adopted this standard, in the words of the opinion,
because it is "in accord with the established standards for determining
custody of minor children, which we consider appropriate for applica-
tion in determining a change of name. '37

In Tyson v. Tyson,'3 the only case dealing with a petition for change
of custody as between parents, the supreme court apparently has ruled
that six months elapsed time since the final custody decree is per se an
inadequate period from which to review a custody decision where the
only ground asserted was a deterioration in the mental and physical
well-being of the child. The court noted that emotional problems of the
child might well only be temporary due to the trauma of recent separa-
tion from his father and tiring trips for visitation.

In the only case of significance involving the interrelationship between
superior and juvenile courts in custody matters, the supreme court held
that in order to transfer the question of custody to the juvenile court
for investigation and report or determination, no formal order entered
in the record was necessary.39 This case was governed by provisions of
the erstwhile Juvenile Court Act, Ga. Code Ann. § 24-2409 (Rev.

35. 124 Ga. App. 603, 184 S.E.2d 696 (1971).
36. GA. CODE ANN. § 79-501 (Rev. 1964), the statute governing name change procedures,

provides no standard for decision other than the court's exercise of sound legal discretion.
37. 124 Ga. App. 603, 604, 184 S.E.2d 696, 697 (1971).
38. 228 Ga. 425, 186 S.E.2d 99 (1971).
39. Long v. Dalton, 228 Ga. 539, 186 S.E.2d 750 (1972).
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1971), which was specifically repealed by the Juvenile. Court Code of
1971. Although the practice apparently still continues in some parts of
the state, it is doubtful whether the power still exists for the superior
court to transfer such questions to the juvenile court.40

Divorce

Though the Civil Practice Act has now been a part of the law for more
than six years, some issues concerning its effect upon divorce practice
and pleading were resolved only this past year. In Lambert v. Gilmer,4

the supreme court considered whether alimony could be granted a wife
where her complaint did not make a specific demand for it. Here the
wife filed a complaint for divorce which did not include a prayer for
alimony; the husband was personally served, but he filed no defense. At
the hearing on the final decree, the court awarded alimony to the wife.
Subsequently, she sought to enforce the alimony judgment on a petition
for contempt, and the husband moved to dismiss on grounds that be-
cause he had no notice of her intent to seek alimony, the alimony
judgment was void.

The supreme court agreed, finding that Ga. Code Ann. § 8 1A-I 15(b)
(Rev. 1972), which permits the trial of issues not raised by the pleadings,
is limited here by section 81A-154(c): "[T]he court shall not give the
successful party relief, though he may be entitled to it, where the pro-
priety of such relief was not litigated and the opposing party had no
opportunity to assert defenses to such relief." If a wife will be demand-
ing alimony, then a claim for alimony must either be included in the
original complaint or in an amendment served specifically upon the
husband. Otherwise, as here, the alimony judgment will be considered
void and unenforceable.

The question of proper service of a cross-action complaint was rather
quickly disposed of in Walker v. Walker.4" The court noted that the
provisions of Ga. Code Ann. § 30-312 (Rev. 1969) requiring personal
service upon the husband pertain only to actions for permanent alimony
where no divorce suit is pending. Where, as here, the wife is not in the
posture of the initiator of the suit between the parties, service upon the
husband's attorney of record is sufficient under the general provisions
of the Civil Practice Act.4".

40. See note 27 supra.
41. 228 Ga. 774, 187 S.E.2d 855 (1972).
42. 228 Ga. 615, 187 S.E.2d 289 (1972).
43. GA. CODE ANN. § 81A-105(b) (Rev. 1972).
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Arrendale v. Arrendale" deals with the rights of a plaintiff in a di-
vorce action to dismiss the complaint. In this case, the wife filed a
complaint seeking alimony, custody of minor children, and a total di-
vorce. Subsequently, at a rule nisi hearing, temporary relief was
granted. On May 17th, the husband filed a petition for contempt of the
temporary order. On May 24th, the wife filed a dismissal of her com-
plaint and later that same day, the husband filed an answer and a cross-
complaint. The husband later filed a motion to strike the wife's dis-
missal of her complaint which was granted by the trial court.

The supreme court acknowledged that dismissals are governed by the
Civil Practice Act45 which provides an exception to the general rule that
a plaintiff may dismiss without leave of court at any time prior to
verdict: where "a counterclaim" has been pleaded by a defendant prior
to service upon him of a motion to dismiss and the counterclaim cannot
remain pending for independent adjudication, the action cannot be dis-
missed over the defendant's objection.

The date is not recited in the opinion when plaintiff's motion to
dismiss was served upon the defendant. It is interesting to note, how-
ever, that the defendant's "counterclaim," which the court points to as
tolling the plaintiff's right to dismiss, is his petition for contempt rather
than his cross-action for permanent relief. Thus, the Civil Practice Act
accounts for some alteration of the former law:4" after entry of tempo-
rary orders, some responsive pleading is now required of the defendant
in order to cut off a divorce plaintiff's voluntary dismissal, and a peti-
tion for contempt qualifies as such a pleading.

Finally, the supreme court noted in Hiscock v. Hiscock 7 that under
the Civil Practice Act,48 it is now perfectly permissible for the trial court
to enter at a subsequent term a judgment on a jury verdict.

A rather ingenious argument concerning the right to jury trial in
divorce actions failed to convince the supreme court in Flournoy v.
Flournoy.9 There appellant filed a demand for a jury trial which was

44. 228 Ga. 295, 185 S.E.2d 83 (1971).
45. GA. CODE ANN. § 81A-141 (Rev. 1972).
46. McClarty v. McClarty, 223 Ga. 813, 158 S.E.2d 236 (1967), as well as other decisions under

the former law, GA. CODE ANN. § 3-510 (Rev. 1962), had held that after a hearing granting
temporary relief on a divorce petition, no dismissal would be permitted even though the defendant
had filed no defensive pleading. A dismissal at that juncture of the action was presumed to be
prejudicial to the defendant.

47. 227 Ga. 329, 180 S.E.2d 730 (1971).

48. GA. CODE ANN. § 81A-158 (Rev. 1972) sets no time limit for the entry and filing of a
judgment with the clerk of the court. This represents a change in the former law contained in GA.
CODE ANN. § 110-302 (Rev. 1959), as construed in Swindell v. Swindell, 208 Ga. 727, 69 S.E.2d
197 (1952).

49. 228 Ga. 224, 184 S.E.2d 822 (1971).
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denied by the court because no issuable defense had been filed. Appel-
lant urged that Ga. Code Ann. § 30-101 (Rev. 1969), which requires
both a demand for jury trial and an issuable defense before a litigant is
entitled to a jury trial, is violative of the Georgia Constitution. The
applicable constitutional provision states simply: "The court shall ren-
der judgment without the verdict of a jury in all civil cases . . . except
as otherwise provided in this Constitution, and subject to the right of
trial by a jury on written demand of either party." 50 Although the consti-
tution seems to speak in terms of an absolute right where a demand is
made, the court notes, in disposing of this argument, that there has
never been a constitutional right to jury in equity cases and thus, there
is no conflict between the statutory provision governing domestic rela-
tions cases and the constitutional guarantee.

The problem of illusory agreements between parties upon which a
judgment of divorce is entered was considered in several cases. An
incredibly complex sequence of orders was before the supreme court in
Tillotson v. Tillotson,5 each of which depended upon an initial represen-
tation to the court that an agreement had been reached between the
parties which would be reduced to writing and filed; the final decree
recounted only that custody and alimony was awarded to the wife "in
accordance with agreement between plaintiff and defendant, as reduced
to writing and executed by the parties." In fact, no such agreement had
been reached. Although in a subsequent term of court, the court on its
own motion attempted to set aside the decree, the appellate court held
that it was without power to do so. 2 Similarly, the trial court was
powerless to order temporary alimony once the final decree was en-
tered.53 Thus the controversy presented on appeal rested on the horns
of a legal dilemma: although it was the clear understanding of all con-
cerned that custody and alimony would be included as elements of the
final decree, the final decree, by operation of law, was stripped of any
such provisions, and the wife appeared to be without remedy. "In order
that justice be done between the parties," however, the supreme court
remanded the case for the resolution of all issues except that of divorce
and directed that these issues be submitted for trial if the parties could
not now come to an agreement. 4

50. GA. CONST. art. VI, § IV, VII.
51. 227 Ga. 593, 182 S.E.2d 114 (1971).
52. E.g., Phillips v. Phillips, 211 Ga. 305, 85 S.E.2d 427 (1955).
53. E.g., Harrison v. Harrison, 208 Ga. 70, 65 S.E.2d 173 (1951).
54. The opinion cites no authority for its direction to the court to reopen the case. Apparently

the supreme court was, in effect, vacating the final decree and ordering a new trial on all issues,
save that of the dissolution of the marriage.
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When the case of Herndon v. Herndon" came on for trial, attorneys
for both parties requested a continuance because their clients had ad-
vised them that they had reached an oral agreement. Counsel for the
wife drew up the purported agreement and submitted to it opposing
counsel; within a week after the hearing, the husband refused to sign the
agreement. In a specially scheduled hearing, the husband testified that
he had agreed verbally to every written provision except that relating
to custody; the wife's attorney countered that while he could not state
unequivocally that the parties had in fact discussed custody, the drafted
agreement simply reflected the custody provisions of the temporary
order. In addition, the wife submitted testimony that she had incurred
financial obligations in reliance upon the purported agreement of the
parties.16 The trial court entered an order granting a divorce and requir-
ing the parties to comply with all of the terms of the written but un-
signed agreement.

In contrast to the Tillotson case, the supreme court approved the
more aggressive role assumed here by the trial court in confronting an
allegedly illusory agreement of parties to a divorce action. The court
found that there was no error in making the unsigned settlement a part
of the decree "since such contract reflected what the parties had orally
agreed to." There is a rather stinging dissent by Justice Felton which
asserts at least five distinct theories in justification for a reversal.

The lesson of Tillotson and Herndon is quite clear: a premature or
ill-considered announcement of settlement to the trial court may, at a
minimum, exact from a client unnecessary time and expense in appeal
and may even hazard enforcement of a purported agreement. However,
in a third case, the supreme court noted that testimony of one party that
the decree as entered, which he had never seen, did not comport with
the terms of the parties' oral agreement, might be taken into considera-
tion at a contempt hearing concerning the wilfulness of his non-
compliance. 7

Durham v. Spence" illustrates the full range of powers available to a

55. 227 Ga. 781, 183 S.E.2d 386 (1971). Except as provided in GA. CODE ANN. § 81A-160
(Rev. 1972), the court may not set aside its own order at a subsequent term. Holloman v. Hollo-
man, 228 Ga. 246, 184 S.E.2d 653 (1971).

56. Although the majority opinion cites this reliance as a reason for ordering specific perform-
ance by the husband, it is quite difficult to construe the wife's reliance as justifiable under the
circumstances reported. She was on notice within the week after the hearing of the husband's
refusal to sign which, if not equivalent to repudiation of the agreement, would at least put her on
notice as to a potential misunderstanding about the terms of the oral agreement. Also on this point,
see 227 Ga. 781, 785, 183 S.E.2d 386, 388 (1971) (dissent).

57. Vickers v. Vickers, 228 Ga. 569, 186 S.E.2d 862 (1972).
58. 228 Ga. 525, 186 S.E.2d 723 (1972).
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court to enforce compliance with the terms of a final decree in a divorce
action. The highlight of this controversy in which mother, father, mater-
nal and paternal grandparents are arrayed against each other seeking
custody of two minor children, are the sanctions imposed against the
maternal grandparents in a contempt hearing. The trial court had de-
manded a $10,000 bond from the non-resident maternal grandparents,
who under the decree took custody of the children for nine months of
the year, to insure their compliance with the decree and any subsequent
orders that might be legally entered by the court. In the hearing for
contempt, the court found that maternal grandparents willfully had
violated the terms of the divorce decree, fined them $200 each, and
ordered the bond forfeited.

The supreme court disagreed with the appellant grandparents that the
imposition of both sanctions constituted "excessive plenary action":
where under Georgia law both penalties are authorized,59 "there is no
reason why both cannot be invoked."

A lim ony

The construction of alimony agreements between parties to divorce
actions continues to require appellate attention. In Ferris v. Ferris,' the
wife was estopped from seeking an increase in periodic payments of
alimony in view of an agreement she had entered into which explicitly
purported to be "in total and full settlement of all claims by the defen-
dant [wife] of temporary or permanent alimony." A husband in Steffner
v. Steffner" sought a reduction in his alimony and child support claim-
ing that their agreement "waiv[ing] any right they have under the laws
of Georgia relative to modification or change of a permanent alimony
judgment rendered" was void as against public policy. As the supreme
court pointed out, in enforcing the terms of the agreement, it is not
against public policy for an individual to waive a personal right if it does
not cause injury to another or affect the public interest. 62 Obviously the
object of concern here would be the interests of the minor children.
Under the facts presented in Steffner, it is almost inconceivable that the
children could be harmed by the refusal to consider a reduction in their

59. GA. CODE ANN. § 24-2615(5) (Rev. 1971) authorizes fines of up to $200 and imprisonment
for a period not exceeding twenty days. Brown v. Goodloe, 215 Ga. 755, 113 S.E.2d 393 (1960),
and cases cited, authorize the requirement of a compliance bond from nonresidents who are parties
to litigation in this state.

60. 227 Ga. 465, 181 S.E.2d 371 (1971).
61. 228 Ga. 189, 184 S.E.2d 575 (1971).
62. GA. CODE ANN. § 102-106 (Rev. 1968).
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support. Thus, it is not against public policy for a breadwinner to waive
his right to seek a reduction in child support or alimony.

But what result would have obtained had the reverse occurred in the
Steffner situation? What if the wife had been seeking an increase in child
support payments, and the husband raised as a defense her agreement
to waive modificationof support payments?

Additional insight into the probable outcome of this hypothetical
situation is afforded by the decision in Allen v. Allen, 3 another case
reconciling waiver and public policy decided this past year. There the
parties of a twelve-day marriage entered into an agreement whereby the
husband was to pay lying-in expenses, and, thereafter, the wife was to
have custody of their expected child and to bear full responsibility for
its support. Four years later, the ex-wife mother sought a money judg-
ment against the father for the amount of support ("necessaries") she
had furnished. The husband defended claiming a valid waiver. The su-
preme court held that the wife was barred from filing an action seeking
reimbursement if she had agreed to waive her rights against the husband
and the agreement was approved by the court.

In order to avoid misunderstanding about what the supreme court
held in Allen, that decision must be read in the context of other decisions
of the supreme court.

First of all, the parties to a divorce cannot by private agreement
foreclose a court or jury from reassessing matters of child support. In
the seminal case on the issue of waivers and public policy, Barbee v.
Barbee," the husband maintained that his agreement with his wife was
"explicitly silent" concerning child support and that a jury verdict or-
dering support of twelve dollars per week was void. In upholding the
verdict, the supreme court observed:

The welfare and protection of minor children, involved in proceed-
ings of this nature, are the primary concern of the court. The children
become wards of the court, looking to it for such protection and wel-
fare. Parties, in contemplation of divorce, may enter into a valid sepa-
ration agreement, which would be binding as to them, and would
regulate their rights and obligations inter sese; but when the welfare
of children is concerned, the parents cannot by contract so bind them-
selves as to foreclose the court from an inquiry as to what that welfare
requires.6

In addition, where the decree is silent concerning child support, no

63. 228 Ga, 523, 186 S.E.2d 743 (1972).
64. 201 Ga, 763, 41 S.E.2d 126 (1947).
65. Id. at 768-69. 41 S.E.2d at 130.
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inference arises that the father is to be relieved of his legal obligation.66

Similarly, it is explicitly settled that parties may not by agreement
nullify or modify a final decree so as to deprive children of support
granted by verdict.67

However, research has failed to uncover a case in which a wife's
waiver of modification, approved by court decree, has been held to
prevent her, as trustee for children, from seeking a modification of the
decree to increase child support.6" The Allen case simply holds that she
cannot seek reimbursement for necessaries, but this is quite different.
A petition for reimbursement is brought in her individual status, akin
to that enjoyed by a third party;6" and, as a right personal to the wife,
it may be validly waived by her. As the dictum in the Barbee case seems
to indicate, a suit by the mother in her representative capacity as the
trustee or custodian of the children, e.g., for modification, should not
be barred.

In a case of first impression, the supreme court considered the effect
of remarriage upon alimony provisions of a previous final decree of
divorce. In a second action for divorce between the parties, the wife in
Travis v. Travis0 sought the exclusive use of certain real property to
which she claimed sole title by virtue of the first divorce decree. The
husband sought annulment of all provisions of the previous decree under
Ga. Code Ann. § 30-217 (Rev. 1969) which provides: "The subsequent
voluntary cohabitation of the husband and wife shall annul and set aside
all provisions made, either by deed or decree, for permanent alimony."
The trial court agreed with the husband and entered a declaratory order
canceling the deed to the real property conveyed under the former de-
cree. In a full, well-reasoned opinion by Justice Grice, the supreme court
reversed, holding that this statute has no applicability to situations in
which divorced parties remarry each other.

Briefly stated, the Travis case and another case decided this term7

collectively show the current state of the law regarding the effect of

66. Garrett v. Garrett, 172 Ga. 812, 159 S.E. 255 (1931). In such an event, the father's
obligation may be enforced by the mother or any third party who has furnished necessaries for
the children. See R. STUBaS, GEORGIA LAW OF CHILDREN § 130 at 293 (1969) and cases cited.

67. Corriher v. McElroy, 209 Ga. 885, 76 S.E.2d 782 (1953). Nor may parties agree to alter
any provision, such as visitation rights, contained in the final decree. After final judgment, at a
subsequent term, the trial court is powerless to amend the decree even if both parties consent.
Redmond v. Walters, 228 Ga. 417, 186 S.E.2d 93 (1971).

68. See Grizzard v. Grizzard, 224 Ga. 42, 44, 159 S.E.2d 400, 402 (1968) (dictum).
69. GA. CODE ANN. § 30-215 (Rev. 1969).
70. 227 Ga. 406, 181 S.E.2d 61 (1971).
71. Embry v. Embry, 228 Ga. 468, 186 S.E.2d 104 (1971).
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cohabitation upon prior decrees. If a pending divorce action is subse-
quently dismissed, cohabitation of the parties, no matter how brief, will
render void any temporary alimony order.7" If, in contrast, the divorce
action is left pending while cohabitation is attempted and the parties
subsequently separate, then such cohabitation will not vitiate temporary
alimony rights and obligations.73 Where parties resume cohabitation
after a judgment awarding permanent alimony (but not divorce),74 Ga.
Code Ann. § 30-217 (Rev. 1969) applies to annul all provisions of the
judgment, both periodic money payments and property settlements.
Unless the decree provides otherwise, where a divorce is granted, and
the wife remarries either a third party" or her former spouse, only the
obligations imposed concerning periodic money payments cease; prop-
erty settlements are not affected by the wife's remarriage."

In Bickford v. Bickford,77 the jury awarded the divorce to the husband
and as alimony for the wife, awarded her both real and personal prop-
erty. In addition, the verdict provided that the wife "retain[s] the right
to petition the court for cash alimony at a later date," and this provision
was made a part of the final judgment. The wife filed a motion for a
new trial alleging among other things that the jury in failing to specify
a sum of periodic alimony did not realize that she would not later be
able to modify the decree;78 an affidavit of the forewoman of the jury
corroborating this rationale was attached.

The court finds that the refusal to grant a new trial was proper in view
of the fact that the jury cannot impeach its own verdict and that the
charge given by the court was a full and correct exposition of the law.

The majority opinion does not reach the issue of whether in a subse-
quent hearing, the wife could seek modification or petition the trial
court for a minimal periodic sum in order to make later modification
possible. However, the concurring opinion, ably written by Justice
Hawes, points out the need for clarification. He noted that there is a
recognized exception to the statutory ban against modification where
there has been no order of periodic alimony payments," which should

72. Brown v. Brown, 210 Ga. 233, 78 S.E.2d 516 (1953), distinguished in Embry.
73. Fountain v. Fountain, 150 Ga. 742, 105 S.E. 294 (1920), followed in Embry.
74. I.e., GA. CODE ANN. § 30-213 (Rev. 1969).
75. GA. CODE ANN. § 30-209 (Rev. 1969).
76. Sheperd v. Sheperd, 223 Ga. 609, 157 S.E.2d 268 (1967) so limits the construction of GA.

CODE ANN. § 30-209 (Rev. 1969), and the court, in Travis, approves this construction as reflective
of the prevailing view.

77. 228 Ga. 353, 185 S.E.2d 756 (1971).
78. GA. CODE ANN. § 30-222 (Rev. 1969).
79. Zuber v. Zuber, 215 Ga. 314, 110 S.E.2d 370 (1959). There the supreme court held that

alimony may be granted after a decree of divorce is entered, provided that the right of later
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still be available as a remedy for Mrs. Bickford.
Although the general principle is established that the trial judge has

no authority to materially amend a jury verdict,80 the supreme court
added to our specific knowledge of the boundaries of this principle in
several cases decided during the survey year. Although the jury verdict
in Taylor v. Taylor"' awarded residential property to the wife, the judge
exceeded his authority in adding various provisions restraining the hus-
band from interrupting or altering utility services to the property. 2

Furthermore, this trial court also improperly required the husband to
be responsible for "board, tuition, books, fees and other incidental
charges" of a college education for each of two minor children where
the verdict provided only that the husband pay $150 per child with
"payments to extend through four years college education, which is also
to be furnished by defendant [husband]." The supreme court ruled that,
in effect, this order would require double payment for food and lodging
during the college years, and, therefore, the court ordered the require-
ment of "board" stricken from the judgment.

Brooks v. Jones13 was a suit brought by a former wife against the
executor of the husband's estate. By the terms of an agreement approved
and incorporated into the final decree of divorce between the two par-
ties, the husband agreed to keep in force a $10,000 life insurance policy
naming his wife as beneficiary and a $10,000 life insurance policy for
each of his two daughters as the beneficiary. The agreement further
provided that

in the event of the husband's death the said agreement becomes equally
binding on his executor or administrator . . . to the same extent and
for the same purposes. The said executor, administrator . . . is to
fulfill all the obligations of this contract until the complete termination
thereof prior to the distribution of any part of his estate to any other
parties.

determination is expressly reserved by the decree and an application for alimony is made before
"the action has become stale."

80. Fried v. Fried, 208 Ga. 861, 69 S.E.2d 862 (1952).
81. 228 Ga. 173, 184 S.E.2d 471 (1971).
82. Accord, Hiscock v. Hiscock, 227 Ga. 329, 180 S.E.2d 730 (1971). In Brady v. Brady, 228

Ga. 617, 187 S.E.2d 258 (1972), tried without a jury, the trial court not only fixed one-half
undivided interest each in wife and husband, but further ordered that an appraisal by a named
appraiser be made and that within ninety days after appraisal the husband "shall pay" one half
the value to the wife. The supreme court held that after deciding title, the court exceeded its
authority in attempting to require either party to purchase the interest of the other at a price then
undetermined.

83. 227 Ga. 566, 181 S.E.2d 861 (1971).
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At the time of his death, the husband had not complied with the terms
of the agreement: he left two policies totaling $27,500 with his executor
named as beneficiary and other life insurance policies totaling $38,000
payable either to his widow (a second wife) or his estate.

The ex-wife sought specific performance from the executor of his
duties under the agreement in that he be required to pay over to the
minor children the proceeds payable to him and, furthermore, an order
restraining the executor from disposing of or wasting the assets of the
estate until the claims under the agreement were satisfied. She also
sought an order that the second wife be required to turn over all pro-
ceeds to the executor which she might have received from life insurance
policies. The trial court denied relief on the ground that because a
relationship of debtor and creditor had been created by the agreement
in contemplation of divorce, the ex-wife had only a legal remedy to
enforce her claim; there is also some indication that his action was
thought to be premature since it was filed less than a year after the
executor had qualified.

The supreme court reversed, holding that while as a general rule it is
true that a relationship of debtor and creditor is created by a separation
agreement,"4 here the ex-wife sought the equitable remedy of specific
performance rather than a money judgment against the estate. How-
ever, the court declined to order the widow to turn over all proceeds
which she might have been paid on insurance policies; she can only be
called upon to account for any monies she received or might receive
which were made payable not to her individually but rather to the estate
of the deceased husband. 5

Mallin v. Mallin,8 1 which reached the supreme court again this year, 7

adds a little more to an understanding of a husband's right to refuse to
give certain testimony about his financial condition. The wife sought
modification of alimony based upon a substantial increase in the hus-
band's income and filed interrogatories aimed at discovering the value
of various assets.8 The husband refused to answer asserting his rights

84. Lipton v. Lipton, 211 Ga. 442, 86 S.E.2d 299 (1955).
85. See, e.g., Larson v. Larson, 226 Ga. 209, 173 S.E.2d 700 (1970).
86. 227 Ga. 833, 183 S.E.2d 377 (1971).
87. For a discussion of its previous appearance before the supreme court, 226 Ga. 628, 176

S.E.2d 709 (1970), see Clark, Domestic Relations Law, Annual Survey of Georgia Law, 23
MERCER L. REV. 71, 80 (1972).

88. The interrogatories here sought information concerning a broad spectrum of financial
resources both past and current:

[Tlhe income he has received from various holdings; the loans made by him; the source
of his income; the place of safekeepint of his valuable papers, and an itemized inventory
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under the fifth amendment. The supreme court held that it was reasona-
ble for a court to conclude that answers about his financial resources
might well incriminate the husband under either state or federal law and
that the trial court correctly denied the motion to compel the husband
to answer.

Upon objection to the propounding of any question to a witness, the
duty falls upon the court to decide the threshold question of whether the
information sought from the witness might conceivably incriminate
him. If the court rules that the witness might be incriminated, then the
witness is relieved of answering; on the contrary, if the court finds that
incrimination is inconceivable, then it must direct the witness to re-
spond. 9 Obviously it is the rare case in which the court can rule as a
matter of law that the witness may not invoke rights against self-
incrimination: here for example, the wife was not permitted to force
disclosure of federal income tax returns even though the husband pro-
duced the returns and testified concerning them at a previous trial.9 0

Several cases involving the validity of foreign judgments were consid-
ered by the supreme court,"' one of which is of major importance. In
McGuire v. McGuire,92 the issue was whether a Georgia court, which
now has personal jurisdiction over both parties, can modify an alimony
provision of a final decree rendered by a court in another state. Based
upon an agreement between the parties, the 1960 Florida decree ordered
the husband to pay one hundred dollars per month for the support of
two minor children until emancipation and provided that the court re-
tained jurisdiction to modify the order as might be necessary concerning
custody and support of the children. In the complaint filed in a Georgia
court, the wife asserted a substantial change in circumstances: an in-

of all his valuable items in such place of safekeeping and elsewhere; his accounts in banks
or other institutions, and the source of each deposit; all transfers of cash or other
property made by him since July I, 1963; trusts created by him, or for which he is trustee
or beneficiary; any property received by him as heir or devisee; any estate for which he
is executor or administrator; any power of appointment, disposition, or attorney held
by him; all policies of life insurance or other policies which name him as the principal
insured; any loans obtained by him; financial statements given by him; and income tax
returns made by him to the Internal Revenue Service for the years 1963 through 1970.

227 Ga. 833, 835, 183 S.E.2d 377, 379 (1971).
89. See. e.g., Bass v. Bass, 222 Ga. 378, 149 S.E.2d 818 (1966).
90. The Georgia Supreme Court has held that the waiver of the privilege expires upon the

conclusion of the trial in which it is invoked and does not extend to subsequent trials concerning
the same subject matter. Ga. R. & Bkg. Co. v. Lybrend, 99 Ga. 421, 27 S.E. 794 (1896).

91. Murphree v. Garbee, 228 Ga. 318, 185 S.E.2d 383 (1971); Otwell v. Otwell, 228 Ga. 172,
184 S.E.2d 461 (1971); Joyner v. Joyner, 227 Ga. 545, 181 S.E.2d 842 (1971); and Kopel v. Gould,
227 Ga. 487, 181 S.E.2d 361 (1971).

92. 228 Ga. 782, 187 S.E.2d 859 (1972).
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creased cost of her maintenance of the children and an increased salary
of the husband during the intervening ten years. The gravamen of the
husband's defense was that the Georgia court lacked jurisdiction over
the subject matter to modify a foreign decree of alimony.

Under the pre-1951 decisional law in this state, a Georgia court could
not modify a foreign alimony judgment;" therefore, here the wife
sought the protection of the Georgia statute authorizing petitions for
modification of custody and support orders." After briefly recounting
the unfortunate legislative-judicial struggle over the modification stat-
ute, 5 the supreme court strictly construed the act to govern only decrees
originally entered by Georgia courts, and it ordered the dismissal of the
complaint. An able dissent, filed by Justices Gunter and Hawes, points
out the legal anomalies awash in the wake of the McGuire decision: 1)
a custody provision of a foreign decree can be modified by the courts
of this state96 and yet a support decree, which just as certainly effects
the proper care and maintenance of children, cannot be altered here; 2)
where Georgia courts are considering Uniform Reciprocal Enforcement
of Support97 cases, they have the power to modify foreign support de-
crees;98 thus, there are currently two conflicting interpretations of public
policy manifest in Georgia legislation concerning modification. Surely
the time has now come for the Georgia Legislature to put aside intem-
perate reaction to judicial decisions in this important area of domestic
relations law and produce a revised modification statute which will
survive constitutional challenge and resolve these anomalies.

Adoption

There were six cases involving adoptions reviewed by appellate courts

93. Dyal v. Dyal, 65 Ga. App. 359, 16 S.E.2d 53 (1941).
94. GA. CODE ANN. §§ 30-220, -223, -225 (Rev. 1969).
95. The original 1955 Modification Act, Ga. Laws, 1955, p. 630, attempted to establish the

venue of such actions in the county in which the original decree was entered. This aspect of the

statute was declared unconstitutional by the supreme court in Bugden v. Bugden, 224 Ga. 517, 162
S.E.2d 719 (1968). In 1969, in the case of Connell v. Connell, 119 Ga. App. 485, 167 S.E.2d 686
(1969), the court of appeals upheld the validity of a South Carolina modification of a Georgia
support order. Apparently piqued by appellate treatment of modification, nineteen days later, the
General Assembly amended the 1955 Act. Ga. Laws, 1969, p. 98. Not only did the legislature
attempt to strip the credit to be accorded foreign modification of Georgia support orders, but also
it reenacted a constitutionally infirm venue provision almost identical to the statutory predecessor.
The supreme court struck down this second version in Duncan v. Medlin, 226 Ga. 118, 172 S.E.2d
672 (1970).

96. Milner v. Gatlin, 143 Ga. 816, 85 S.E. 1045 (1915); Milner v. Gatlin, 139 Ga. 109, 76 S.E.
860 (1912).

97. GA. CODE ANN. §§ 99-901(a) et seq. (Rev. 1968). In such cases, the defendant parent is a
domiciliary of Georgia, but the obligation sought to be enforced stems from a foreign decree.

98. Barfield v. Harrison, 101 Ga. App. 497, 114 S.E.2d 302 (1960).
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during the survey period, including one representative of that rare spec-
ies known as virtual adoption. 99 In Bennett v. Schaffer,100 maternal
grandparents of an infant child who had been released by the parents
to third parties for adoption sought by way of habeas corpus to chal-
lenge the legality of the consent to adopt. The supreme court held that
this issue could not be raised at a habeas corpus hearing where the
petitioner had no standing to challenge the allegedly illegal detention,
but, instead, was a matter for consideration in proceedings concerning
the adoption.

What the grandparents in Bennett were attempting to assert, that the
consent of the child's parent was purchased by the adopting parents, was
a successful argument raised by the parents in Downs v. Wortman."',
Here the supreme court found an offer to pay the mother's plane fare
to the home of her parents was a monetary consideration for the
mother's consent to the adoption. It is well established that such a
contract is void as against public policy and thus vitiates the consent. 0 2

The effect of the wording of a mother's written consent was consid-
ered in cases heard both by the court of appeals and the supreme court.
The chief distinction between these two alleged consents, which are quite
similar in tone, is the presence or absence of the talismanic word
"adopt." The following expression was held to be a consent to adopt in
Smith v. Munday:10 3 "I am trying every way I know how to settle down
so I can have her and be a mother to her like I am supposed to be but I
am going to let you and [your husband] adopt her if you still want to
. ... " In contrast, the following more formalized statement was held
not to constitute a consent to adopt:

I, Dilcy Hackley give this baby, Patricia Burnette, to the Cain's for
shelter, love, and protection, but would like to know if they ever need

99. Rhodes v. Quantrell, 227 Ga. 761, 183 S.E.2d 207 (1971). This case is not discussed in the
text because its significance lies only in reinforcing the conclusion that virtual or equitable adoption
is very difficult to prove in this state. Here the claimant totally failed to prove at least two of the
elements essential to judgment: an agreement to adopt the child and a relinquishment of parental
control. See R. STUBBS, GEORGIA LAW OF CHILDREN § 35 at 86 (1969).

100. 228 Ga. 59, 183 S.E.2d 760 (1971).
101. 228 Ga. 315, 185 S.E.2d 387 (1971). In the Bennett case, the petitioners attempted to

claim that a payment of $300 was made to the child's mother as consideration for her consent.
The adopting parents maintained that this sum, which was paid, represented reimbursement for
lying-in expenses. Such reimbursement is a common arrangement in private adoptions although
the appellate courts have never ruled on its legality.

102. See. e.g., Manley v. Savannah Bank & Trust Co., 208 Ga. 585, 68 S.E.2d 581 (1952);
Savannah Bank & Trust Co. v. Hanley, 208 Ga. 34, 65 S.E.2d 26 (1951); and Savannah Bank &
Trust Co. v. Wolff, 191 Ga. I II, II S.E.2d 766 (1940).

103. 228 Ga. 411, 185 S.E.2d 905 (1971).
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me because I will always love Burnette, because I did not abandon her
but tried to find a nice home for her because I didn't have a home for
her . . . I hope she will love the Cain's [sic] as I have as a mother and
father.04

However, although the mother in the latter case was successful in de-
feating the adoption, this ruling did not also decide the question whether
she was entitled to custody. Where, as here, there has been a previous
contest between the parties and custody was not awarded to the mother,
she must either obtain a reversal of that decision through appeal or by
a petition for change of custody.

In McCall v. Van Popering,'°5 after adoption proceedings had been
instituted but before final decree, the mother filed objections to the
adoption, moved from Georgia, and took her minor son with her. Subse-
quently, at the hearing on the petition for adoption, the mother objected
to the jurisdiction of the court to proceed. By statute, the venue of
adoption lies in the county of the adopting parents' domicile. 10 Once the
court's jurisdiction attached at the time the petition was filed, the court
of appeals held, it could not be dislodged by removing the child from
the jurisdiction. In so deciding, the court brought adoption proceedings
under the same concept governing custody disputes. 7

104. Cain v. Hackley, 124 Ga. App. 429, 184 S.E.2d 60 (1971).
105. 124 Ga. App. 149, 183 S.E.2d 411 (1971).
106. GA. CODE ANN. § 74-401 (Rev. 1964). The statute changes the usual construction that

the venue of actions in rem or quasi in rem lies in the domicile of the subject of the action, i.e.,
the child.

107. Griffin v. Harmon, 35 Ga. App. 40, 132 S.E. 108 (1926); Shorter v. Williams, 74 Ga. 539
(1885).
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