
DAMAGES

By H. T. O'NEAL, JR.

The year here under survey did not produce any landmark decisions
on the subject of damages. Thus the status of plaintiffs and defendants
has been left about where it was at the commencement of the survey
period. This is no cause for discouragement. Big things in the form of
small damages are sure to happen soon when the idealists succeed in
bringing on no-fault insurance' pursuant to their doctrine of inevitabil-
ity. Apparently nothing more is required to bring it into existence than
the forthcoming session of the Georgia legislature.

The first decision for review here is Welch v. Fowler.' It can hardly
be asserted that this case promulgates any revolutionary legal doctrine,
but there is an intriguing dilemma lurking just beneath its surface. It
involved a transaction in which a man sued for his personal injuries, and
his wife sued for her loss of his consortium due to the injuries. The cases
were tried together. The jury brought in a verdict for damages in favor
of the man for his injuries, but found for the defendant in the wife's
consortium claim. The woman appealed on the ground of inconsistent
verdicts, it being her contention that she was entitled to a verdict in at
least some amount since the jury obviously found that her husband had
sustained personal injuries through the fault of the defendant. The court
of appeals rejected the contention and went along with the jury. Since
the verdict in favor of the husband did determine both injury and liabil-
ity, something must yield in order to uphold this verdict against the wife.
Conclusion: Either this man totally lacked anything he could transmit
to this unfortunate woman in the way of consortium, or else she was
incapable of relating to whatever he had to offer her.

Several interesting cases on the subject of punitive damages have been
decided. This prompts the observation that this is the era of consumer's
rights; and, while the doctrine of caveat emptor still lives in the law-
books, it is rapidly getting outmoded in the jury box. There is an in-
creasing tendency among jurors to punish those elements of the business
community which cheat or oppress people with whom they do business.
The courts seem to be gradually awakening to this trend. It was held in
Rustin Oldsmobile, Inc. v. Kendricks that where the evidence made
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out a case for fraud and deceit in the sale of an automobile, this proof
was sufficient to authorize the jury to make a determination of whether
there was sufficient aggravation in the transaction to warrant a verdict
for punitive damages. The case of Champion v. Martin4 went considera-
bly further. It held that where there was sufficient evidence of fraud to
take the case to the jury on that issue it was reversible error to refuse
to submit the issue of punitive damages to the jury. That decision is
right. It is the vehicle for allowing people defrauded of relatively small
amounts to litigate with their oppressors. A word of caution, however,
is in order. The actual gravamen of the cases just cited was fraud or
skullduggery in the initial transaction between the parties litigant. An
entirely different situation arises when the alleged misconduct arises
during later stages of dealings between the parties. The remedy of puni-
tive damages is seldom allowable in the latter type of situation.5

Several years ago the court of appeals6 held that in collision cases
where there was no evidence of any negligence on the part of the plaintiff
so as to raise an issue of comparative negligence, a verdict for less than
the amount of proven special damages was grossly inadequate as a
matter of law. Since that time a number of cases attempting to raise
that question have gone to the appellate courts. Most of them are
doomed to failure because the court is inclined to hold that there was
some issue either as to comparative negligence or as to the amount of
legitimate special damages.' There is seldom ever a reversal by the
appellate courts when the issue is inadequacy of general damages.
Tanksley v. Welch8 is illustrative of that class of cases. In that case a
prisoner was being transported to jail in a police car which a deputy
sheriff promptly wrapped around a utility pole. The prisoner suffered
multiple grievous injuries, brought a damage suit against the driver of
the vehicle, and was awarded a grand total of $500.00 for his efforts.
He appealed on the basis of a gross inadequacy of verdict, but the court
of appeals repudiated him on the premise that the jury is the sole arbiter
of general damages. It might be observed, parenthetically, that the jury
was probably disenchanted with the status he occupied at the time of
the tragedy.

Some important litigation involving the measure of damages in
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wrongful death cases has occurred during this survey period. The princi-
pal case is Bulloch County Hospital Authority v. Fowler.' The court of
appeals originally got the case, and it certified to the Supreme Court of
Georgia a substantial number of questions which would have compre-
hensively defined the limits of wrongful death cases; but the supreme
court declined ° to answer any of these questions on the ground that they
were too broad and general in their scope. Accordingly, the case was
sent back to the court of appeals. The court continued to wrestle, as
judges and lawyers have done from time immemorial, with the phraseol-
ogy of our ancient statute that in wrongful death cases plaintiff is enti-
tled to recover "the full value of the life of the decedent, as shown by
the evidence."" The court of appeals concluded that the measure of
damages is not restricted solely to a computation of the amount of
earnings the deceased would have made during the balance of his life-
time because, to so hold, would be to rule that the life of an invalid or
other person incapable of working was of no value at all. 2 The apparent
meaning of the decision is that it is legitimate to prove anything the
deceased may have performed in the way of services, provided the proof
does not get over into the area of illustrating loss of consortium. One
judge, in a dissent, was willing to go much further and hold that proof
could be offered as to the leadership, guidance and judgment the de-
ceased made available to his family. Three judges joined in a dissent
which restricted the value of a human life solely to the money it would
have produced had it been allowed to run its course. It is suggested that
one of our appellate courts erred in this transaction. Either the court of
appeals was not sufficiently careful in its formulation of the certified
questions to the supreme court, or the supreme court was too technical
and restrictive in its appraisal of the questions which were submitted.
After all these years, the trial bench and practicing lawyers of the state
are entitled to one definitive decision encompassing this all-important
subject. One additional facet of this subject was dealt with by the court
of appeals in A-1 Bonding Service, Inc. v. Hunter.3 That case dealt
with an apparently shiftless deceased who worked occasionally, but not
too often. The court held, in substance, that the jury is not bound to
find that lifetime earnings reduced to present cash value is the full value
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of the life of the deceased, but that this standard is merely an aid to the
jury for the reason that the jury had the right to likewise consider the
potential earning capacity of the deceased. Still another decision dealt
with the matter of punitive damages in wrongful death cases. 4 The court
of appeals held that the matter of whether punitive damages could ever
be recovered in a wrongful death case was not even an open question
since the Supreme Court of Georgia had decided to the contrary many
years ago." Judge Randall Evans wrote a scholarly special concurrence
pointing out that he had no option but to concur in view of the supreme
court decision; but he gave an excellent discourse on the legal reasons
which should compel the Supreme Court of Georgia to review its prior
decision and overrule it. It is, indeed, an anomaly that one can recover
punitive damages for injuries sustained in automobile collisions," but
this right is lost if the injuries are sufficiently serious to produce death.
Other cases during the year under survey have restated the general rules
governing the measure of damages in connection with the purchase of
defective automobiles 7 and for defective construction of houses. 8

The case of Robinson v. Allen" spells out two propositions of value.
The first is that it was permissible for a plaintiff to testify what he would
be earning as a metal worker if his injuries had not prohibited him from
following that line of work where there was evidence that he had in fact
been a sheet metal worker for two years, and was still working satisfac-
torily for the same employer, but was doing a different kind of work
which paid less money. The second proposition is that this same evi-
dence authorized a jury charge on decreased earning capacity even
though the plaintiff was actually making more money than he was at
the time he was injured. Also, the court of appeals had held20 that even
where a deceased minor had no established earning capacity, it was
permissible to argue to the jury that he would have earned the minimum
wage of $1.65 per hour after the minor reached majority. 20 The case of
McDuffie County v. Rogers2' appears to create more problems that it
solves. The trial judge in that case gave what was apparently one of these
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21. 124 Ga. App. 442, 184 S.E.2d 46 (1971).
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stock charges on permanent impairment of earning capacity. The case
points out that there was medical evidence in regard to the injuries but
that "there was no testimony as to the percentage of her disability
resulting from the injury.""2 Accordingly, the case was reversed because
of the lack of evidence as to the "percentage of disability." Judge Evans
reluctantly went along with the reversal in a special concurrence on the
ground that this error was so plain and palpable that he could not do
otherwise. It is not known whether this holding would allow a jury to
draw a deduction as to the percentage of disability from basic facts
proved, or whether this would require an opinion from some physician
that the plaintiff was disabled to a specified percent. If the latter concept
is the rule, then havoc will have been played with the whole proposition
of diminished earning capacity in all those cases where the plaintiff
happens to have a physician who cannot or will not give an estimate of
a percentage of disability.

The last matter remaining to be dealt with is the rule in Henley v.
Mabry,3 a case of first import in Georgia. Of course, as the case points
out, any person who has a money judgment in Georgia is entitled to
draw interest on it at seven percent during the pendency of an appeal.
The novelty in the instant case was that it was the plaintiff who was
dissatisfied with the amount of his judgment and who caused the appeal.
The question, therefore, arose as to whether he was entitled to recover
seven percent interest on his judgment when he was the direct cause of
the accumulation of the interest. The court recognized that there were
many logical and persuasive reasons why he should not be able to de-
mand interest under those circumstances, and realized that it was plac-
ing Georgia in a minority group by holding that the plaintiff was entitled
to do so. Nevertheless, it felt bound by the terminology of the Georgia
statute that all judgments shall bear interest during the appeal; so it held
that this plaintiff was entitled to recover interest, even though he had
caused it to come about.

22. Id. at 443, 184 S.E.2d at 47 (emphasis added).
23. 125 Ga. App. 293, 187 S.E.2d 309 (1972).
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