
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

Constitutional changes brought about in "Georgia by the federal ju-
diciary during the past two years have been revolutionary in character.
Sanders v. Gray' brought an end to the county-unit system of electing
the Governor; Toombs v. Fortson2 brought about a redistricting for
representation in the state Senate; Wesberry v. Sanders3 brought about a
redistricting for electing representatives to the lower house of Congress;
and Toombs v. Fortson brought a decree that representation in the
House of Representatives as well as in the state Senate must be based
on population.

The decree concerning the Georgia House of Representatives was
issued on June 24, 1964, by a three-judge federal district court meet-
ing in Atlanta. The basis for the court's decree was the ruling by the
United States Supreme Court in Reynolds v. Sims, decided June 15,
1964, that both houses of a bicameral legislature must be apportioned
as nearly as practicable in accordance with population.

As a part of its decree of June 24, the district court enjoined the
Georgia Secretary of State from placing on the ballot to be used in the
general election of November 3, 1964, or "any subsequent election
until the General Assembly is reapportioned in accordance with con-
stitutional standards, the question whether a constitutional amendment
purporting to amend the present State Constitution by submitting an
entirely new constitution therefor shall be adopted ....... It will be
recalled that upon the recommendation of 'Governor Sanders, in 1963
the General Assembly had authorized the appointment of a twenty-
eight member State Constitution Revision Commission. After extensive
work, this commission submitted a proposed revised constitution to
the General Assembly. In a special session costing a million dollars,
the General Assembly made further revisions in the proposed constitu-
tion and directed that it be submitted to a vote of the people for ratifi-
cation or rejection in the next general election. This procedure was
similar to the procedure used in procuring Georgia's Constitution of
1945.4 In explanation of its decree enjoining Secretary of State Fort-
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1. 203 F.Supp. 158, vacated 372 U.S. 368 (1962).
2. 205 F. Supp. 248 (1962).
3. 206 F.Supp. 276, rev'd. 376 U.S. 1 (1964).
4. See Wheeler v. Board of Trustees, 200 Ga. 323, 37 S.E.2d 322 (1945).
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son from submitting the proposed constitution to the people, the dis-
trict judges wrote: ". . . we do not feel that it would be proper to per-
mit such new constitution . . . to be submitted to the people for ratifi-
cation or rejection when it is, as is the case here, proposed under con-
ditions of doubtful legality by a malapportioned legislative body."

In its unprecedented action, the district court ordered "that the
service of the members of the General Assembly of the State of 'Georgia
to be elected at the General Election in November, 1964, shall be
limited to the enactment of such legislation as shall properly come
before the said Legislature during the regular 45-day session . . . in-
cluding such legislation as may be necessary for the General Assembly
to be reapportioned in accordance with constitutional requirements,
and as may be necessary to permit the holding of elections to the newly
constituted General Assembly." The court seemed to be suggesting that
the General Assembly call a constitutional convention.

CONSTITUTIONAL AMENDMENTS

The June 24th decree of the United States District Court did not
enjoin the Secretary of State from placing on the election ballot "amend-
ment to the Constitution of the State of 'Georgia which are separate as
to subject matter." In 1963 the General Assembly passed 18 amendments
to the constitution, five of which were general and 13 local in applica-
tion. At its regular session in 1964 the General Assembly passed 84
amendments to the constitution, 7 of which were general and 77 local
in application. A number of other local amendments were passed by
the General Assembly at its special May 4-June 25 session of 1964,
All of these amendments will be submitted to the people for ratifica-
tion or rejection in the November 3, 1964, general election.

A "Tabular Index, Proposed Amendments to the Constitution" pre-
cedes the regular index in the published volumes of Georgia Laws. It
is impractical to comment here upon the content of this legion of local
amendments. Curing the defect of frequent amendment was the great-
est single cause for creation of the 1963-64 Commission to Revise the
Constitution. The titles of the twelve amendments of general applica-
tion are as follows: (1) Consolidation and division of counties; 5 (2)
Continuity of State government; 6 (3) Homestead exemptions for dis-
abled veterans; 7 (4) Homestead exemptions for persons 65 years of
age;8 (5) Medical scholarships; 9 (6) Motor vehicle taxation; 10 (7)

5. GA. LAWS, 1963, p. 667.
6. GA. LAWS, 1963, p. 703.
7. GA. LAWS, 1964, p. 1027.
8. GA. LAWS, 1964, p. 1093.
9. GA. LAws, 1964, p. 944.

10. GA. LAws, 1963, p. 663.
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Public transportation, Atlanta area;"- (8) Scholarships to dental stu-
dents; 12 (9) State Highway Board; 13 (10) State Scholarship Commis-
sion;14 (11) Student loans; 15 (12) Workmen's compensation for school
personnel.'0

CRIMINAL PROCEDURE

Many provisions in the Bill of Rights to the Constitution of the
United States deal with procedure in criminal cases. These provisions
are limitations on the national government only, as was pointed out by
Chief Justice Marshall in Barron v. Baltimore.'7 However, the due pro-
cess clause of the fourteenth amendment is interpreted as incorporating
as limitations on the state governments those "fundamental" provisions
of the Bill of Rights "found to be implicit in the concept of ordered
liberty." Just which provisions are thus to be included has been a
subject of controversy for decades. The trend in recent years has been
toward expanding rather than contracting the scope of application of
the due process clause in matters of criminal procedure. Recent cases
that are landmarks in that respect are Mapp v. Ohio,'s holding evi-
dence obtained by an unreasonable search and seizure to be inad-
missible in a criminal trial in a state court; Gideon v. Wainwright,19

holding the right to counsel to apply to trials in state courts for non-
capital as well as to capital crimes; and Malloy v. Hogan, 20 holding
the right against self incrimination to apply as a protection against state
governments.

Escobedo v. Illinois2l and Massiah v. United States22 reversed con-
victions based on the improper admissions in evidence of confessions.
An accurate statement of the holding of the Court in either case is dif-
ficult, apart from a detailed presentation of the factual situations in-
volved. But a suggestion of the trend is contained in Justice White's
criticism of the decision of the Court in the Massiah case as "nothing
more than a thinly disguised constitutional policy of minimizing or en-
tirely prohibiting the use in evidence of voluntary out-of-court ad-
missions and confessions made by the accused."

11. GA. LAWS, 1964, p. 1008.
12. GA. LAWS, 1963, p. 695.
13. GA. LAWS, 1963, p. 665.
14. GA. LAWS, 1964, p. 1000.
15. GA. LAWS, 1964, p. 1015.
16. GA. LAWS, 1964, p. 1011.
17. 32 U.S. (7 Peters) 243 (1833).
18. 367 U.S. 643 (1961).
19. 372 U.S. 335 (1963).
20. - U.S. __, 84 S.Ct. 1483, 12 L.Ed.2d 653 (1964).
21. __U.S. -_, 84 S.Ct. 1758, 12 L.Ed.2d 977 (1964).
22. 377 U.S. 201 (1964).

1964]



MERCER LAW REVIEW

The interest of the United States Supreme Court tends to shift
from one area to another; and while centered on one area, it frequently
goes to extremes. In the 1920s and '30s the Court retarded progress
by holding invalid much economic legislation regarded by the Justices
as socialistic. During the 1940s and '50s, the Court gave special concern
to the rights of minority groups. It now appears that the rights of per-
sons accused of crime will occupy first place in the concern of the Court
in the 1960s. The Court has already introduced rules that will cause a
virtual revolution in criminal procedure in the state courts. Retro-
active application of these rules means that scores of persons now serving
prison sentences have a right to have a new trial or to be released.

Apparently anticipating that criminal appeals will be too numerous
for the Supreme Court to handle, the Court has taken steps toward
transforming the federal district courts into courts of appeals for
criminal cases from state courts. The jurisdiction of the district courts
is, of course, defined by Congress. But without any change in statute,
they may be made into courts of appeals for criminal cases by a loose
use of the writ of habeas corpus. The right of the judge of a federal
district court to use the writ of habeas corpus to release a state prisoner
has long been recognized; but this procedure was reserved for rare
and exceptional circumstances. In 1963 the Supreme Court overruled
its previous decision holding that a state prisoner would have to seek
certiorari in the United States Supreme Court before applying to a
district court for habeas corpus relief.23 The reliance which the dis-
trict court judge should give to the state court record is discussed in
Townsend v. Sain.24 This is not a stereotyped matter. The district
court judge should hold such hearing as is appropriate to determine
whether constitutional rights have ben violated in the state court trial.

Pister v. State2 5 is a case in which the State of 'Georgia may well be
confronted with the application of one of the new rules of the United
States Supreme Court. The facts of the case were briefly as follows: Mrs.
Hannelore Pistor and J. W. Pugh were convicted of murdering the
husband of Mrs. Pistor. He was shot and his body burned. When the
body was discovered, detectives went to the home of Mrs. Pistor. They
caught Pugh trying to escape through a rear window of the home. He
and Mrs. Pistor were arrested and taken to police headquarters. "There
Mrs. Pistor described in detail how she and Pugh planned and com-
mitted the killing .... The statement, containing the recital of sexual
relations between the defendant and Pugh and their plans to kill the

23. Fay v. Noia, 372 U.S. 391 (1963).
24. 372 U.S. 293 (1963).
25. 219 Ga. 161, 132 S.E.2d 183 (1963).
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deceased, was reduced to writing." This statement was used as evidence
in the trial of Mrs. Pistor in the Superior Court of DeKalb County. She
was convicted of murder and given a sentence of life imprisonment.
The Supreme Court of Georgia sustained the conviction.

Mrs. Pistor did not have the advice of counsel when she made the
confesion used in evidence. Would this be a ground for reversing her
conviction under the new rules of the United States Supreme Court?
This is debatable; but the conviction is clearly subject to reversal under
the rule of the Jackson case.

Jackson v. Denno26 held that a defendant is denied due process of
law if the issue of the voluntariness of his confession is submitted to
the jury along with other issues and a general verdict of guilty is ac-
cepted. Jackson was charged with murder in the State of New York.
He contended that a confession he made to the police was forced. The
trial judge admitted the confession, but charged the jury to disregard
it entirely if the jury found the confession to be involuntary; alterna-
tively, if the jury found the confession voluntary, it was to determine
its truth or reliability and afford it weight accordingly. This the
United States Supreme Court found to be reversible error. According
to this Court, the issue of the voluntariness of a confession cannot, in
accord with due process, be left to the jury that is to pass upon the
innocence or guilt of the accused. It is a separate issue which must be
decided either by the judge or by a jury other than the trial jury that
is to pass upon the guilt or innocence of the accused, because the trial
jury may disregard the policy forbidding reliance upon coerced, but
true, confession.

Solution to problem. The present Georgia practice is for the trial
judge to admit a confession in evidence if the prosecutor makes out a
prima facie case that it was voluntary, leaving to the jury questions of
conflicting evidence on the matter of coercion. This practice will have
to be abandoned. Three solutions appear on the surface. (1) Adopt
the Massachusetts procedure under which the jury passes on the volun-
tariness of a confession only after the trial judge has resolved the issue
against the accused; (2) adopt the "orthodox" procedure under which
the trial judge finally determines the voluntariness of the confession;
and, (3) provide for a special jury to pass upon the issue in each case
in which the voluntariness of a confession is contested. Others may
suggest additional alternatives. Of the three proposed here, I prefer
the first listed. It could, I believe, be instituted by the Georgia judges
without any statutory change. The code already reads, "To make a con-
fession admissible, it must have been made voluntarily, without being

26. -U.S. -, 84 S.Ct. 1774, 12 L.Ed.2d 908 (1964) .
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induced by another, by the slightest hope of benefit of remotest fear
of injury."27

Balkcom v. Shores28 sustained a criminal conviction in a case where
the defendant was without counsel. The case arose in the City Court of
Reidsville upon petition for habeas corpus by Clyde Shores, an inmate
of the State prison at Reidsville. Shores contended that at his trial he
had pleaded "not guilty," but that he "did not have a lawyer and the
judge kept on talking until I went ahead and entered a plea of guilty."
The judge of the City Court of Reidsville ordered Shore's release. In
reversing, the 'Georgia Supreme Court held "Being without counsel is
not necessarily synonymous with denial of counsel." "Here, the pe-
titioner did not ask for counsel and was not refused counsel. There was
no showing that he was unable financially or otherwise to obtain coun-
sel or that he was not mature or normal."

Daniel v. State29 sustained a conviction of robbery against two prin-
cipal contentions. First, it was contended that the trial judge failed to
afford Daniel a reasonable time in which to employ counsel of his
choice. The record shows that Daniel was arrested on January 18, 1963,
indicted on January 25, arraigned on February 10, and put on trial
on February 21. The state appointed counsel for Daniel on February
10, the day of his arraignment. At the trial, his appointed counsel urged
approval of Daniel's motion for a continuance so that he might employ
his own counsel. His wife and relatives were in Mississippi and Arkan-
sas. The Supreme Court held that the trial judge did not abuse his
discretion in refusing to grant the continuance.

The second contention was that it was error to admit evidence that
Daniel "had been previously charged with a criminal offense in the
theft of $5,530." According to Justice Quillian, "The evidence was of-
fered in direct rebuttal to the defendant's testimony that he had never
been in any trouble . . . " and the objection to its admission was with-
out merit.

Prejudiced jurors. Clemon v. State"0 dealt with the question of pre-
judiced jurors. The case was one in which the accused was convicted
of murder. When questioned on voir dire, one of the jurors had said:

I work in Walker and Dade Counties for the State Highway
Department. I am pretty much all over the counties. I have
heard about this accident; I have read about it in the news-
papers. I guess I have formed an opinion about how this ac-
cident happened. Yes, I have an opinion as to the guilt or in-

27. GA. CODE ANN. §38-441 (1954 Rev.).
28. 219 Ga. 429, 134 S.E.2d 3 (1963).
29. 219 Ga. 381, 133 S.E.2d 357 (1963).
30. 218 Ga. 755, 130 S.E.2d 745 (1963).
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nocence of the accused. There is no bias or prejudice in my
mind against the accused, but I do have an opinion before
hearing the evidence as to the guilt or innocence of the ac-
cused.

The court found that this did not disqualify the juror. It quoted with
approval the following statements from a former case:

To disqualify one from being a juror in a criminal case, he
must have formed and expressed an opinion, either from hav-
ing seen the crime committed, or from having heard the testi-
mony under oath. One who from some other source has formed
and expressed an opinion which is not fixed and determined,
and who indicates his competency by answering the statutory
question on voir dire, is not an incompetent juror. That a
juror has formed or expressed an opinion from rumor or from
newspaper reports will not disqualify him unless it appears that
the opinion thus formed is so fixed and decided that it would
not yield readily to the testimony.3'

In Clemon v. State,32 as a juryman was going to the juryroom, the
solicitor general stated to the court that he had accepted him by "an
inadvertent slip of the tongue." The trial court permitted the solicitor
general to strike the juror. The Georgia Supreme Court sustained the
procedure.

Coffee v. StateM3 presents the question of how far the courts will per-
mit the legislature to go in eliminating the mens rea element in defin-
ing crimes, or, otherwise expressed, how the courts will apply a statute
omitting intent in defining a crime. A statute of 195634 provides strict
liability for failure to pay for designated agricultural products and
naval stores. Under the terms of the statute, any person, "either on his
own account or for others," who shall buy cotton, hogs, or other named
products and dispose of the same before paying for them, unless ex-
pressly extended credit therefor, is made guilty of a felony.

While enforced in some instances such as under the pure food laws,
strict liability is the exception; criminal intent is usually made a part
of a criminal statute. And in the Coffee case, the Supreme Court lifted
the clause on intent found in GA. CODE section 26-201 and read it into
GA. CODE section 5-9914.

The facts of the Coffee case were as follows: A. T. Coffee informed
the manager of the Sumter Livestock Association that he wanted to buy
for the Smithfield Livestock Exchange. The manager investigated and
found Smithfield's credit to be good. Some time later Coffee purchased

31. Williams v. State, 177 Ga. 391, 170 S.E. 281 (1933).
32. 218 Ga. 755, 130 S.E.2d 745 (1963).
33. 219 Ga. 328, 133 S.E.2d 590 (1963).
34. GA. LAWS, 1956, p. 143; GA. CODE ANN. §5-9914 (1961 Rev.).
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201 hogs, with the bill of sale made to Smithfield, and payment was
made by a check on Smithfield, countersigned by Coffee. Smithfield
sent two truck and picked up the hogs. Coffee was not present when
the delivery was made, and he had no interest in the Smithfield Stock
Exchange. The check on Smithfield was returned because of insufficient
funds. In reversing the conviction of Coffee, Justice Almand wrote:

It is thus seen that the manager of the association knew at the
time of the sale that the defendant was acting as the agent of
Smithfield; that the hogs were delivered to Smithfield and
there is no evidence that the defendant had anything to do
with their delivery or disposition. The evidence is wholly in-
sufficient to show any act or conduct on the part of the de-
fendant that would suport the charge that his actions in the
premises were done with the intent to defraud the association.

Justices Candler and Duckworth dissented.

COURTS

(a) Independence of the judiciary. While the case has attracted
little attention, Northside Manor, Inc. v. Vann8 5 marks the most ex-
treme assertion of judicial supremacy since the case of Thompson v.
Talmadge36 in 1947. The basic issue at stake is which branch of govern-
ment, the legislature or the judiciary, is to have authority to prescribe
rules of procedure in the courts. This is an issue of long standing, with
extensive authority available for citation on both sides. Possibly the
best summary of the "law" on the subject is a statement that the courts
are bound to follow "reasonable" rules of procedure prescribed by the
General Assembly, with the judges deciding which rules are reasonable. 7

In the Vann case the court held invalid a legislative act of 1952
amending GA. CODE section 81-1001, "Time and place for determining
sufficiency of pleadings." Expressed in general terms, this section au-
thorized the judge, in vacation, to hear and decide questions on the
sufficiency of pleadings, and to allow a reasonable time for amend-
ments thereto. The statutory change in this section reads as follows:

When the court sustains any or all demurrers to pleadings,
and allows time for the filing of an amendment, such judg-
ment on order shall not be subject to exception or review, but
the court shall render a judgment on the sufficiency of the
pleadings after the expiration of the time allowed for amend-
ment which shall supersede the judgment allowing time for

35. 219 Ga. 298, 133 S.E.2d 32 (1963).
36. 201 Ga. 867, 41 S.E.2d 883 (1947).
37. Contrast the decision in Holliman v. State, 175 Ga. 231, 165 S.E. 11 (1932) , with

the decision in Brown v. Hutchinson, 167 Ga. 451, 146 S.E. 27 (1928).
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amendment. Parties shall have the right to amend at any time
prior to the rendition of such latter judgment. Nothing herein
shall be construed to abridge the right of amendment otherwise
existing.

The facts in the Vann case were as follows:

The petitioner brought suit for damages, and demurrers were
filed thereto. When the case came on for hearing of the de-
murrers it was noted that counsel for the petitioner had with-
drawn from the case, and the court granted a continuance
instructing the clerk to notify the party plaintiff of the con-
tinuance. Upon the call of the case for hearing after the con-
tinuance, neither counsel nor the litigant was present, and after
consideration, the court sustained the demurrers allowing the
petitioner 20 days in which to amend said petition. No amend-
ment was filed within the time allowed, and after a consider-
able passage of time, defendant filed a motion for final dis-
missal of the case. Upon that hearing, counsel appeared and
asked for a continuance to study the case. The continuance
was granted, and upon the hearing he tendered an amend-
ment which was allowed subject to objections which were also
filed at that time. The court after consideration overruled the
objections and denied the motion to dismiss. The exceptions
are to these judgments, and one of the objections to the allow-
ance of the amendment is the constitutional attack upon that
portion of GA. CODE section 81-1001 (Ga. Laws, pp. 243, 245),
allowing parties the right to amend at any time prior to the
rendition of a final judgment after an order on demurrers al-
lowing time for amendment. ...

According to Chief Justice Duckworth, the order of the trial court
giving the plaintiff 20 days in which to amend her petition became the
law of the case, and the legislative act under which an amendment to
the pleadings was permitted after the expiration of the 20 days was
void as a "palpable usurpation of exclusive judicial functions."

A statement that the Justices consider the statute of 1952 to be un-
desirable, and that they feel free to strike down a rule of judicial pro-
cedure prescribed by the General Assembly that they as Justices find
highly inappropriate, would be easy to understand. But the loose use
of such phrases as "palpable usurpation" and "incontrovertible prin-
ciples" is a poor substitute for sound reasoning. And is it sound rea-
soning to say that because an existing statute has been interpreted by
the judiciary to have a certain meaning, a new statute in the form of
an amendment to the existing statute cannot be enacted? The opinion
is wiritten in terms of criticism of a statute applied retroactively to in-
terfere with a judgment already rendered. Was not the statute of 1952
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in existence before Judge Pye made an order in the Vann case? A judge
should not be able to make anything "the law of the case" which is in
conflict with the existing statutes of the state, unless judges are above
the law.

Morman v. Pritchard3s asserts the independence of the judiciary in
the exercise of powers conferred by the constitution, as interpreted by
the judiciary. The occasion was as follows: Dorothy Morman, a teacher,
was discharged by the Board of Education of Richmond County. She
applied to the Superior Court of Richmond County for certiorari. The
governing statute39 provided for appeals from county boards of educa-
tion to the State Board of Education, and did not mention certiorari.
In upholding the right of the superior court to hear the appeal by
certiorari, the Court of Appeals relied on the constitutional provision
that the superior courts "shall have power to correct errors in inferior
judicatories by writ of certiorari.... ."40 By contrast, it might be
pointed out that the constitution also states that the superior courts
"shall have appellate jurisdiction in all such cases as may be provided
by law." 4 1 But the position that the writ of certiorari is a constitution-
al remedy that may be exercised without any statutory authorization has
strong backing in precedents.

But having won on the substantive points at issue, Miss Morman
lost on a technicality. The prayer of her petition was for a writ of
certiorari "directed to the Honorable F. J. Pritchard, Chairman of
this Board of Education of Richmond County, Georgia." The govern-
ing statute directs that a writ of certiorari be directed to the "tribunal"
whose judgment is in controversy. This technical error, not having
been corrected in the trial court, was held to be fatal by the Court of
Appeals-and this in the year 19631

(b) Jurisdiction of courts. Modern Homes Constr. Co. v. Mack42

reaffirmed the Georgia rule that "a foreign corporation with agents in
this State upon whom service can be perfected can not be subjected to
suit in a county in which there is no agent." The rule is based on the
constitutional provision that "Equity cases shall be tried in the county
where a defendant resides against whom substantial relief is prayed."
In the Mack case, a petition was filed in the Superior Court of Screven
County to enjoin Modern Homes, a Florida corporation, from carrying
out a sale under a deed to secure debt recorded in Screven County. The

38. 108 Ga. App. 247, 132 S.E.2d 561 (1963).
39. GA. LAWS, 1961, p. 39.
40. GA. CONST. art. VI, §4, para. 5 (1945).
41. GA. CONST. art. VI, §4, para. 4 (1945).
42. 218 Ga. 795, 130 S.E.2d 725 (1963). Compare the decision in Perlis & Sons v.

National Sur. Corp., 218 Ga. 667, 129 S.E.2d 915 (1963).
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petition showed that Modern Homes had an office in Valdosta, Geor-
gia, but not in Screven County. Hence it was subject to demurrer at-
tacking the jurisdiction of the court.

Pacolet Mfg. Co. v. Crescent Textiles, Inc. 43 held that a Georgia resi-
dent could by contract subject himself to suit in a New York court
when served by registered mail. The Pacolet and Crescent companies
had entered into a contract which provided that controversies arising
thereunder should be settled by arbitration. And if the parties were
unable to agree on the time, place, and rules of arbitration, then the
arbitration should be held in ,New York under the rules of the General
Arbitration Council of the Textile Industry. Further, the contract
stated that the parties "consent to the jurisdiction of the Supreme Court
of said State and further consent that any process or notice of motion
or other application to the Court or a Judge thereof may be served
outside the State of New York by registered mail or by personal service,
provided a reasonable time for appearance is allowed."

Pacolet sought to recover in the Superior Court of Fulton County on
a judgment against Crescent obtained in New York. The judgment
showed on its face that the only service on Crescent, a Georgia resident,
had been extraterritorial service by registered mail. The Supreme Court
of Georgia held that the New York judgment should be enforced. "It
has been the rule in this State for more than a hundred years that a
party may waive his Constitutional and statutory rights," wrote Justice
Head for a unanimous court.

Baggett Transp. Co. v. Barnes held void an act of the General As-
sembly of 196344 providing for direct appeals from orders of the State
Board of Workmen's Compensation to the Court of Appeals. The wis-
dom of having the Court of Appeals review orders of an administrative
body before they have been reviewed by a lower court is debatable. But
if the legislature makes statutory provision for such procedure, upon
what ground can it be declared unconstitutional?

The wording of article VI of the constitution defining the jurisdic-
tion of the Court of Appeals is as follows:

The Court of Appeals shall have jurisdiction for the trial and
correction of errors of law from the superior courts and from
the City Courts of Atlanta and Savannah, as they existed on
August 19, 1916, and such other like courts as have been or
may hereafter be established in other cities, in all cases in
which such jurisdiction has not been conferred by this Con-
stitution upon the Supreme Court, and in such other cases as
may hereafter be prescribed by law. .... 45

43. 219 Ga. 268, 133 S.E.2d 96 (1963).
44. GA. LAWS, 1963, p. 141.
45. GA. CONsT. art. VI, §2, para. 8 (1945).
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Taken at their face value, the words "and in such other cases as may
hereafter be prescribed by law," would appear to vest broad authority
in the legislature to define the jurisdiction of the Court of Appeals;
but as "construed" in the Baggett case, these words are practically
meaningless.

According to the decision in the Baggett case, the constitutional
amendment of 1906 creating the Court of Appeals divided the jurisdic-
tion formerly existing in the Supreme Court alone between two courts,
the Supreme Court and the Court of Appeals. The total jurisdiction
of the two appellate courts did not exceed that formerly vested in the
Supreme Court alone. And since the former jurisdiction of the Supreme
Court had extended only to cases coming from specified types of courts,
the jurisdiction of the Court of Appeals was limited to cases coming
from the specified types of courts, i.e., "superior courts, and the city
courts of Atlanta and Savannah, and such other like courts as have been
or may hereafter be established in other cities." This decision has more
backing in precedent than in reason.

Howard v. Pate46 applied the precedent of strict construction in in-
terpreting the jurisdiction of the Supreme Court. The constitution gives
the Supreme Court appellate jurisdiction "in all cases respecting title to
land." In practice, this is interpreted as meaning only cases in which
the title to land is directly involved. In the Pate case, Chief Justice
Duckworth wrote:

This intervention in a condemnation proceeding, where the
land has been taken and the purchase money paid into court,
seeks only to subject the funds to the intervenor's claim be-
cause of an alleged fraudulent conveyance of the land in ques-
tion by intervenor's judgment-creditor to the person in whom
title reposed when condemned. Thus the title to the land is
not directly involved, but incidentally, which is not enough
to give this court jurisdiction, nor does it otherwise come with-
in this court's jurisdiction.

The case was transferred to the Court of Appeals.
(c) Miscellaneous. Waller v. Conner47 applied the rule that the Su-

preme Court will not pass upon the constitutionality of a statute unless
determination of that issue is essential to the disposition of the case.
Emmett Waller's driver's license had been revoked by the Director of
the Georgia Department of Public Safety under the provisions of a
statute of 1951. Instead of appealing from the order of the Director,
Waller sought injunctive relief. The superior court denied the relief,
and the Supreme Court affirmed.

46. 218 Ga. 802, 130 S.E.2d 750 (1963).
47. 218 Ga. 633, 129 S.E.2d 845 (1963).
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GENERAL LAWS

Stewart v. Davidson48 held void the last sentence in section 13 (c) of
the 1949 Minimum Foundation Program of Education Act which read
as follows: "In determining the local financial ability of the Counties
of Fulton and DeKalb the economic index for the two counties shall be
combined so long as the boundaries of the independent school system
of Atlanta falls in both Fulton and DeKalb Counties."

The basis on which the Court placed its decision was that the sen-
tence quoted violated the "uniformity" provision of article I, section
IV, paragraph I, which reads: "Laws of a general nature shall have
uniform operation throughout the State, and no special law shall be
enacted in any case for which provision has been made by an existing
general law." This clause has been applied most frequently to prevent
the enactment of special laws in areas of legislation already covered by
general laws. But in the Stewart case the court applies the uniformity
clause in a radically different sense. Rather than one clause, the court
makes of the uniformity provision two clauses, and assigns an inde-
pendent meaning to the clause reading, "Laws of a general nature shall
have uniform operation throughout the State." This would be logical
if the matter at issue were a question of whether the provisions of a
general law were in fact being applied uniformly throughout the state.
But is it a logical basis for holding invalid some provision constituting
an integral part of a statute? And does not such a rule give the judiciary
a veto power over legislation even more flexible than the power of the
Governor to veto items in appropriation bills? If a legislative classifi-
cation is arbitrary and unreasonable, it can be held void under the due
process or the equal protection clause. Do we need another constitution-
al clause to be used by the judiciary to strike out part of a statute in
order to make the remaining parts apply with uniformity to all political
subdivisions?

Justices Mobley and Almand dissented in the Davidson case on the
ground that members of the Board of Education of DeKalb County and
of the City of Decatur lacked standing to bring the suit.

TAXATION

Lott Inv. Corp. v. City of Waycross4 9 held that a city cannot rely
upon real property taxes alone. For the years 1961 and 1962 the City
of Waycross did not require local residents to return for taxation tangi-
ble personal property such as household goods, clothing, books, and

48. 218 Ga. 747, 130 S.E.2d 822 (1963).
49. 218 Ga. 805, 130 S.E.2d 741 (1963).
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musical instruments. Lott Investment Corporation sought a declaratory
judgment holding this policy to be illegal and an injunction restraining
the city from collecting taxes upon real estate owned by the corporation
for the years 1961 and 1962 until such time as the city revised its tax
digest for those years so as to include all taxable personal property not
exempted by the constitution. The Supreme Court ruled that the relief
sought should be granted. Its decision was penned on the provision
of art. VII, section I, paragraph III, that "All taxation shall be uni-
form upon the same class of subjects within the territorial limits of the
authority levying the tax." This is a strange way of saying that mu-
nicipalities cannot exempt personal property from taxation, but the
provision has been given that interpretation since 1888.50

Delta Air Lines, Inc. v. Coleman5' upheld the right of Clayton Coun-
ty to collect a tax on a leasehold interest held by Delta in property
owned by the City of Atlanta. "In this State there can be several sep-
arate and distinct estates in the same parcel of land, and GA. CODE
section 92-104 requires the owner of any estate in land less than the
fee to return it for taxes and pay taxes on it as on other property."

EMINENT DOMAIN

Cul-de-sac principal reconsidered. The Georgia constitution provides
that "private property shall not be taken, or damaged, for public pur-
poses, without just and adequate compensation . . . "; and there are
cases in which a city has been held to have damaged property by closing
one end of a street and making it a cul-de-sac. Would the same prin-
ciple apply in rural areas? Can a person living on a county road re-
cover damages for inconvenience and a lowering in value of his land
by reason of the closing of one end of the road on which his farm abuts
by the construction of an interstate highway? Tift County v. Smith 52

gave a negative answer to this question.
Before the dead-end obstruction was placed on the road passing his

farm, Jesse Smith had ingress or egress from east or west, and the dis-
tance from his home to Eldorado, his post office, was less than a mile.
After the dead end barrier was constructed, he had to travel more than
three miles, over hilly dirt roads, to reach Eldorado. He sued Tift Coun-
ty for damages.

The uncertainty formerly existing in the field is indicated by the
four to four division of the judges of the Court of Appeals in the
Smith case, with one judge entering a special concurrence in favor of
awarding damages to Smith. In a unanimous opinion reversing the

50. Verdery v. Summerville, 82 Ga. 138, 8 S.E. 213 (1888) .
51. 219 Ga. 12, 131 S.E.2d 768 (1963).
52. 219 Ga. 68, 131 S.E.2d 527 (1963).
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judgment in favor of Smith, the Supreme Court clarified the law con-
siderably. It held that inasmuch as Smith's access to the old road in
front of his property had not been cut off, no special right of his had
been violated. The inconvenience he suffered in having one end of the
road closed was an inconvenience shared generally by members of the
public using the road. His inconvenience was different "in degree only,
and not in kind." The court quoted with approval the following state-
ment from the Supreme Court of Iowa:

Upon careful analysis of the cases the true rule appears with
reasonable certainty. It is that one whose right of access from
his property to an abutting highway is cut off or substantially
interfered with by the vacation or closing of the road has a
special property which entitles him to damages. But if his
access is not so terminated or obstructed, if he has the same
access to the highway as he did before the closing, his damage
is not special', but is of the same kind, although it may be
greater in degree, as that of the general public, and he has lost
no property right for which he is entitled to compensation. 53

The Georgia Supreme Court did not base its decision on the fact
that the land in question was not within a municipality. "We express
our disapproval of decisions indicating or holding that compensation
may be had in the absence of a taking or damaging of the property for
public purposes. Therefore, we are not concerned with the fact that
the plaintiffs' property is located without, rather than within, a mu-
nicipally incorporated area."

First Nat'l Bank of Atlanta, Executor, v. State Highway Dep't54 held
void a provision of the Act of the General Assembly of 1957 providing
a special procedure for the condemnation of land for highway pur-
poses. 55 The chief objective of this legislation, it will be recalled, was
to provide a procedure whereby the highway department could obtain
actual control of land before the amount of the condemnation price
was settled with finality in the courts. The procedure included the
appointment of a master by the superior court to set a price upon
land needed by the highway department. Upon payment of this amount,
the highway department would gain control of the land, but either the
landowner or the highway department could appeal the price set by
the master to a jury. The constitutionality of the procedure in general
was sustained by the Supreme Court.5 6 The present case deals with the
provision on the payment of interest.

53. Warren v. State Highway Comm'n, 250 Iowa 473, 93 N.W.2d 60 (1958).
54. 219 Ga. 144, 132 S.E.2d 263 (1963).
55. GA. LAWS, 1957, pp. 387-397; GA. CODE ANN., Ch. 36-6A (1962 Rev.).
56. 0. K., Inc. v. State Highway Dep't, 213 Ga. 666, 100 S.E.2d 906 (1957).
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Section 15 of the 1957 statute provides that "if the verdict of the
jury be less than the award of the special master, the owner shall be
bound to refund any excess paid to or received by him and a judgment
for such excess shall be rendered against him, plus lawful interest
thereon from the date of such payment, to be collected by levy as in
other cases." [Italics added.]

In the present case a special master had awarded to the bank, as
executor and trustee of an estate, $48,625 for designated land. The
highway department paid the amount, but appealed for a jury trial.
The jury awarded $31,934. Thereupon the trial judge decreed that
the bank should refund the overpayment (16,691) plus interest at 7%
($2,753) from the period of more than two years lapsing between the

master's award and the jury verdict.
The fairness of this interest charge is debatable. Lawyers for the

bank argued that it amounted to a charge upon an involuntary loan.
The court held it void as a violation of both due process and equal
protection of law, without giving impressive reasons therefor.

MISCELLANEOUS

Pearle Optical, Inc. v. State Bd. of Examiners in Optometry57 upheld
a statute of 195658 regulating the practice of optometry. The act sets
forth in much detail the educational qualifications to be required of
licensed optometrists, and it authorizes the State Board of Examiners in
Optometry to adopt and enforce rules "to regulate the practice of op-
tometry as a profession in conformity with and in compliance with ac-
cepted professional standards." The court found nothing objectionable
in this broad delegation of power.

The particular rule in question in the Pearle case was the rule against
the employment of a licensed optometrist by an unlicensed person or
corporation. Pearle Optical, Inc., had been employing an optician and
paying him a salary. The corporation collected both for the prescription
for glasses and for the glasses. The rule preventing a corporation from
practicing a learned profession was found to be in keeping with Geor-
gia's public policy.

Progressive Finance Co., v. Longleaf Lumber Co.59 applied the due
process clause to prevent a miscarriage of justice through strict applica-
tion of a statutory provision governing the date for answering a sum-
mons of garnishment. An act of 1962 requires garnishee to answer a
summons within 45 days after it is served on him. Progressive Finance

57. 219 Ga. 364, 133 S.E.2d 374 (1963).
58. GA. CODE ANN. §84-1101 (1955 Rev.).
59. 108 Ga. App. 555, 132 S.E.2d 63 (1963).
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received a summons in October, 1962, requiring it to answer at the
January, 1963, term of the Superior Court of Stewart County. When
Progressive appeared as directed, it found a default judgment already
entered against it. The trial court sustained a motion in arrest of the
default judgment. In sustaining this action of the trial court, Judge
Russell wrote for the Court of Appeals that a granishment summons
"must itself in order to satisfy the requirements of due process ap-
praise the defendant not only of the nature of the claim against him
and the relief sought, but also the time and place of the hearing."

City of Atlanta v. Twentieth Century Fox Film Corp.6o reaffirmed
and applied the rule against the censorship of motion pictures adopted
in Murray Productions, Inc. v. Floyd61 in 1962. No elaboration of the
view of the justices constituting the majority of the court was given.
Justice Mobley wrote a two page dissenting opinion in which Justice
Quillian concurred.

60. 219 Ga. 271,133 S.E.2d 12 (1963).
61. 217 Ga. 784, 125 S.E.2d 207 (1962).


