
ADMINISTRATIVE LAW

By MAURICE S. CULP*

This fifteenth annual report and survey of the legislative and judicial
developments in administrative law in Georgia is highlighted by the
opportunity to discuss at some length Georgia's new Administrative
Procedure Act' which will become operative in 1965. This report has
repeatedly urged the adoption of a general administrative procedure act
to provide a common standard for regulation and rule making, for ad-
ministrative adjudications and licensing functions, and a uniform
method of judicial review.

It will no longer be necessary for the General Assembly to legislate in-
dividually for each state agency in order to provide fair and reasonable
administrative procedure and an adequate judicial review. However,
administrative procedures and judicial review provisions expressly ap-
plicable to a specific agency will continue to be important and indeed
controlling if these specific requirements exceed the standards prescribed
by the Administrative Procedure Act of 1964.

This report will discuss some of these specific provisions enacted at
the same time that the new procedure act was under consideration
in the legislature.

There were very few significant judicial decisions relevant to the de-
velopment of administrative law and procedure. This serves to empha-
size a previous assertion in a prior article that speedy and thorough
development of administrative law and procedure in Georgia must come
through legislation.2

This report is limited to a consideration of the legislative and ju-
dicial developments in administrative law in Georgia during the re-
porting period. The substantive and procedural rules, regulations, or
orders of agencies and officers are not discussed unless they are involved
in a specific litigation which came before the Georgia appellate courts
during this reporting period.

*Professor of Law and Acting Dean for Academic Affairs. School of Law, Western Re-
serve University. A.B., University of Illinois, 1927; A.M., 1928; LL.B., Western
'Reserve University, 1931; S.J.D., University of Michigan, 1932. Member of the
Ohio Bar.

1. GA. LAWS, 1964, p. 338.
2. GULP, Administrative Law, 13 MERCER L. REV. 1 (1961); 14 MERCER L. REV. 1

(1962).
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LEGISLATION

NEW LEGISLATION

Three major pieces of legislation introduce many new administrative
law procedural safeguards. These are the Water Quality Control Act, the
new Health Code, and the Administrative Procedure Act.

The Georgia Water Quality Control Act 3 created a state water quality
control board to administer the act and carry out its policy.4 The Board
may issue rules and regulations, issue permits, enter premises for in-

spections, order reduction of pollution, and revoke a permit after hear-
ing, also issue emergency orders without prior hearing. Finally any per-
son aggrieved or adversely affected has the right to judicial review in
the superior court.5

The new Georgia Health Code is substantially new too, though its
title indicates that it is a thorough revision of Title 88.6 Much atten-
tion is directed to county Boards of Health, 7 alcoholic rehabilitation,
hospitalization of the mentally ill, mental health, tuberculosis hospitali-
zation, bedding sanitation, air quality control, food service establish-
ments, tourist courts, control of preventable diseases, radiation control,
practice of midwifery, control of rabies, control of venereal disease, vital
records, hospital authorities, regulation of hospitals, eye banks, grants
for medical facilities, hospital care for the indigent, mental retardation,
water supply quality control and miscellaneous. A number of these
separate subjects have special administrative and judicial review pro-
visions. In addition, Ch. 88-3 sets out an overall administrative pro-
cedure. This chapter deals with hearings and compulsory process, ap-
peals from county boards to the Department of Public Health, as well
as general rules governing the issuance of regulations. It provides ju-
dicial review of the final administrative order or act."

THE ADMINISTRATIVE PROCEDURE ACT

The ultimate passage of this general administrative procedure act',
is of the utmost importance. It is perhaps the most important single
advance in administrative law during this century. The new act will
become effective April 1, 1965, only as to contested cases arising after
that date, this giving the general public, the bar and most of all the

3. GA. LAWS, 1964, p. 416.
4. GA. LAWS, 1964, p. 421, §5.
5. GA. LAWS, 1964, p. 430, §13.
6. GA. LAWS, 1964, p. 499.
7. GA. LAWS, 1964, p. 512.
8. GA. LAws, 1964, p. 520.
9. GA. LAws, 1964, p. 338.
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administrative agencies adequate time to work out their procedures to
conform to the standards of this procedural statute.

This statute is not substantive in effect; it expressly states that it
neither creates nor diminishes any substantive rights or delegated au-
thority, but is "to provide a procedure for administrative determination
and regulation where expressly authorized by law or otherwise required
by the Constitution or a Statute."

The Statute will be reviewed as to scope before going into greater
detail. First, the statute defines "agency" to include every State au-
thority expressly authorized to make rules and regulations or to de-
termine contested cases, unless expressly excepted within the definition
section. This is comparable to the coverage of the Federal Administra-
tive Procedure Act. 10 Such important terms as "contested case," "li-
censee" are defined very broadly, and the exceptions are very precisely
set out.

Second, nine sections of this act deal with the problems of rule and
regulation, initiation, adoption, publication, effective dates, variance,
and judicial review of validity.

Third, each agency must provide by rule for the filing petitions for
declaratory rulings as to the applicability of any rule or order of the
agency, with the ruling subject to judicial review as an "agency" de-
cision or order in "contested cases."

Fourth, the acts control two types of administrative hearings: (1)
"contested cases" which are broadly defined to include any proceeding
excluding rate making or price fixing, but including licensing wherein
the law requires an opportunity for a hearing before the legal rights,
duties and privileges are determined by the agency, and (2) hearings
demanded in writing by an aggrieved party concerning an act or a
failure to act if inaction is defined as an agency action, who was not
given actual notice of the proceeding and did not appear as a party.
Once this proceeding is initiated it has the status of a contested case.
Both proceedings are, therefore, governed by four sections dealing with
every aspect of procedure from pleadings and motions to final decisions
and orders.

Fifth, a special section on licensing covers emergency revocations or
suspensions, agency action without hearing under a direct statutory
mandate, the consequences of a timely application for a license of an
activity of a continuancy nature, and the procedure for licensing when-
ever the law requires action to be preceded by notice and opportunity
for a hearing. In this latter situation the provisions for a "contested"
case apply.

10. 5 U.S.C.A., §1001.
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Sixth, two sections of this act deal with judicial review.'1 The most
elaborate of the two sections authorizes judicial review of final de-
cisions in contested cases. The overall remedy provided is concurrent
with any other remedy provided by law for judicial review.

The aggrieved person must exhaust his administrative remedies before
the agency as a condition to the use of this method of review, motions
for rehearing or reconsideration are not necessary prerequisites to ju-
dicial review, but an objection to be considered must have been urged
before the agency. This review in the superior court is confined to the
record, although leave may be obtained to take additional evidence be-
fore the agency. The court cannot exercise an independent judgment on
the weight of the evidence although it may reverse a decision for being
clearly erroneous in view of "the reliable, probative, and substantive
evidence on the whole record."

The other section apparently overlaps the "contested case" category,
and provides a simple judicial review of any state agency reviewable by
law by an appeal to the superior court of the county in which the per-
son affected resides. A short period of 20 days from the decision is per-
mitted for the appeal.

Finally, any final judgment of the superior court is reviewable by
the Court of Appeals 12 or the Supreme Court as provided by law.

This new procedural statute incorporates many of the provisions of
the Model State Administrative Procedure Act.13 For example, Sec. 5
of the Model Act is repeated verbatim in the first two sentences of Sec.
9 (petition for adoption of rules) of this statute; another example is
Sec. 12 (5) and (6) of the Model Act appearing in more detail in the
new act as Section 20 (F) and (G). One other similarity example should
suffice: Section 4 of the Model Act on Publication of Rules appears as
Section 7 of the new Statute. Such extensive adoption should be help-
ful in the administration and interpretation of this new law since the
model statute has been adopted in several states in modified form pre-
viously.

The draftsmen of this statute were also influenced by the Federal
Administrative Procedure Act. For example, Section 4 (c) of the Geor-
gia Act 14 requires a rule-making proceeding to be treated as a "con-
tested case" when the agency is required by law to prescribe rules upon
the basis of a record after hearing. The provisions of section 14, 16, and
17 governing the administrative hearing of contested cases then govern.
This is similar to the rule-making requirements of the Federal Act when

11. GA. LAWS, 1964, p. 354, 356, §§20, 23.
12. GA. LAWS, 1964, p. 356, §23.
13. 9C UNIFORM LAWS, ANN. 179 (Supp. 108 (1963) (1957)).
14. GA. LAWS, 1964, p. 344.
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rules are required by statute to be made on a record after hearing;15

then adjudicatory type hearing proceedings must be followed.
No rule is valid unless adopted substantially in accordance with

Sec. 4. Any proceeding to challenge the validity on the basis of non-
compliance must be brought within 2 years from the effective date of
the rule.1 6 This limitation does not apparently prevent a person whose
legal rights are threatened by a rule from filing an action for a declara-
tory judgment when his rights are in jeopardy regardless of the passage
of time or whether he has challenged the rule for procedural defects.17

One of the most salutary features of this act is the requirement of
publication of all rules adopted by each agency, with provision for re-
vision at least once every two years.1s The monthly bulletin in which
all rules filed during the preceding month are to be published in some
form is a good feature. However, it is regretable that the act does not
require publication for effectiveness as does the Federal Administrative
Procedure Act.

This act is commendable in that it provides broad agency coverage
similar to the model Administrative Procedure Act and the Federal
Act.1 9 It does not provide any administrative or judicial procedural
safeguards against governmental agencies below the state level. The
Illinois Administrative Review Act] 9 -a provides such a mechanism
limited to judicial review as does a recent Ohio statute which au-
thorizes a federal review of any administrative agency of any political
subdivision of the state.1 -b

This discussion of the major features of this important law is neces-
sarily inadequate. It is very desirable that someone who has access to
the legislative history of this statute write a detailed article on all
phases of this act; both for the purpose of the preserving of a priceless
background and the instruction of the bench and bar of Georgia.

SIGNIFICANT AMENDAIENTS TO EXISTING STATUTES

The Statute applicable to the State Board of Examiners of Psycholo-
gists was amended in two respects:2 0 (1) A revised Section 12 authorizes

15. 5 U.S.C.A. §1003 (b) invoking the application of sections 1006 and 1007.
16. GA. LAws, 1964 p. 343, §4d.
17. GA. LAWS, 1964, p. 346, §11.
18. GA. LAWS, 1964, p. 345, §7. The rules may become effective 20 days after a"proper" filing with the Secretary of State. Emergency rules adopted in accord-

ance with §4 (b) may become effective immediately. §6 (c) (2).
19. See "agency" definitions under Section 1 of the Model Act and 1001 (a) of the

Federal Act. On the other hand a more restrictive definition of "agency" like
that set out in the OHIO ADMINISTRATIVE PROCEDURE ACr, OHIO REV. CODE,
§119.01 (A), seems less desirable.

19-a. ILL. ANN. STAT. ch. 710, §§264-277.
19-b. OHIO REV. CODE, §2506.01 ff.
20. GA. LAWS, 1964 p. 256.
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an appeal Board from any licensing action in the manner of a review
of a court of ordinary by the superior court. The time for filing the
appeal is twenty days. When the Board has filed its decision, there is a
requirement of a 10 day written notice to the Board of intention to
appeal; (2) A new section 20-A, authorizes the Board to use an equi-
table proceeding to prevent unlicensed activity without showing the in-
adequacy of the remedy of law.

Also the Joint Planning Commissions Act was amended 2' to add a sec-
tion authorizing an appeal by an aggTieved person from any decision of
the Board of Zoning Appeals to the superior court in the manner of the
appeal of any decision of the court of ordinary as specified in GEORGIA

CODE section 6-2. The appeal must, however, be taken within 30 days
of the Board's final decision. The appeal will be heard by the judge
alone unless a written demand for a jury is filed. This demand must be
filed within 30 days from the date of filing the appeal.

JUDICIAL DECISIONS

VALIDITY OF RULES

The General Assembly in 1956 defined 2" optometry and proclaimed
it to be a learned profession. In 1963 the General Assembly added to
this Statute a delegation of power to the Georgia State Board of Ex-
aminers in Optometry to adopt and enforce regulations applicable
to the practice of optometry adequate to carry into effect the provision
of the chapter and "to regulate the practice of optometry as a profession
in conformity with and in compliance with accepted professional stand-
ards." The Board of Examiners promulgated an appropriate body of
rules among which was a specific prohibition against a licensed op-
tometrist placing his license in the service of anyone not licensed to
practice optometry. The State Board of Examiners obtained an injunc-
tion against the appellants, an individual licensed optometrist and
a corporation operating an optical business, prohibiting the corporation
from in any manner practicing optometry, and ordering the practicing
optometrist to conform to the rules and regulations of the Board. The
judgment of the superior court was affirmed by the Supreme Court.23

This decision is of outstanding importance because of the recognition
of the power of the General Assembly to define and regulate an occu-
pation and delegate to an administrative agency broad powers to pro-
mulgate specific rules defining and regulating the conduct of a profes-

21. GA. LAWS, 1964, p. 259.
22. GA. CODE ANN. ch. 84-1101.
23. Pearle Optical, Inc. v. Georgia State Bd. of Examiners in Optometry, 219 Ga.

364, 133 S.E.2d 375 (1963).
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sion. The court recognized that the practice of optometry is vitally con-
cerned with the public health and therefore with the police power of
the state. Of equal significance is the holding that the rules and regu-
lations actually issued were within "the framework of the act creating
them and designed to accomplish the purposes of the Act." The decision
recognizes that the General Assembly in delegating subordinate rule-
making to the Board of Examiners did so out of the necessity for flexi-
bility and practicality, setting a proper and sufficiently defined public
policy in the basic statute by indicating that the delegation was to regu-
late the practice of optometry as a profession in accordance with ac-
cepted professional standards. The rule which in effect prohibited em-
ployment of a licensed optometrist by an unlicensed person or corpora-
tion was within this policy and therefore valid.

JUDICIAL REGARD FOR ADMINISTRATIVE RULES

A Court of Appeals decision 24 in construing a section of the Sales and
Use Act2 5 held that returnable containers should be excluded from the
base or measure of the tax, holding invalid Executive Order No. 59-29
to the effect returnable containers were not excluded. This decision
seems to be a correct construction of the CODE. There is, however, some
enigmatic language used in the opinion in describing the effect to be
given the Commission's order, which needs further explanation: "This
regulation, not having been promulgated or adopted at a time contem-
poraneous with the adoption of the act or within a reasonable time of
the beginning of the administration thereof, would be entitled to little
or no weight on a question of proper interpretation."

Since the "order" or regulation is only an interpretation, it is not
binding on the court in the manner of a "legislative" regulation. Whe-
ther the order was issued contemporaneously or later has no bearing up-
on its acceptance as a proper interpretation of the Statute. Courts often
treat with respect a long and consistent interpretation as a serious con-
struction, but an early and consistent construction can be just as in-
correct as a conclusion drawn long after the enactment of the Statute
under construction, and in any event neither has any binding effect on
the court having the task of finally construing the Statute.

In Scott v. Undercofler26 the court held that the government employer
is bound to follow its own regulations in state employee dismissal prac-
tices. The Rules and Regulations (Sec. 12,400) of the State Personnel
Board require that a discharged employee receive, prior to discharge,

24. Undercofler v. Buck, 107 Ga. App. 870, 132 S.E.2d 157 (1963).
25. GA. CODE ANN. ch. 92-3403 (a) C (2).
26. Scott v. Undercofler, 108 Ga. App. 460, 133 S.E.2d 444 (1963).
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a written notice of specific reasons for the discharge. The question
of the mandatory nature of this notice requirement while having been
decided affirmatively in a number of states including the federal juris-
diction, was undecided previously by the Georgia courts.

This court followed the trend of authority in holding the notice a
nullity and voiding the discharge. This decision is consistent with the
view that administrative action which does not comply with rules and
regulations having the force of law is ineffective and a nullity.

FINDINGS

Agency statutes often seek to make the findings of the administrative
agency final and not reviewable by the court. The GEORGIA CODE sec-
tion 54-619 governs the reviewability of the findings of fact of the
Board of Review of the Employment Security Agency, providing that
these findings are binding and conclusive on the courts, if supported
by the evidence. In Huiet v. Wallace27 the Court of Appeals obeyed the
mandate of this Statute, recognizing that the appellate courts have
long accepted the policy of the Statute.

A similar finality of fact provision governs judicial review to the
awards of the State Board of Workmen's Compensation, and was rou-
tinely applied in Bell v. Liberty Mut. Ins. Co. 2 8

ADMINISTRATIVE RULES HAVING THE EFFECT OF

ENACTED LEGISLATION

In many jurisdictions administrative regulations have the force and
effect of law. This was the holding in Pearle Optical of Monroeville,
Inc. discussed previously. A recent decision 29 applied "the basic appli-
cability concept" to a rule of the Public Service Commission pro-
hibiting any driver from going on duty or driving while on duty under
the influence of an alcoholic beverage. This rule was certainly intended
to protect the public. The court approved a trial court charge to the
jury to the effect that a violation is negligence per se. Thus the Court
of Appeals recognized the regulation as having a status equal to legisla-
tion enacted by the General Assembly3 0

27. 108 Ga. App. 208, 132 S.E.2d 523 (1963).
28. 108 Ga. App. 173, 132 S.E.2d 538 (1963).
29. Woodside Storage Co. v. Carr, 108 Ga. App. 34, 132 S.E.2d 241 (1963).
30. See Matz v. Curtis Cartage Co., 132 Ohio St. 271, 7 N.E.2d 220 (1937) holding

to the contrary. The Ohio court held that the trial court could not charge that
a safety regulation was negligence per se, asserting that rules and regulations of
administrative boards never have the full effect of law. The court indicated that
a violation of the regulation could be considered as evidence of negligence only.
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