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I

Scepticism about the law's approach to the question of responsibility
in the criminal law is familiar enough. Doctors have long insisted that
the law is attempting to settle what is properly a medical question by
outmoded criteria.' First Holmes2 and now the House of Lords3 have
rejected the more traditional subjective approach preferring instead to
consider only what an ordinary reasonable man behaving as the ac-
cused would have foreseen. And now comes Lady Wootton with the
most radical proposal of all,4 the substitution of a preventive in place
of the present punitive criminal process. Generally this would require
postponing consideration of the excuses making up mens rea until after
conviction; the pre-conviction stage would be concerned solely with
the factual (non-ascriptive) question, Did he do it. After conviction
the only question would be how best to prevent repetition; we would
no longer ask "Could he help it." Not until this second post-convic-
tion stage would account be taken of what are now considered as ex-
cusing (mens rea) or mitigating factors, and then only from the stand-
point of treatment of the offender. In particular Lady Wootton argues
that in so far as the problem of dealing with the mentally abnormal
offender is concerned, the concept of responsibility and hence the re-
lated mental conditions of mens rea if not directly eliminated as reve-
vant considerations should nonetheless be by-passed. These proposals
have stimulated liberal utilitarians such as Professor Hart, who while
rejecting retribution as a general justification of punishment are
alarmed at what they consider the probable consequences of her pro-
posals, to suggest alternatives which combine the retention of the con-
cept of responsibility with the rejection of retribution. In this paper
I propose to consider in detail the second of Lady Wootton's proposals
and also the arguments put forward by Professor Hart to justify retain-
ing the concept of responsibility while rejecting the idea of retribution.

*Associate Professor of Law, Walter F. George School of Law, Mercer University,
J.D., University of Chicago, 1957; LL.M., University of Virginia, 1959. Member
of Virginia and Georgia Bars.

1. The lawyer's response that it is a matter of policy for the law has produced
something of a stalemate.

2. HOLMES, THE COMMON LAW, Lecture 11 (1881).
3. D.P.P. v. Smith, 3 A.E.R. 167 (1960).
4. WoovIrON, SOCIAL SCIENCE AND SOCIAL PATHOLOGY, Chs. 7 and 8 (1959); Di-

minished Responsibility, 76 LAW Q. REV. 224 (1960); CRIME AND THE CRIMINAL
LAW (1963).
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II

The word "responsibility" has been put to a variety of uses, most
commonly as when a person is held responsible for something in the
sense of being held to account. It is also used to designate the "solid"
citizen, one who is capable of discharging a duty and being called to ac-
count therefor. In political discourse, responsible government is con-
trasted with absolute government; and it is said of a Minister of the
Queen that he holds office at the pleasure of the House to which he is
responsible, i.e. accountable. Again, in a religious vein, it may mean
answerable, i.e. accountable, to God. It is also a term of approval, as
when we say of a person that he acted with a sense of responsibility,
i.e. conscientiously and dutifully, or when we wish to indicate that
he is capable of taking on duties without detailed guidance from
others. Common to these and other senses of the word "responsibility"
are three ideas of causation, obligation and accountability. To impute
an act to a person is to say that he is its origin and cause in the sense
not that he contains within himself the whole sum of conditions re-
sulting in the event but only that without his act the event would not
have occurred: " . . . in the common sense notion of causation a de-
liberate human action has a special status as a cause and is not re-
garded in its turn as something which is caused." 5 Moreover, the act in
question is one which is governed by rules, legal, social or moral. But
more significantly for our present purposes, the person is accountable
in the sense that in consequence of the act it may be his duty to per-
form other acts by way of rectification or reparation; to impute or
ascribe responsibility is to censure, to designate who is subject to penalty.

In more primitive times there was just the law, little or no distinction
being drawn either between law and morals or between punishment
and restitution; the rule was "an eye for an eye." But as the social need
to settle disputes developed, the old rule gave way to a system of tariffs
under which wrongs, both criminal and civil, were requitted by pay-
ment of money. Tort law still requires the defendant to pay damages
to the injured plaintiff; and this notion of "damages payable" sug-
gests that someone is to be held to account. It is noteworthy, moreover,
that the normative language common to law and morals originated in
and is still tied to the language of debt; "ought" comes from "owe,"
and "should" from "shall owe;" the GreekO 4P. 4 W signified
duty and debt, the Latin "debere" meant owe and ought. In earlier
times, if a man was derelict in his duty, he was "still in debt" (morally

5. Hart and Honore, Causation in the Laze, 72 LAW Q. Rrv. 58, 260, 398 at p. 77
(1956).
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accountable) and so was required to give compensation. Even today
we still talk of "being bound" and "being obliged."

III

Punishment viewed as retribution involves a similar idea-an un-
pleasant wage that must be paid to square the account. When a breach
of the law involves moral guilt, the application of punishment is itself
a thing of value, an end in itself, for a man should suffer pain in pro-
portion to his deserts; his suffering should be balanced against the
harm done. Discourse about responsibility fits easily into such a back-
ward-looking scheme. It does not, however ,fit quite so easily into the
forward-looking utilitarian approach which sees punishment as justifi-
able only by its beneficial consequences, commonly deterrence (of
others) and reform (of the offender). On this view, punishment in it-
self is always undesirable. Indeed, Bentham insisted that as a technique
of social control it was justified only so long as it prevented more mis-
chief than it produced. 6 One can expect little weight to be given in
utilitarian theories of punishment to the old notion of moral ac-
countability.

The growing emphasis on deterrence and reform and corresponding
decline in importance of retribution as a general justification for the
institution of punishment raises the question as to whether there is any
place at all for the notion of responsibility in a utilitarian scheme of
punishment. In other words, if we drop the central theme of moral
accountability, will anything remain of the traditional concept of
responsibility. Or to put the matter in yet another way, does pure
utilitarianism require strict liability? Persuasive answers to these ques-
tion have already been furnished by Professor Hart.7 There is not just
one supreme value or objective (Retribution, Deterrence, Reform) in
terms of which all questions about punishment may be answered be-
cause we must distinguish between justifying the institution of punish-
ment in general and justifying the particular application, i.e. distribu-
tion, of punishment. Retribution in the distribution of punishments
does not entail retribution as the general justifying aim. It is perfectly
consistent to assert both the utilitarian thesis that the general justifi-
cation of punishment is its beneficial consequences and, in a retributive
vein, that actual punishment should be distributed only to an offender
for an offense. Responsibility in the legal sense is related only to the

6. BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF NMORALS AND LEGISLATION,

Ch. 13 (1823).
7. Hart, Prelegomenon to the Principles of Punishment, PROCEEDINGS OF THE ARIS-

TOTELIAN SOCIETY 60 (1959-60) ; PUNISHMENT AND THE ELIMINATION OF RESPON-
SIBILITY (1961).
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latter point; the criterion is the accused person's capacity to refrain
from doing an action, to conform to law. In considering the distribu-
tion of punishments we must take into account certain excusing con-
ditions required by distinct principles of justice which restrict the ex-
tent to which general social aims may be pursued at the cost of in-
dividuals. Regardless of our general justifying aim, if a person could
not help doing what he did, or did it accidentally, or by virtue of a
mistake of fact or under duress, we are not disposed to hold him
to account. Legal responsibility is thus tied to excuses which are based
on certain principles of justice entirely separate from notions of moral
accounting. These excuses, the cash value of mens rea, illustrate what
Professor Hart has termed the "defeasible" nature of legal concepts:
the descriptive "He did it" will also be ascriptive (of responsibility)
unless one of certain permitted exceptions, i.e. excuses, applies s Such
an approach while limiting discourse about the mental conditions of
responsibility and mens rca to the consideration of a person's capacity
to conform to the requirements of law would, unlike the M'Naughten
Rules, consider volition as well as cognition.

IV

Though by no means representing the whole of or even the most im-
portant points in Professor Hart's arguments, what has been said so far
is sufficient to suggest that the principle of responsibility has a value
and importance quite independent of retributive theories of punish-
ment and the related notion of moral accounting. Yet in the case of
mental abnormality Lady Wootton has argued that the notion of re-
sponsibility even in this special sense of capacity to conform to the law's
requirements, if not specifically eliminated from the criminal law
should nevertheless be allowed to wither away.9 Her argument, de-
signd to show that responsibility in this narrow sense is not some-
thing whose presence or absence we can discover by rational means, is
based upon a scientific empiricism according to which what cannot be
discovered by observation and experiment cannot be discovered by ra-
tional methods. All allegedly scientific definitions of mental incapacity,
according to Lady Wootton, can be found upon examination to be
either circular in form, reflective of personal value judgments, or based
upon criteria which are irrelevant. I shall examine here only her no-
tion of circularity.

8. HART, "THE ASCRIPTION OF RESPONSIBILITY AND RIGHTS" IN LOGIC AND LANGUAGE
(Ed. Flew, first series) (1951).

9. WOOTTON, SOCIAL SCIENCE AND SOCIAL PATHOLOGY, Ch. 8 (1959); CRIME AND
THE CRIMINAL LAW, Ch. 3 (1963).
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While agreeing that the M'Naughten Rules relating to insanity are

too rigid and lay too heavy a stress on purely cognitive factors, Lady

Wootton argues that many of the proferred alternatives, and the dif-

ferent criteria put forward to explain cases of diminished responsibility,
are reducible to the assertion "He must have been mad to do such a

thing." Anti-social behaviour is seen as a symptom of mental illness
or incapacity, which in turn explains anti-social behaviour; illness is
defined as or inferred from aberrant behaviour which is the criterion
of the illness. Unfortunately, Lady Wootton does not make clear where-

in the alleged circularity lies. But whereever it lies she sees it as a logi-

cally fatal defect in all those theories and definitions whose criteria
are tainted with it. One candidate is the circular definition. A defini-
tion is said to express a relation between predicates of a given term;

the inference that "Smith invented the watch" from the premiss

"Smith invented a device for telling the time" rests on the definition
of a "watch" as a "device for telling the time." Hence a definition is

a rule permitting one expression to take the place of another; if it does
not permit the complete elimination of a given expression it does not
fulfill its purpose. XVhen all or part of the expression to be defined
appears in both deiniendum and definiens, the definition is said to be
unsatisfactory because it is circular. Perhaps it could be termed fallaci-

ous in the sense of appearing to have the form of a definition. But it
is not fallacious in the way in which a truth-functional statement of
the form [ ((pj & 4L))p] is said to be, since if " S -= f S.",
the relationship will hold regardless of the truth-value assigned to S,
or S, as the case may be. Rather, a circular definition simply does not
do what it purports to do, viz. define. None of the theories, explana-
tions and definitions whose criteria have been labeled "circular" by
Lady Wootton has the form of a circular definition. To say that A is a
symptom, evidhce, criterion, explanation or cause of B is to define
neither A nor B.

The other possibility is the circular argument, or pctitio principii.
Circularity here means that the truth of the conclusion, being itself
the reason or a necessary part of the reason for accepting the truth
of the premiss (or premisses) , is not therefor supplied by deduction
from the premiss (or premisses) . For instance, although from

1. The Pope says he is infallible, and

2. All that the Pope says is true,
we can validly infer that

3. The Pope is infallible,
we regard the argument itself as invalid because it is circular in the
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sense of a petitio. The gist of Lady Wootton's argument about cir-
cularity is that we infer from a man's crimes that "he could not help
it," and then use "he could not help it" both to explain and excuse
his crimes. But this is certainly not a petitio. Neither inferring from
repeated crimes that "he could not help it," nor using "he could not
help it" to explain or excuse repeated crimes is circular, though the
former may, of course, be a simple fallacy in that "he could not help
it" does not follow from repeated crimes. And if "he could not help
it" does not follow from repeated crimes, so that all we can say is that
"he is likely to repeat his crimes," then "he could not help it" does
not explain repeated crimes, and there is a circle in some sense. Con-
sider the following:

1. Repeated crimes.

2a. He could not help it.

2b. He is likely to repeat his crimes.

If the inference from 1 to 2a were legitimate, then inferring 2a from
1 and using 2a to explain 1 would not be circular, because 2a itself
would not be the reason why we accept 1. But, of course, the inference
from 1 to 2a is illegitimate. On the other hand, if the inference from
1 to 2b were legitimate, then inferring 2b from 1 and then using 2b to
explain 1 would in some sense be circular because we would be saying
that "repeated crimes" implies "likely to repeat" and "likely to re-
peat" is why he repeatedly commits crimes. It is this inference, from
1 to 2b, that is legitimate. But this does not mean that in all cases
in which we legitimately infer B from A and then use B to explain
A, the argument is circular. Take, for example, measles. From the
child's spots we infer measles and then use measles to explain the spots.
Here, there is no circularity if measles does in fact explain the spots.
To be sure, if all we could infer from spots were "likely to have
spots" the latter would not explain the spots. But when we infer from
spots to measles we infer more than "likely to have spots," because
"measles" signifies a whole set of physical changes which form a
familiar pattern and so explain these spots as due to measles and not to
something else. This indicates first, that something more than a gen-
eral statement about its repeated occurrence is required to explain a
particular case, second, that some causal inferences indicate something
more explanatory than mere propensity, and third, expressions such
as "mental illness" do not have the explanatory force we acknowledge
in terms such as "measles." The only significance, then, of Lady Woot-
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ton's talk about circularity is this. If the claim that "he could not
help it" is inferred from nothing else than repeated crimes, then the
inference is illegitimate. And if all we know is the fact of repeated
crimes and the legitimate inference from that fact, viz. likely to re-
peat, this is not a good explanation of or excuse for crime. 10

Responsibility, we have observed, is tied to excuses, the question
raised being, "Could he help it." But this question, according to Lady
Wootton, is metaphysical and hence should not be asked-in fact it is a
bogus pretense to say that we ever do actually ask this question. Our
answers to the metaphysical question "Could he help it?" are actually
answers to the two scientific questions, What is the cause? and What is
he likely to do?: from the first comes our diagnosis and from the lat-
ter our prognosis. All we can discover is cause and propensity, and the
latter neither explains nor excuses the former. The defendant's state
of mind at the time he did what he did, his capacity to conform to the
laws requirements, can be dropped as a subject of inquiry. Even though
courts of law purport to decide the question of the defendant's capacity
in the past to conform to law, the evidence really relates to his present
state of mind and his propensities as a law-breaker in the future. When
diagnosis and prognosis are completed, the question is simply, what is
the most helpful way of preventing a repetition of the aberrant be-
haviour. Controversy about free will and determination is avoided,
says Lady Wootton, because the question goes to predictability of
of future behaviour and not to "could he have acted otherwise if he
had chosen." Our concern is to protect society and help the offender.

V

Professor Hart is sympathetic to many of Lady Wootton's arguments
and probably agrees that questions going to the defendant's past state
of mind and capacity to conform to law are very unreal; that alleged
mental disorder or abnormality at the time of some past occasion should
be removed as a bar to conviction for having done the actus reus and
instead be considered a ground for inquiry after conviction." He is
not, however, prepared to concede that we must therefore eliminate
the concepts of responsibility and mens rea and advances several argu-
ments against the extreme views of Lady Wootton. His first point is
that the elimination of responsibility and mens rea would usher in a
regime of strict liability.1 2 Professor Hart has argued, in a different

10. Jacobs, Circularity and Responsibility, 39 PHILOSOPHY 268 (1964) . I have also
benefited from discussions of Mr. Jacobs' article with Professor Hart.

11. This suggestion, as to Professor Hart's preference, is based on my recollection of
a series of radio talks he gave during October and November, 1963, in England.

12. HART, PUNISHMENT AND THE ELIMINATION OF RESPONSIBILITY 22-23 (1961).
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context, that in case of the criminal law it is logically possible and
might be desirable that there should be such rules even though no
punishment or other evil were threatened. We could, in a sense, sub-
tract the sanction and still leave an intelligible standard of behaviour
which the rule was designed to maintain. 13 More precisely, I suggest, it
would be the possible sanction that could be removed. The important
logical feature of the obligation created by a criminal law rule is that
if we say it is obligatory that p, then we mean that not-p relevantly
implies the violation of a rule and the possibility of sanctions; sym-
bolically, Opz f. ,"p -<(V ' *S) .1 It is, among other things,15 the
concept of mens rea, the excuses linked to responsibility, which makes
the sanction a possibility rather than a certainty, and to which the
modal operator 0 juxtaposed to S relates. If the elimination of re-
sponsibility cancelled only the operator 0 , liability would, of course,
be strict. However, it is by'no means certain that Lady Wootton would
eliminate only the possibility (O ) attaching to the sanction (S)
and not the possible sanction itself. (i.e. both 0 and S). If the latter
is the case-and Professor Hart at least sees nothing illogical in this-
it would not necessarily follow that we should have strict liability. Such
a concept is significant in the context of a regime in which it is an
exception. Total elimination of responsibility with its punitive con-
comitants and the substitution of a pragmatic preventive system need
not necessarily add up to strict liability unless one takes the view that
it is impossible to differentiate the preventive from the punitive. In
theory then, at least, it can be argued that Lady Wootton's proposals
do not entail strict liability. In practice, however, it probably will be
very difficult to distinguish her preventive system from a regime of
strict liability. The courts will still function as triers of fact, the ac-
cused will still be convicted if "he did it," the social stigma attaching
to a criminal conviction will remain, and we shall never be able to
ask "Could he help it."

13. HART, TIlE CONCEPI OF LAW 34, 35 (1961).
14. The notion of obligation presupposes a (normative) system of rules, and any

propositions about those rules to the effect that certain states of affairs are ob-
ligatory, permitted, forbidden and the like are contingent upon the rules being
what they are. The traditional logical constant materials and strict implication,
are inappropriate to such normative discourse and fail to accord with our in-
tuitive ideas about the "if-then" relation. Professor A. Ross Anderson has there-
fore felt it necessary to devise the notion of relevant implication (--<) so
as to avoid the paradox of material implication. In the traditional propositional
calculus, A&'-A - B, whereas, according to Professor Anderson the con-
tradiction A&-A is in general irrelevant to an arbitrary proposition B. The
relevant works of Professor Anderson are cited in Mullock, Logic, Legal Systems
and Legal Relations (which will be published later this vear.)

15. E.g. the efficacy of the rules, the ordinary reasonable man test.
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Secondly, Professor Hart argues, a primary vindication of the prin-
ciple of responsibility could rest on the simple idea that unless a
man has the capacity and a fair opportunity or chance to adjust his
behaviour to the law, its penalties should not be applied to him. Such
a doctrine of fair opportunity would accommodate most of the excuses
which the law admits in its doctrine of mens rea.16 Here again, how-
ever, there lurks the assumption that it is the possibility attaching to
the sanction, rather than the possible sanction itself, which Lady
*Wootton would eliminate. Moreover, part at least of the notion of fair
opportunity seems suspiciously like the old question "could he have
acted otherwise than he did," which Professor Hart appears no more
disposed to answer directly than Lady Wootton is to answer at all.
Nevertheless, if Lady Wootton's proposals would lead to something in-
distinguishable on practical grounds from strict liability, then unless
we approve of that doctrine we must endorse the notion of fair oppor-
tunity which, of course, permits the question "Could he help it." Pro-
fessor Hart also asks us to consider what we should lose if the principle
of responsibility were eliminated.' 7 This seems no more than what he
himself on other occasions might label a "bogey" argument. However,
it is merely another way of emphasizing the evils of a regime of strict
liability, for without the law's present distinction between voluntary,
negligent and accidental acts we should lose the ability we now have to
predict and plan the future courses of our lives within the coercive
framework of the law.

Fourthly, Professor Hart points to certain facts about human nature
in human societies, and to the distinctions drawn in making judgments
on human conduct, which centre on the notion of a voluntary act, and
which a preventive system ai la Wootton would fail to reflect. These
human conduct distinctions not only underlie morality but also per-
vade the whole of our social life.1 s In "Law, Liberty and Morality,"
however, Professor Hart has argued against the thesis that the criminal
law should reflect common morality.' 9 These two positions are not en-
tirely consistent. Granted there is a difference between saying on the
one hand that the State's coercive or preventive power should not be
brought to bear on an individual in cases where common morality
would excuse him, and on the other hand that merely because certain
conduct is by common standard's immoral does not necessitate that it
be punishable. However, it is not clear why we should in the former

16. Op. cit. supra n. 12 at 27-28.
17. Id. at 28.
18. Id. at 29, 30.
19. HART'S, LAW, LIBERTY AND MORALITY (1963).
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case be guided by common morality, but in the latter case be free to
disregard it. There is consistencey, -perhaps, in that both positions
favour the individual; doubts are, so to speak, resolved in his favour.
But what would be the social advantages? In particular, could we be
sure that the prime social virtue of self-restraint would be fostered?
In "The Road to Serfdom," von Hayek has forcibly denounced the
evils of a regime in which a man's future rests on ad hoc official de-
cisions. Professor Hart seems to imply that the mere fact that we have
a rule-governed society is not enough to ensure individual liberty; that
a violation of a rule is not sufficient to justify official intervention.
Now it might be argued that if he is prepared to allow courts of law
to pass on the factual aspects of "Did he do it?", he goes too far in
suggesting that the individual's power to identify in advance the space
which will be left open to him free from the law's interference is
dependent upon knowing that he will be punished only for his volun-
tary acts. Provided the individual knows the sort of propensities that
may call for official treatment, it does not follow that such a power
necessarily will be diluted if all he knows is that because of what he
does he may be treated for what he is likely to do. Professor Hart's
point, however, is that as he may be "treated" for what he does volun-
tarily, negligently or accidentally, the "power" will have little, if any
value.

The idea of responsibility as a barrier needed to protect the in-
dividual from the punitive power of the State is a corollary of the
utilitarian view that punishment of itself is undesirable. If we change
the question "Could he help it" to "Is he likely to repeat it?," then
as we have noted, the consequences foreseen by Professor Hart will
follow provided we can say that the preventive treatment envisaged by
Lady Wootton will of itself be equally as or even more undesirable
than the present institution of punishment. Lady Wootton nowhere
suggests that she or anyone else is presently in a position to predict
what treatment will best prevent repetition of crime, but merely that,
in Professor Hart's words, the sooner we get down to this piece of
honest toil, the better. Moreover, Professor Hart is no more addicted
to moral accounting and retribution than Lady Wootton, nor is he
averse to the idea of preventive treatment in place of present punitive
measures. His differences with Lady Wootton centre mainly on the
importance to be attached to the notion of choice. A man's fate should,
Professor Hart argues, depend upon his choice for this will foster the
prime social virtue of self-restraint. 20 Lady Wootton does not meet

20. Op. cit. supra n. at 29.
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this argument by side-stepping it. Whether or not to say he could have
acted otherwise is to say he could or would have if he had chosen, is a
notoriously difficult philosophical question,21 and Lady Wootton is
somewhat cavalier in dismissing it as meaningless or unanswerable on
the ground that we cannot get inside a man's skin to find out.22 To ask
"Could he help it" raises the question of choice, and choice leads to
the problem of free will and determinism. Lady Wootton's alternative
-Is he likely to do it again-merely avoids the question; it neither
solves nor dissolves it. Choice may not be a scientific question, but
then not all questions are scientific. The onus therefore would now
seem to be on Lady Wootton to justify her refusal to consider choice
a factor to be taken into account in determining whether official in-
terference with the individual's liberty is called for. With regard to
the particular problem of mental abnormality however it is difficult
not to agree with Lady Wootton's thesis that the various theories put
forward have no explanatory value; that no one can explain for ex-
ample what "psychopathy" is except by producing some formula about
a tendency to misbehave. Here at least we may discern the beginnings
of science in that Lady Wootton deems it profitable to look for ways
of recognizing psychopathy otherwise than by examining criminal
records.

21. See e.g., MOORE, ETHICS, Ch. VI (1912); J. L. AUSTIN, "IFS AND CANS" IN PHI-
LOSOPHICAL PAPERS (Ed. Urmson and Warnock 1961); NOWELL-SMITH, ETHICS
Ch. 19 (2) (1954); Nowell Smith, "Ifs and Cans," 26 THEORIA 85 (1960);
O'Connor, Possibility and Choice, P.A.S. SuPP. 1 (1960); BAIER, Could and Would,
23 ANALYSIS 20 (Supp. 1963).

22. WooTroN, CRIME AND THE CRIMINAL LAW 74, (1963).
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