
GENERAL MOTORS TRANSFERS LOSS CARRYOVERS

FROM ONE DEALERSHIP TO ANOTHER

By RENA CAIN COHEN*

Most of us know that one cannot get much tax mileage out of buying
a loss corporation these days. If there is as much as a 50% change in
ownership, the deal is suspect; and if in addition the company does
not continue in substantially the same business, the Code says loss
carryovers do not survive the takeover (sections 269 and 382). Besides,
the only taxpayer that may use carryovers is the one which suffered the

losses (Libson Shops v. Koehlerl).
But consider this recent 'Georgia case: 2

John Williams Buick Company, a General Motors dealership which
sold Buicks in Colorado, had a $28,000 operating loss. General Motors
owned 60% of its stock; John Williams, who operated the dealership,
owned 40%. The company adopted a plan of liquidation, and notified
the Internal Revenue Service. After carrying on liquidation operations
for about two years, General Motors took over 100% of the stock
and decided to keep the company alive.

About a year later, Leland Jackson, a Georgia resident, began ne-
gotiating with General Motors for an Oldsmobile dealership in Macon,
Georgia. The upshot was that Jackson bought 40% of the Buick Com-
pany's stock; the company's name was changed to Jackson Oldsmobile,
Inc.; it was recapitalized and resumed business with new employees,
selling Oldsmobiles-in Georgia.

Pursuant to its usual arrangement with its dealers, General Motors
entered into an agreement with Jackson whereby General Motors' stock
in the dealership would be retired gradually out of profits, ultimately
leaving Jackson as 100% owner.3

*Senior law student, Walter F. George School of Law, Mercer University.
I. 353 U.S. 382 (1957).
2. Jackson Oldsmobile v. United States, 15 A.F.T.R.2d 35 (M.D. Ga. 1964).
3. As explained by the court in footnote 1 to its decision:

"When an individual has qualified for a General Motors' dealership and needs
outside capital, he may acquire such capital through a plan offered by the
Motors Holding Division. Under this plan a corporation is formed and the
dealership franchise is transferred to the corporation. General Motors agrees
to furnish 750 of the corporation's capital and the individual is required to
furnish 25%. Of General Motors' 75% of the capital one half is used to pur-
chase Class A voting stock of the corporation and the other half is in the form
of a long term unsecured loan to the corporation. The individual's 25% of the
capital is used to purchase Class B non-voting stock. Once the corporation is
capitalized the individual is elected president and is compensated with a small
salary plus a bonus arrangement. The earned surplus of the corporation is used
each year in the following manner. The long term note is reduced by applying
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Was Jackson Oldsmobile entitled to carry over the John Williams
Buick Company's operating loss? Certainly, said the court.4 Since Jack-
son did not get 50% of the company, the deal bypasses the disallowance
provisions of sections 269 and 382 of the Code. And Libson Shops is
not applicable: Jackson Oldsmobile is the same taxpayer as John Wil-
liams Buick Company and is in essentially the same business.

SEcrION 269

The predecessor of section 269, section 129, was enacted in 1943 to
prevent corporations with large profits from purchasing corporations
with large unused credits and losses for the purpose of reducing in-
come taxes. It applied where control of a corporations was acquired for
the "principal purpose of tax avoidance." By the time the 1954 Code
was enacted there was considerable doubt about the effectiveness of
section 129. Part of this was due to the Alprosa Watch5 doctrine. It
held that a person who acquires control of a corporation does not
"secure the benefit of" or "enjoy" its loss carryover since "a corpora-
tion and its shareholders are separate legal entities." Because section
129 applied only where the person acquiring the corporation secured
the benefit of a loss which would not otherwise be enjoyed by him,
this interpretation of the statute made it inapplicable in the common
situation. In addition, there was the problem of proof. Section 129
applied only if the principal purpose of the acquisition was to re-
duce taxes. It was difficult for the government to establish the tax
avoidance motive where the taxpayer was able to show business pur-
pose. The Alprosa Watch doctrine and the difficulties of proof under
section 129 made possible a flourishing traffic in loss corporations
until 1954.

In 1954, Congress attempted to strengthen the operation of section
129. It added subsection (c) which was designed to take care of the
burden of proof problem by shifting the burden in certain factual
situations. Section 269 (c) provides that the "fact that the considera-

45% of the earned surplus, and of the remaining 55% one half is used to
redeem the Class A stock owned by General Motors and the other half of the
remaining 55% is declared as a dividend to the stockholders. There is no
restriction on the dividends paid on General Motors' Class A stock, however,
the dividends paid to the individual on his Class B stock are restricted and
must be used to buy Class A stock from General Motors, which is converted
into Class B stock upon purchase. The purpose of this plan is for the corpora-
tion and individual at some time in the future to redeem all of General Motors'
stock and pay the long term loan leaving the individual as the sole stockholder."

4. "It is clear that neither section 382 (a) nor 269 of the 1954 Code are applicable
to the facts of this case. . . . [T]he Libson Shops doctrine, even if applicable,
does not prohibit the taxpayer in this case from deducting the 1953 and 1954
losses." Jackson Oldsmobile v. United States, 15 A.F.T.R.2d 35, - (M.D. Ga.
1964).

5. Alprosa Watch Corp. v. Commissioner, 11 T.C. 240 (1948).
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tion paid upon an acquisition . . . is substantially disproportionate to
the aggregate" of (a) the basis of the property acquired, and (b) the
"tax benefits... not available to ... [the acquirer] otherwise than as a
result of such acquisition, shall be prima facie evidence of the prin-
cipal purpose" of tax avoidance. As a practical matter, almost all ac-
quisitions of loss corporations come within this provision. Thus the
burden of proof that the principal purpose is not tax avoidance will
usually be on the taxpayer, and that burden is a heavy one.

While section 269 is substantially the same as section 129, its pre-
decessor, the regulations under 269 are different. In the first place,
they specifically state, contrary to the Alprosa doctrine, that an acquir-
ing person may "secure the benefit of" or "enjoy" the loss carryover
of a corporation. 6 Furthermore, the regulations seem to create a pre-
sumption of the prohibited purpose when an interest controlling a
business enterprise acquires control of a loss corporation, and the ac-
quisition is followed by actions which bring together the loss carryover
and the income.7 In effect, the transaction itself proves the principal
purpose. The regulations have thus added a presumption of the exist-
ence of the prohibited purpose regardless of whether the purchase price
is disproportionate or not.

SEcrION 382

Section 382, which provides for the disallowance of net operating loss
carryovers in certain circumstances, was initially enacted into law as
part of the 1954 Code. Congress' reasons for its enactment were, first,
that section 129 had "proved ineffectual . . . because of the necessity
of proving that tax avoidance was the primary purpose of the trans-
action," and, secondly, that section 129 "has also been so uncertain
in its effects as to place a premium on litigation and a damper on
valid business transactions." s

The first requirement for the application of section 382 (a) is that
there be a change of ownership of a corporation. In order that there
be a change of ownership (1) there must be an increase of 50 per-
centage points in ownership over two taxable years; (2) the increase
must occur in the holdings of the ten largest stockholders; (3) the
change of ownership must be due to purchase, indirect purchase, or re-
duction of outstanding stock. In addition to change of ownership there
must occur a change in trade or business of the loss corporation before

6. 1.269-3 (a). A1prosa Watch was overruled in Commissioner v. British Motor Car
Distributors, Ltd., 278 F.2d 392 (9th Cir. 1960); Thomas E. Snyder Sons Co.,
34 T.C. 400 (1960); Urban Redevelopment Corp. v. Commissioner, 294 F.2d
328 (4th Cir. 1961).

7. 1.269-3 (b) and 3 (c) (2).
8. Report 1622 of Senate Finance Committee, 83d Cong., 2d Sess., p. 53.
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section 382 (a) applies. There are often difficulties in making this de-
termination.

Section 382 (a) deals with the purchase of a corporation. Sometimes
ownership of a corporation changes by virtue of a reorganization. In
that case section 382 (b) applies. This provision allows the loss carry-
over, whether that of the transferor or the acquired corporation, when
shareholders of the loss corporation receive at least 20% of the value
of the stock of the surviving corporation. The carryover is allowed
even if the business of the loss corporation is changed. When the con-
tinuing interest is less than 20%, the loss carryover is proportionately
reduced.

It is obvious that where possible a loss corporation should be ac-
quired through the reorganization route. First, when there is a reorgan-
ization acquisition, there need be no effort to maintain the same
business as in the cash acquisition. Secondly, a continuing interest of
only 20% must be maintained to get all the loss carryover in a reor-
ganization acquisition, while in a cash acquisition the continuing in-
terest must be in excess of 50%. Thirdly, in a cash acquisition, if the
continuing interest is 50% or less, the entire loss carryover is lost,
whereas in a reorganization acquisition, if the continuing interest is less
than 20%, only a part of the loss carryover is lost.

LIBSON SHOPS

Libson Shops9 involved a merger of seventeen corporations which
were commonly owned but had been filing separate tax returns. Six-
teen of the corporations, each of which had been operating a women's
apparel shop, merged into the seventeenth, which had been providing
management services for the sixteen corporations. At the time of the
merger, three of the corporations had net operating losses. Following
the merger, the surviving corporation sought to deduct the pre-merger
losses of these three corporations. The taxable years in issue were gov-
erned by the 1939 Code. The taxpayer having secured a finding that
tax avoidance was not the principal purpose of the merger, section
129(a) was not applicable. The basic carryover provision, section
122 (b) (2) (C) provided the basis of the decision. 10 As stated by the
Court, "The controversy centers on the meaning of 'the taxpayer.' The
contentions of the parties require us to decide whether it can be said
that the petitioner, a combinaion of 16 sales businesses, is 'the tax-

9. Supra n. 1.
10. "If for any taxable year beginning after December 31, 1947, and before January

1, 1950, the taxpayer has a net operating loss, such net operating loss shall be
a net operating loss carry-over for each of the three succeeding taxable
years .... .. (Emphasis supplied.)
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payer' having the pre-merger losses of three of those businesses." In
deciding this question the Court approved the government's argument
that "the carry-over privilege is not available unless there is a con-
tinuity of business enterprise. . . . [T]he prior year's loss can be offset
against the current year's income only to the extent that this income is
derived from the operation of substantially the same business which
produced the loss. Only to that extent is the same 'taxpayer' involved."
Observing that had there been no merger the three loss corporations
would have had no opportunity to carry over their losses (since they
continued to sustain losses after the merger), the Court concluded
that the acquiring corporation was not entitled to the carryovers. The
income against which the carryovers were to be applied "was not pro-
duced by substantially the same business which incurred the losses."

The Court did not clearly state whether it meant by "the same busi-
ness" the same economic venture or activity, or the same taxable en-
tity that sustained the loss. In footnote 9 to its decision,, it purported
to reserve its decision on the question of whether the Libson Shops
doctrine would apply when a single corporate taxpayer changed the
character of its business:

We do not pass on situations like those presented in Northway
Securities Co. v. Commissioner, 23 B.T.A. 532; Alprosa Watch
Corp. v. Commissioner, 11 T.C. 240; A.B. 8 Container Corp.
v. Commissioner, 14 T.C. 842; W A G E, Inc. v. Commission-
er, 19 T.C. 249. In these cases a single corporate taxpayer
changed the character of its business and the taxable income
of one of its enterprises was reduced by the deductions or
credits of another.

The Revenue Service has since Libson Shops strenuously maintained
that a single corporate taxpayer is barred from carrying over losses
incurred in one business venture against subsequent years' income de-
rived from a different business venture.1' In Revenue Ruling 63-40
the Service modified this position, but only to the extent of stating that
Libson Shops will not apply where there has been a change of business
accompanied by "minor," "little," or "no" change of ownership. The
Libson Shops doctrine has been applied by the courts to the situation
where a single corporate taxpayer changed the character of its business.
But it cannot be said that the Revenue Service's position has been en-
tirely sustained by the courts, because in the cases where this doctrine

11. Libson Shops does not apply, nor has the Commissioner contended that it ap-
plies, where a corporation has a profit from one business venture and a loss
in another business venture in the same year. Also the losses of a member of an
affiliated group in a consolidated return year may be carried over against the
income of the group in a subsequent consolidated return year, even though the
member which incurred the losses earns no income in the later year. §1502,
1.1502-31 (a) (2),(3),(4),(5).
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was so applied' 2 there was a complete or almost complete change in the
ownership of the corporation's stock. 13

The Revenue Service in Revenue Ruling 63-40 and, more recently,
the Tax Court in Arthur T. Beckett' 4 have taken the position that
the Libson Shops doctrine applies to losses of a single corporation aris-
ing after the effective date of the 1954 Code. A convincing argument
may be made against this holding: If Libson Shops were being decided
today, the decision would be precluded by section 381 (a) which was
added to the 1954 Code and provides that in a tax-free merger, the
acquiring corporation shall succeed to the loss carryovers of the trans-
feror corporation. The Commissioner has recognized this." It seems
anomalous therefore that the doctrine of the case should be applied
to single corporations governed by the 1954 Code. Furthermore, with
section 382 in the Code since 1954, setting specific criteria for disallow-
ing the loss carryovers of a single corporation (change of business and
an increase of 50 percentage points or more in the holdings of the
ten largest stockholders since the beginning of the taxable year prior
to the year in which the carryover is claimed) , Libson Shops should
not be applicable at all in cases decided under the 1954 Code. Libson
Shops should not be applied when there is a change of business and
the change in stock ownership is less in degree or of a different nature
than that specified by section 382; to so apply Libson Shops makes
the provisions of 382 dead letter. Nevertheless, this argument fails to
recognize that section 172, the successor to section 122 of the 1939
Code, constitutes the basic carryover provision in the 1954 Code. True,
the fornat of section 172 is different from its predecessor, and the words
"the taxpayer" have been omitted in section 172. This omission, how-
ever, cannot be cited as a reason for not applying the Libson Shops
doctrine in cases arising under the 1954 Code since the legislative his-
tory is replete with references to "the taxpayer" and "a taxpayer."' 0

And in its discussion of the substantive changes the section makes, there
is no suggestion by Congress that anyone other than the taxpayer which
incurred the losses is entitled to the carryover deduction.' 7

12. Mill Ridge Coal Co. v. Patterson, 264 F.2d 713 (5th Cir. 1959), cert. denied,
361 U.S. 816 (1959); J. G. Dudley Co. v. Commissioner, 298 F.2d 750 (4th
Cir. 1962) ; Commissioner v. Virginia Metal Products, Inc., 290 F.2d 675 (3d
Cir. 1961) , cert. denied, 368 U.S. 889 (1961); Norden-Ketay Corp. v. Commis-
sioner, 319 F.2d 902 (2d Cir. 1963); Huyler's, 38 T.C. 773 (1962) , aff'd, 327
F.2d 767 (7th Cir. 1964).

13. Cf., Willingham v. United States, 289 F.2d 283 (5th Cir. 1961) where the carry-
overs were barred solely on the ground of ownership change.

14. 41 T.C. 386 (1963).
15. Rev. Rul. 58-603, 1958-2 Cum. Bull. 147; Rev. Rul. 59-395, 1959-2 Cuni. Bull.

475.
16. S. Rep. No. 1622, 83d Cong., 2d S-ss., p. 31.
17. S. Rep. No. 1622, 83d Cong., 2d Sess., p. 211.
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EVALUATION OF THE JACKSON OLDSMOBILE DECISION

Legislative limitations make judicial doctrines necessary. Libson

Shops, like other doctrines, should be availed of when transactions are

conducted to fit within the literal provisions of the Code and yet achieve
results which are contrary to the spirit of the Code (cf., the step trans-

action doctrine, the business purpose doctrine, and such doctrines as
substantial ownership, anticipatory assignment of income, and con-

structive receipt) . Such a use of Libson Shops is illustrated by the de-
cision in Arthur A. Beckett18 where the taxpayer had skillfully ar-

ranged its transactions to avoid the prohibitions of both sections 269

and 382 and argued that Libson Shops was not applicable. As the Tax
Court stated, "The problem is whether by specifying the various cir-

cumstances in section 382 in which net operating loss deductions
would be disallowed in whole or in part where a change in stock owner-

ship has occurred followed by a change in the corporate business, Con-
gress intended to provide that in all other instances the loss corpora-

tion would be entitled to deduct its net operating loss carryover from

earnings from a different business enterprise unless such deduction fell
within the prohibition of section 269." A somewhat detailed recitation

of the facts in Beckett is warranted not only for an understanding of

the case, but also as an example of taxpayer ingenuity:
The corporation, which had been engaged in selling hardware,

had incurred one million dollars in net operating losses prior to 1955.
An agreement was made between the corporation and two individuals

who had been successful as partners in several real estate ventures

whereby it was provided that 2,000 shares of new nonvoting preferred

stock of the corporation would be issued to the partners for $200,000.
A real estate department was to be established by the corporation to be

controlled and operated exclusively by one of the partners who was
made a vice president of the corporation. The books, bank accounts,
income, and assets of the real estate department were to be segregated
from the other activities of the corporation. The agreement further

provided that after six years either party might cause the redemption
of the preferred stock. Under the terms of the redemption, the partners
were to receive the full value of their stock plus 90% of the accumu-

lated earnings of the real estate department, thus leaving 10% of the
earnings for the original owners of the corporation who were the com-
mon stockholders. After the new preferred stock was issued, the hard-
ware business was discontinued, and the corporation purchased the

real estate to be developed from the partners for $195,000. The pur-

chase price was paid from the proceeds of the stock issue. The corpora-

18. Supra n. 14.
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tion then carried over the losses from the hardware business against the

profits from the real estate venture.
It was found as a fact by the court that the partners desired the

benefit of the hardware corporation's carryovers as offsets to the anti-

cipated income from the real estate venture. But the court pointed

out that section 269 was inapplicable despite the presence of tax avoid-

ance motives, since the partners had not acquired "control"1 9 of the

corporation, nor had the corporation acquired the property from an-

other corporation in such a manner that its basis in the property was

determined by the transferor's basis. 20 Furthermore, the carryovers were

not barred by section 382 (a) since there had been no change in the
voting common stock.2 1

In applying the Libson Shops doctrine the Tax Court relied upon

the obvious fact that the persons involved would have otherwise achieved

a tax windfall through trafficking in net operating losses. It observed

that, in effect, the partners had agreed to pay the corporation 10%

of the profits from their real estate venture in return for the benefit

of the corporation's carryovers. It reasoned that Congress had enacted

section 382 (a) in order to prevent such commerce and that to allow

the carryover would be to encourage the "well advised and technically

skillful in the traffic in loss carryovers. '
-

Certainly the reasoning in the Beckett case is applicable in the

Jackson Oldsmobilc case. In Jackson Oldsmobile the Georgia corpora-

tion is the same taxpayer in the same business as the Colorado Buick

dealer only in the most technical sense. There has been a change of

name, place of business, product, employees, and minority ownership
IWith a definite plan for eventual complete change of ownership.

Also applicable to the situation in Jackson Oldsmobile is the de-

cision in Glover Packing Co. v. United States.23 There the court held

19. For purposes of section 269, "control means the ownership of stock possessing at
least 50 percent of the total combined voting power of all classes of stock en-
titled to vote or at least 50 percent of the total value of shares of all classes
of stock of the corporation."

20. Section 269 applies "If . . . (2) an) corporation acquires . . . directly or in-
directly, property of another corporation, not controlled, directly or indirectly,
immediately before such acquisition, by such acquiring corporation or its stock-
holders, the basis of which property, in the hands of the acquiring corporation,
is determined by reference to the basis in the hands of the transferor corpora-
tion."

21. For purposes of section 382, 382 (c) defines stock as "all shares except nonvoting
stock which is limited and preferred as to dividends." Therefore, an increase of
more than 50 percentage points in preferred stockholdings does not fall within
the prohibition of section 382 (a) .

22. The approach of the court in the Beckett case was not novel. Prevention of a
tax windfall through trafficking in net operating losses was condemned in Lib-
sons Shops and in the subsequent cases which have applied the Libson Shops
doctrine.

23. 328 F.2d 342 (Ct. Cl. 1964) .
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that the "50 percentage points change in ownership" test of section
382 (a) had been satisfied and that section barred the loss carryover
although there was only a 10% change of ownership but the remainder
of the stock was held in escrow subject to the eventual ownership of the
new 10% owner. In Jackson Oldsmobile there was a plan to retire
General Motor's stock gradually out of profits, ultimately leaving Jack-
son as the 100% owner.

Finally, section 269 might have been held to apply to the Jackson
Oldsmobile case had the court wished to stress the fact that the buy-
out agreement existed and decided to telescope the steps by which
eventual 100% ownership and control was to vest in Jackson. Section
269 speaks of acquisition of control "directly or indirectly." The regu-
lations interpreting this section emphasize that if the principal purpose
for which such acquisition was made is evasion or avoidance of federal
income tax by securing the benefit of a deduction, credit, or other
allowance which a person would not otherwise enjoy, then "it is im-
material by what method or by what conjunction of events the bene-
fit was sought." 24

24. 1.269-3 (a) (2).
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