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On March 23, 1964, the United States Supreme Court decided
Banco Nacional de Cuba v. Sabbatino.' In doing so the Court re-
affirmed the "act of state" doctrine in its broadest form, reiterating
Justice Fuller's classic statement in Underhill v. Hernandez:2

Every sovereign state is bound to respect the independence
of every other sovereign state, and the courts of one country
will not sit in judgment on the acts of the government of an-
other, done within its own territory. Redress of grievances by
reason of such acts must be obtained through the means open
to be availed of by sovereign powers as between themselves.3

This article does not purport to review the development of the "act
of state" doctrine, but is devoted to an analysis of the Sabbatino
case and the wisdom of applying that doctrine to such situations.4

HISTORY OF THE SABBATINO CASE

On July 6, 1960, the Cuban Council of Ministers adopted Law No.
851, which empowered the Cuban President and Prime Minister to
nationalize by forced expropriation certain properties in which Ameri-
can nationals had an interest. Adequate compensation was not pro-
vided for in the decree.5 Pursuant to this law, Cuba nationalized the
American-owned Compania Azucarera Vertientes-Camaguey de Cuba
(C. A. V.), which was organized under the laws of Cuba. C. A. V. con-
tracted to sell some of its sugar to a commodity broker in New York,
who contracted to sell the sugar to a customer in Morocco. A sight draft
for the price and the bills of lading were sent to the commodity broker,
the sugar being shipped directly from Cuba to Morocco. The customer
paid the price to the broker in New York and received the bills of
lading. The broker was to send the proceeds to an agency of the Cuban
government in New York, but Sabbatino, the temporary receiver of
C.A.V.'s New York assets, obtained a decree from a New York court
enjoining the broker from remitting the price to the Cuban agency.
Pursuant to court order, the price was deposited in the Kings County
Trust Company to await judicial determination of its ownership.

*Third year student, Walter F. George School of Law, Mercer University.
1. 84 S.Ct. 923 (1964).
2. 168 U. S. 250 (1897).
3. Id. at 252.
4. See cases collected in Comment, 44 B. U. L. REV. 86 (1964); Comment. 13

MERCER L. REV. 370 (1962).
5. See supra n. 1 at 927 n. 4.
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Banco National de Cuba then brought an action of conversion in
United States District Court, the principal question being: "whether
this court can examine the validity of the Cuban act under interna-
tional law and refuse recognition to the act if it is in violation of in-
ternational law." 6

Recognizing that previous American cases dealing with the "act of
state" doctrine were distinguishable from the instant case,7 the court
declared that if the Cuban decree violated international law, it would
not be enforced by the forum. Enforcement was denied for this reason
because the Cuban decree was not for a public purpose, was discrimina-
tory and retaliatory against American nationals, and did not provide
for adequate compensation.

"Since the Cuban expropriation measure is a patent violation of in-
ternational law, this court will not enforce it."

In affirming, 9 the Court of Appeals held that where the decree vio-
lates international law it will not be enforced by the forum when the
executive branch of the government has not indicated that a judicial
determination on the merits would "embarrass" the government or
would otherwise interfere with its foreign affairs, and neither party is a
third party [presumably a bona fide purchaser for value and without
notice] relying upon title acquired under the decree.

The Supreme Court reversed, 10 holding that " . . . the act of state
doctrine is applicable even if international law has been violated."'"
In refusing to consider the Bernstein exception to the application
of the doctrine, 12 the Court declared that the "act of state" doctrine
will be applied where the executive has not clearly stated that the
courts are free to disregard it.

The net result of Sabbatino, then, is to transform the limited appli-

6. Banco Nacional de Cuba v. Sabbatino, 193 F.Supp. 375, 380 (1961).
7. " . . . no court in this country has passed on the question." Ibid. "To be sure,

there are dicta in a few cases but they furnish little aid." Ibid.
8. Id. at 386.
9. Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845 (1962) .

10. Supra n. 1.
11. Id. at 942.
12. The origin of this exception to the "act of state" doctrine is Bernstein v. N. V.

Nederlandsche-Amerikaansche Stoomvaart-Maatschappij, 210 F.2d 375 (2d Cir.
1954). The Court of Appeals in Sabbatino construed Bernstein to mean that the
"act of state" doctrine will not be applied unless the executive specifically re-
quests that it be applied. The Supreme Court construed Bernstein to mean that
the doctrine will be applied unless the executive states that it should not be;
the Court left uncertain its course if the executive requests a judicial determina-
tion on the merits. For a discussion of this point see, Henkin, The Foreign Af-
fairs Power of the Federal Courts: Sabbatino, 64 COLUM. L. REV. 805, 821-825
(1964).
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cation of the doctrine in Underhill, 3 Oetjen, 4 Ricaud15 and similar
cases into broad and inflexible precedent.

THE PROBLEM

One of the foremost problems in international law is the redress
of grievances by nationals of one nation for wrongs done to them in
and-by another nation. The difficulty in achieving this objective is ob-
viously that present remedies are inadequate to assure such redress, as
the only available means for doing so are diplomatic redress and sub-
mission to an international tribunal, both of which are discretionary
with the parties. Whenever a nation declines to submit to either of
these, aggrieved parties have no remedy at all.

The solution advocated by many authorities is a more restricted
application of the "act of state" doctrine. 16

EVALUATION-THE BASIS OF THE ACT OF STATE DOCTRINE

EMBARRASSMENT OF THE EXECUTIVE

Traditionally, the reason given by the courts in refusing to examine
the acts of foreign governments done within their own borders is that
an examination might embarrass the executive branch of our govern-
ment.1 7 One of the frequently quoted statements of this proposition
is that such an examination "would very certainly 'imperil the amicable
relations between governments and vex the peace of nations.' ,,-s

It does not appear why the Bernstein doctrine is insufficient to ans-
wer the above objection. If such a consequence followed, or the execu-
tive reasonably though that it would follow, the judiciary upon re-
quest from the state department could then apply the "act of state"
doctrine in the particular case. That such consequences do not follow
in the usual case is a matter of history, as foreign tribunals restricting
the application of the "act of state" doctrine do not seem to encounter

13. Supra n. 2.
14. Oetjen v. Central Leather Co., 246 U.S. 297 (1918).
15. Ricaud v. American Metal Co., 246 U.S. 304 (1918).
16. See, Meyer, The Act of State Doctrine, infra .n. 19; RESTATEMENT, FopEIcN RE-

LATIONS §28d (Tent. Draft No. 4 1960); Wortley, Observations on the Public
and Private International Law Relating to Expropriation, 5 Am. J. Comp. L.
577 (1956). See also, cases collected in Justice White's dissent in Sabbatino, supra
n. 11 at 946 n. 1, indicating that a more restrictive application prevails in Eng-
land, Netherlands, Germany, Japan, Italy and France. According to Meyer, this
is also the Swiss approach.

17. See supra n. 1 at 943. See also, supra n. 10 at 857: The policies and theories
underlying this doctrine of judicial abnegation seem to be these: The desire by
the judiciary to avoid .. .embarrassment to the executive and legislative branches
of our Government in our dealings with foreign nations. ...

18. Supra n. 15 at 307.
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them.19 In a case such as Sabbatino, it is difficult to see how the
United States might be embarrassed, or the peace of nations vexed any
more than it already was. The United States had already severed diplo-
matic relations with Cuba, frozen all Cuban assets in the United States,
and had even quarantined their foreign ocean commerce in 1963. How
could the executive think itself embarrassed because of the relatively
mild action of the court in applying international law to the foreign
decree? In fact, the United States made no claim before the Court in
the Sabbatino case that any such consequence might follow, but merely
expressed the policy that the "act of state" doctrine should be applied
blindly and without exception. 20 Recognizing this fact, the Court de-
vised a subtle variation of the "embarrassment" argument:

The dangers of such adjudication are present regardless of
whether the State Department has, as it did in this case, as-
serted that the relevant act violated international law. If the
Executive Branch has undertaken negotiations with an expro-
priating country, but has refrained from claims of violations
of the law of nations, a determination to that effect by a court
might be regarded as a serious insult, while a finding of com-
pliance with international law would greatly strengthen the
bargaining hand of the other State with consequent detriment
to American interests.2 1

As an abstract proposition, the quoted statement seems quite tenable.
Unfortunately, it is clearly not applicable to the Sabbatino case. There
was no claim by either party or by the United States that any delicate
negotiations were being carried on between Cuba and the United States.

A second refinement in approach followed:

Respondents contend that, even if there is not agreement re-
garding general standards for determining the validity of
expropriations, the alleged combination of retaliation, dis-
crimination, and inadequate compensation makes it patently
clear that this particular expropriation was in violation of in-
ternational law. If this view is accurate, it would still be un-
wise for the courts so to determine. Such a decision now would
require the drawing of more difficult lines in subsequent cases
and these would involve the possibility of conflict with the
Executive view.22

19. See cases collected in Justice 'White's dissent in Sabbatino, supra n. 16. See also,
Meyer, The Act of State Docrine, THE WALL STEET JouRNAL, June 1, 1964,
p. 10, col. 3, for the Swiss approach.

20. [N]o specific objection by the Secretary of State to examination of the validity of
of Cuba's law has been interposed at any stage in these proceedings ...
[T]he United States has simply argued for a rule of non-examination in every
case, which literally, I suppose, includes this one. Banco Nacional de Cuba v.
Sabbatino, 84 S.C. 923, 963 (1964) (dissenting opinion) .

21. Supra n. 1 at 942.
22. Id. at 943 (Emphasis added).
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In analyzing this argument, it is necessary to recognize the fact that
cases involving domestic reexamination of foreign acts are neither
entirely political nor entirely judicial in their nature. Of necessity
they cannot be.23 A judicial interest is found in the Constitutional
grant of power to the courts to adjudicate controversies between a for-
eign nation and United States' citizens. 24 On the other hand, foreign
relations is also a subject of political cognizance. Some degree of con-
flict, therefore, would seem to be probable. However, the recognition
of this fact by the Court hardly justifies complete judicial abstention.
A proper balance must be found between the interests of the executive
and that of the judiciary. Where is the proper balance? The answer
must come in the same way such answers have been formulated since
the inception of the common law-through case-by-case refinement.
Such is the traditional method of developing legal concepts. It should
be noted that whatever the difficulties in striking a proper balance
might be in subsequent cases, there was no difficulty here. On all sides
it seems to have been conceded that the acts of the Cuban government
were patent violations of international law. It is difficult to see the rele-
vancy of hypothetical subsequent cases in deciding a present contro-
versy in which those difficulties are not found.

LACK OF IMPARTIALITY

As for the argument of the Court that such acts should not be re-
examined in the light of international law because of the lack of im-
partiality that would be accorded the decision, it is sufficient to point
out that such conditions exist every time our domestic courts apply
international law; yet, such an objection has not been raised in cases
not involving the "act of state" doctrine. If the Court's statement is
taken at face value, the argument follows that the Court should refrain
from applying international law in all cases; this is contrary to the
Constitution 25 and to accepted principles enunciated in the cases.2 6

justice W\hite, dissenting vigorously in the Sabbatino case, put the
argument this way:

23. For an article advocating complete separation of executive and judicial func-
tions in this area, see Meyer, op. cit. supra n. 19.

24. U. S. CONST. art. III, §2: "The judicial Power shall extend to . . . Contro-
versies . . . between a State, or the Citizens thereof, and foreign States, Citizens
or Subjects."

25. See ibid. See also, Henkin, op. cit. supra n. 12, for a discussion of "federal com-
mon law" arising from this section.

26. International law is part of our law, and must be ascertained and administered
by the courts of justice of appropriate jurisdiction as often as questions of right
depending upon it are duly presented for their determination. Pacquete Habana,
175 U. S. 677, 700 (900).
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The Court puts these considerations to rest with the as-
sumption that the decisions of the courts "of the world's major
capital exporting country and outstanding exponent of the free
enterprise system" would hardly be accepted as impartial ex-
pressions of sound legal principle. The assumption, if sound,
would apply to any other problem arising from transactions
that cross state lines and is tantamount to a declaration ex-
cusing this Court from any future consequential role in the
clarification and application of international law.2 7

LACK OF RELEVANT STANDARDS

A third argument used by the Court is that refusal to reexamine for-
eign acts of the nature described in Sabbatino is compelled by the
"disagreement as to relevant international law standards ... "28 exist-
ing between nations of different ideologies. The same reasoning used
against the Court's argument dealing with lack of impartiality is equally
applicable here; our courts have not previously refused to apply in-
ternational law to an otherwise appropriate situation because there
was a division of authority as to relevant international standards. Again,
this argument if taken at face value would excuse the courts from ap-
plying international law in almost any case. Indeed, the Court's posi-
tion seems paradoxical, for the "act of state" doctrine itself is not ac-
cepted uniformly throughout the world. It suffers also from the lack
of a relevant standard in application. In short, it is subject to the
same objection that this Court finds with examining the case on its
merits. Lastly, the question might be posed, "how would relevant
standards ever be established if the courts of every nation took the
position of the Court in Sabbatino"? Judicial "passing-the-buck" does
not seem to be a desirable solution to legal problems.

UNCERTAINTY OF TITLES

Lastly, the Court argues that,

ralnother serious consequence of the exception pressed by
respondents would be to render uncertain titles in foreign
commerce, with the possible consequence of altering the flow
of international trade. If the attitude of the United States
courts were unclear, one buying expropriated goods would not
know if he could safely import them into this country. Even
were takings known to be invalid, one would have difficulty
determining after goods had changed hands several times
whether the particular articles in question were the product
of an ineffective state act.2 9

27. Supra n. 1 at 956.
28. Id. at 941.
29. Id. at 943.
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There are several difficulties with this argument. Firstly, it ignores
the facts of the Sabbatino case, as do most of the Court's other argu-
ments. Sabbatino involved no purchaser from the Cuban government,
bona fide or otherwise, as the plaintiff was an agency of the Cuban
government. Whatever the considerations prevailing where a third
party buys from an expropriating state, they are not applicable where
there is no third party. Secondly, the Court's speculation that such a
rule might alter the "flow of international trade" seems to be without
substantial merit. Cases like Sabbatino are so few that it is difficult
to see how a rule permitting domestic reexamination could have any
substantial effect on international commerce. As the Court itself
pointed out, the Sabbatino case is distinguishable from previous cases
involving the "act of state" doctrine.3 0 In previous cases such as Under-
hill, Oetjen and Ricaud,31 the courts were confronted with situations
where international law either had not been violated or the state had
a valid plea of soverign immunity; in some, a third party purchaser
was involved. It is not often that a case arises involving the elements of
Sabbatino.

CONCLUSION

Beginning with the premise that Courts should adjudicate contro-
versies on their merits unless a substantial reason appears for not doing
so, it is respectfully submitted that the Court of Appeals should have
been affirmed.

As the Supreme Court pointed out, the "act of state" doctrine is not
compelled by international law, domestic law, or "conflicts"principles. 132

It is applied by the judiciary of its own discretion. Surely the grounds
for invoking that discretion should be substantial and realistic, as op-
posed to hypothetical and academic.

30. Id. at 941.
31. Supra nn. 2, 15, 16.
32. Supra n. 1 at 936.
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