
BUSINESS CORPORATIONS

By F. HODGE O'NEAL*

This section covers for the period of the survey significant statutory
developments and important judicial decisions in the law of business
corporations. The legislation on this subject is particularly noteworthy
and will be considered first.

Act 7841 adds two important sections to the general corporation law.
The first section deals with the pre-emptive right of shareholders, i.e., the
right or option of existing shareholders to subscribe in proportion to
their holdings for newly authorized issues of shares before the shares are
offered to the public.

At common law, a pre-emptive right is recognized that empowers a
shareholder to restrain the creation or issue of additional shares until he
is given an opportunity to purchase his proportionate part of the shares.
This pre-emptive right is intended to protect a shareholder against dilu-
tion of (I) his interest in the corporate surplus and (2) his proportionate
control of voting power. The extent of this common law pre-emptive right
has never been clearly defined, and facts of financing and other practical
considerations have induced the courts to recognize numerous exceptions
to it. There is considerable doubt, for instance, whether holders of one
class of shares have pre-emptive rights to an issue of shares of another
class, and for that matter, whether holders of other than common shares
have pre-emptive rights even to shares of the class they hold. The com-
mon law pre-emptive right is generally held not to apply to (I) an issue
of originally or previously authorized shares, as distinguished from an
issue of newly authorized shares, (2) a reissue or resale of treasury shares,
(3) shares issued to acquire property or specific services rather than raise
money in cash, or (4) shares issued in discharge of a debt or in a merger.

Little can be said on the Georgia law governing the pre-emptive right
before the enactment of the new legislation. The pre-emptive right had
not been discussed either in the Georgia cases or by the text authorities on
the Georgia law of corporations. Thus, before the passage of Act 784,
resort would have had to be made to the common law authorities.

The effect of Act 784 is that, unless the charter otherwise provides,
the holders of any class of shares except "shares which are limited as to
dividend rate and liquidation price" have the right to purchase in pro-
portion to their holdings shares of the same class whenever they are put
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up for sale for cash. The Act empowers the board of directors to fix
reasonable time limits and other reasonable conditions for the exercise of
the right.

This statutory pre-emptive right appears to be designed primarily to
protect a shareholder's proportionate interest in the surplus of the cor-
poration. Unlike the pre-emptive right at common law, this right protects
voting power only incidentally.' Thus, if the charter is silent on pre-
emptive rights, holders of typical common shares have a pre-emptive
right. On the other hand, as preferred stock is usually entitled to a fixed
priority or preference to dividends and to assets on dissolution but to no
further participation, holders of typical preferred stock do not have a
pre-emptive right. Holders of preferred stock, however, do seem to have
a pre-emptive right whenever the preferred is fully "participating," i.e.,
entitles the holder to participate beyond the preferred's fixed priorities on
the same basis as holders of common in distributions of dividends and
assets on dissolution. Apparently, a preferred shareholder does not have
the pre-emptive right if his participation beyond his fixed preferences is
on a limited basis, e.g., at a rate one-half of that at which common share-
holders take. The effect of the new legislation is not clear in the unusual
situation where a preferred shareholder participates fully in either divi-
dends or in assets on dissolution, but not in both. As the statute excepts
from the privilege only shares "limited as to dividend rate and liquidation
price," a literal interpretation of the statute would result in recognition of
a pre-emptive right in this situation.

The statute clears up some of the uncertainties that existed in respect
to pre-emptive rights at common law. As has been mentioned, under the
new statute a shareholder is entitled to purchase only shares of the class
he holds. Further, the statute in recognizing a pre-emptive right "upon
the sale for cash of shares of the same class," indicates that the right
applies to the sale of originally or previously authorized shares that have
not been offered as well as to the sale of newly authorized shares.

The new section lists a number of situations in which, unless the charter
otherwise provides,4 shares are not subject to a pre-emptive right. Some
of these exceptional situations follow rather closely the exceptions to the
pre-emptive right recognized at common law. For instance, under the
new statute, treasury shares, fractional shares, shares issued for other
than money, and shares issued as a share dividend, are not subject to the
pre-emptive right. The statute also provides that whenever shares are
offered to the shareholders on reasonable terms fixed by the board of di-
rectors and the shareholders do not take them, the shares are freed from
the pre-emptive right until two-thirds of the shareholders of that class
act to restore it. 5

3. Shares entitled to participate in surplus, however, are usually the ones with
voting rights.

4. The phrase used in the Act is "except as otherwise provided in the articles." As
the term "charter" rather than "articles" is used in the Corporation Act of 1938
and for that matter elsewhere in Act 784 itself, it would have been better drafting
to have used "charter" in this phrase.

5. The words of the statute are: " . . unless and until thereafter by the vote,
consent or written order of the holders of the two-thirds of the shares otherwise
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The statute expressly excepts from the pre-emptive right shares of a
class "of which none are outstanding." This express exception is not
necessary, as the pre-emptive right is limited in the first instance to the
sale of shares of the same class. This provision serves to emphasize the
fact that the pre-emptive right granted by this statute can be defeated by
the directors through the device of issuing a new class of shares, irrespec-
tive of the similarity of the new class to the old.

The new section clearly goes beyond the common law in that it per-
mits two-thirds of the shareholders in a class to remove' the pre-emptive
right from shares in that class for a period of one year. The statute speci-
fies the contemplated sale of shares to employees as one situation in which
shares may be released from the pre-emptive right by this method, but
the power of two-thirds of the holders in a class to release the pre-emptive
right is not limited to sale to employees. This power of a two-thirds ma-
jority of course goes far to dissipate whatever protection the pre-emptive
right otherwise would furnish a minority shareholder.

If a person acquiring a minority interest in a corporate enterprise be-
lieves that he needs a pre-emptive right for his protection, he should
take advantage of the opportunity permitted by the statute and insist that
the terms of a broad, inclusive pre-emptive right be carefully spelled out
in the charter. Even then his pre-emptive right probably could be taken
away by charter amendment.

The other section added to the general corporation law by Act 784 is
on voting trusts. This section was taken from, and is identical with, the
section of the Model Business Corporation Act7 dealing with voting
trusts.

Before discussing this section of the new legislation, it may be well to
define what is meant by a voting trust; for voting trusts are frequently
confused with other methods used to consolidate voting strength, such as
proxies and various kinds of voting agreemants. As a matter of fact, the
Georgia courts themselves have not always distinguished clearly between
voting trusts, and voting agreements and proxies. Under a true voting
trust, the shares are conveyed to a trustee and are transferred to the
name of the trustee on the corporation's books. In other words, the
trustee technically gets legal title to the shares. The former share-
holders customarily are issued certificates of beneficial interest, usually
called "trust certificates" which entitle the holders to receive dividends,
less the expense of the trust, and to recover the shares on the termination
of the trust. These trust certificates normally are transferable in the
same way as shares of stock.

entitled to such pre-emptive rights, such pre-emptive rights are restored." Is it
being unduly critical of the legislative drafting to ask whether the consent of the
shareholders has to be in writing, and if not, how it is to be indicated? Compare
the above language from subsection (a) with the language in subsection (d)
dealing with the release of pre-emptive rights by action of two-thirds of the
shareholders in a class.

6. The language here is "by vote or written consent or order."
7. Prepared by the Committee on Business Corporations of the Section of Corpora-

tion, Banking and Business Law of the American Bar Association.
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When voting trusts were first used in this country, there was strong
judicial sentiment against them. The first cases held voting trusts invalid
as against public policy on the ground that (i) control of a corporation
should not be separated from the beneficial interest of its shares and
(2) shareholders could not be deprived of the benefit of the judgment of
every other shareholder in the election of the board of directors! Ac-
cording to this early view, and there is still a number of courts that adhere
to it, a voting trust is void irrespective of the purpose for which it is
created.

Judicial hostility toward voting trusts, however, gradually diminished;
and, even in the absence of statutes authorizing voting trusts, most
modern courts give a discriminating approval. A voting trust will now
usually be held valid if it is formed for a lawful purpose and is limited in
duration to a reasonable period of time. Further, about half of the
states have enacted statutes expressly recognizing the legality of voting
trusts.

Before the passage of Act 784 by the General Assembly, it was gen-
erally assumed that a voting trust was invalid in Georgia.' Actually the
two Georgia cases holding invalid schemes to consolidate voting strength
did not involve true voting trusts. One case involved an agreement be-
tween two groups of shareholders giving one of the groups the right
indefinitely to select a majority of the directors ;" the other case declared
void an agreement purporting to confer a proxy irrevocable for forty-five
years." The reasoning of the Georgia courts in these two cases, however,
seemed equally applicable to the voting trust. For instance, in one of the
cases,"2 the Supreme Court of Georgia concluded that each shareholder
must exercise his own individual judgment in voting and that the right to
vote shares "cannot be separated from the ownership in such sense that the
elective franchise shall be in one man, and the entire beneficial interest in
another." On the other hand, in one case, reported only by syllabus, the
Supreme Court of Georgia indicated that voting trusts, at least some
voting trusts, were valid.13

Now against this background, what is the effect of Act 784? The Act
clearly provides that any number of shareholders (note that all or a ma-
jority of shareholders are not required) may create a voting trust for a
period not to exceed ten years, by (i) entering into a written voting
trust agreement specifying the terms and conditions of the trust, (2)
depositing a counterpart of the agreement with the corporation at its
registered office, and (3) transferring their shares to the trustee or trus-

8. Additional objections that have been urged to voting trusts are set forth in
BALLANTINE, CORPORATIONS § 174 (1927).

9. See Willingham, Wright & Covington v. Glover, 28 Ga. App. 394, 397, 111 S.E. 206,
208 (1922). Cf. NADLER, GEORcIA CORPORATION LAW § 407 (1950).

10. Morel v. Hoge, 130 Ga. 625, 61 S.E. 487 (1908).
11. English v. Rozenkrantz, 152 Ga. 726, 111 S.E. 198 (1922).
12. Morel v. Hoge, 130 Ga. 625, 631, 61 S.E. 487, 490 (1908).
13. See Simmons v. Atlanta Telephone and Telegraph Co., 139 Ga. 488, 77 S.E. 377

(1913). NADLER, GEORGIA CORPORATION LAW § 407 (1950), suggested before the
new law was passed that the Georgia courts might approve voting trusts limited
to a reasonable period of time.
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tees for the purpose of the agreement. Apparently each of these steps is
a condition precedent to the creation of the voting trust. Act 784 further
provides (and this apparently imposes an obligation upon the corporation)
that any shareholder or "holder of a beneficial interest in the voting
trust" may at any reasonable time and for any proper purpose examine
the counterpart of the voting trust agreement deposited with the corpora-
tion.

Now let us take a look at what Act 784 does not do. First, it does not
legalize all devices for consolidating voting power. The new legislation
does not seem to overrule the early Georgia cases. Therefore, irrevocable
proxies and most voting agreements, other than voting trusts, apparently
are still invalid. That Act 784 was intended to legalize only the true voting
trust is indicated by the requirement that the shares must be transferred
to the trustee. Clearly an agreement, say, by which a group of share-
holders undertake to cast their votes as a unit in accordance with the
wishes of a majority of the group is not within the contemplation of
the statute. Thus, the lawyer charged with the task of consolidating
voting power must make certain that the instrument he prepares creates
a true voting trust.

A second omission of the new statute is that it does not set up safe-
guards to prevent abuse of the voting trust device. The statute states
that the trust agreement may contain any "lawful provisions" not in-
consistent with the purpose of the agreement. The General Assembly
may have intended to approve all voting trusts, irrespective of their use
or purpose.14 More likely, however, the General Assembly intended to
adopt the majority common-law view that a voting trust is valid if (but
only if) it has a legitimate business purpose.15 Thus, even under the new
statute, a lawyer setting up a voting trust has to keep in mind the com-
mon-law distinctions between purposes that are lawful for voting trusts
and those that are unlawful.

The new statute does not provide a standard for determining whether
the object or purpose of a voting trust is lawful. In jurisdictions in which
voting trusts are upheld if created for a lawful purpose, the courts have
had a difficulty determining which purposes are lawful and which unlawful.
The distinctions drawn often seem more verbal than real. Some insight
into these distinctions is gained, however, by looking at some of the
typical situations in which voting trusts are used. Here is one situation.
Shareholders in a closely-held corporation are bickering and their quarrels
are threatening the corporation. A voting trust may be formed to provide
stability and insure retention of expert management. Again, a corporation
14. Finkelstein, Voting Trust Agreements, 24 MICH. L. REV. 344, 365 (1926): " . . . to

hold in the face of the statute expressly authorizing and validating voting trust
agreements, that a certain voting trust agreement is invalid or is revocable for
reasons other than fraud, seems to constitute virtually judicial repeal of legislative
action."

15. For the position that voting trust statutes do not authorize voting trusts for pur-
poses for which they could-not be created by the majority common-law rules, see
BALLANTINE, CORPORATIONS § 184 (Rev. ed. 1946). "Voting trusts are, therefore,
legal in New York only when organized and existing under the statute for proper
ends." In re Morse, 247 N.Y. 290, 299, 160 N.E. 374, 377 (1928).
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may because of poor management find itself in difficult financial condi-
tion although the business is fundamentally sound. Creditors may be
willing to forsake the race of diligence if the stockholders through a
voting trust with trustees satisfactory to the creditors give the creditors
temporary control to protect their investment. Similarly, a corporation
in sound financial condition but in need of more capital may find it neces-
sary to encourage new investments by giving control to a group satis-
factory to all investors. Thus, a voting trust may be beneficial to the cor-
poration and to all shareholders. It may be a stabilizing influence and
make possible long-range planning.

The purpose of a voting trust is usually regarded as legitimate if it
is (i) to assist financing by furnishing protection to bondholders and
holders of preferred stock, (2) to safeguard the interests of share-
holders and creditors in period of financial embarrassment, reorganiza-
tion, or dissolution, (3) to accomplish a definite program or policy de-
signed to benefit the company and create a solidly united and enduring ma-
jority and a stable management to achieve that objective, or (4) to prevent
competitors of the corporation from gaining control. The purpose is usually
held unlawful if it is (i) to retain a minority, say the promoters, in con-
trol for a long period of time without a definite program beneficial to
the corporation or (2) to freeze a group in corporation offices as an
end in itself and to assure them employment or other individual benefits;
or (3) to gain unfair profits or benefits for the participants at the ex-
pense of other shareholders in the corporation. 6

The draftsman of a voting trust agreement can increase the chance that
it will be upheld by clearly stating in the agreement the specific purpose for
which the trust is being formed. A general recital of a disinterested pur-
pose, e.g., to promote the welfare of the corporation, is not sufficient.

Another omission in the new statute is that it does not specify whether
an excessively long trust, i.e., one that is set up for more than ten y ears,
is entirely void or is invalidated only for the period beyond ten years.17

Nor does the statute provide for a voting trust that is to terminate on the
happening of a specified event that may or may not occur within the ten-
year period. Finally, the statute does not set forth any of the powers or re-
sponsibilities of the voting trustee or any of the incidents of the trust.
As this is left to be spelled out in the trust agreement, tremendous re-
sponsibility is imposed on the draftsman. There are many matters that
he must consider. For instance, he should specify the duties of the trustee
with definiteness; and he should give thought to limiting the power of the
trustees. He will probably find it advisable to confine the functions of
the voting trustees to the selection of directors and to the receipt and dis-
tribution of dividends. Ordinarily there is no reason to deprive the share-
holders of their right to vote on fundamental corporate changes, such as

16. For a general discussion of lawful and unlawful purposes of a voting trust, see
5 FLETCHER, CYCLOPEDIA OF CORPORATIONS §§ 2081-2084 (Replacement Vol., Wolf
(1952)).

17. See Perry v. Missouri-Kansas Pipe Line Co., 22 Del. Ch. 33, 191 Atl. 823 (1937),
noted in 23 CORNELL L. Q. 487; 22 MINN. L. REV. 276.
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mergers, consolidations, sale of all assets, increases and reductions of
capital, and charter and by-law amendments.

Act 862"8 and Act 8881" deal with foreign corporations. Act 862 makes
a number of changes in the law. First, it establishes a procedure to be
followed by a domesticated foreign corporation in surrendering its do-
mesticated status. In brief, the procedure is as follows: (i) obtain from
the corporation's board of directors a resolution authorizing the corpora-
tion to file a petition to surrender its domesticated status; (2) file with
the clerk of the superior court of the county where the corporation was
domesticated, or with the Secretary of State if the corporation is of a
kind incorporated by him (a) a petition (the statute sets out the informa-
tion it must contain)2" requesting the surrender of domesticated status,
and (b) a certified copy of the resolution of the board of directors; (3)
publish the petition and the resolution once a week for four weeks, and
(4) obtain an order from the judge of the superior court or from the
Secretary of State, as the case may be, accepting the surrender of status.

The second change made by Act 862 is an amendment to section
22-16o6 of the Code. Before this amendment, section 22-16o6 provided
that upon domestication a foreign corporation and its shareholders ac-
quired the powers, privileges and immunities of Georgia corporations and
shareholders, and that the corporation lost the power that a foreign cor-
poration otherwise possessed to remove causes to the federal courts. Act
862 adds to section 22-I6O6 provisions to the following effect: (i) the
laws of a domesticated foreign corporation's "home state" will govern
the votes and other conditions requisite to corporate action and the rights
and obligations between the corporation and its shareholders and be-
tween the shareholders inter se; and (2) charter amendments under the
laws of a domesticated foreign corporation's "home state" will be effective
under Georgia law upon the filing of a certified copy of the amendment
with the Secretary of State and the payment to the Secretary of State of
the fee required by section 22-i6o6 of the Code.21

The third change effected by Act 862 is an amendment to section
22-1602 of the Code. That section provides that a foreign corporation
may become domesticated by filing a petition with the superior court of
the county in which it is to have its principal place of business, or, if the
corporation is of the kind incorporated by the Secretary of State, then
by filing a petition with that official. Before amendment of this section
by Act 862, the petition had to be accompanied by a certified copy of the
corporate charter and a certified copy of a resolution adopted by a ma-
jority of the shareholders authorizing the petition. By the amendment

18. Ga. Laws 1952, p. 282.
19. Ga. Laws 1952, p. 322.
20. The facts that must be set forth in the petition are: (1) the corporation's name

and address; (2) the corporation's state of incorporation as of the date the petition
is filed; (3) the date of the superior court's order domesticating the corporation,
or the date the petition for domestication was filed with the Secretary of State,
as the case may be, and (4) the fact that all known debts of the corporation
within Georgia have been fully paid and satisfied or that ample provision has been
made for them.

21. Fee for increase in authorized capital stock.
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version of the section, a certified copy of a resolution by the board of
directors authorizing the petition is substituted for the shareholder
resolution.

The other Act relating to foreign corporations is Act 888.2' That Act
amends provisions of the Code restricting the right of foreign corpora-
tions to own land in Georgia. Before the new Act, a foreign corporation
as a general proposition was not permitted to own more than 5,ooo acres
of land in Georgia until it incorporated under Georgia law. 3 Act 888
amends the applicable section of the Code to allow a foreign corporation
to hold over 5,ooo acres of land in Georgia if it becomes domesticated or
qualifies2 1 under Georgia law.

Several Acts passed during the 1952 session deal with special kinds of
corporations. Act 74 o25 repeals Title 6526 of the Code, which provided a
separate procedure for incorporating cooperative marketing associations
for profit, and laid down special rules to govern their powers and obliga-
tions and the conduct of their affairs. Henceforth cooperative marketing
associations for profit will be incorporated under and will be governed
by the general corporation laws. Cooperative marketing associations
incorporated under Title 65 before its repeal will continue to be governed
by the provisions of that title, but their charters will not be renewed on
expiration.

Act 280" amends section 109-102 of the Code. Section Iog-ioi and
subsequent sections of the Code lay down rules to govern the incorpora-
tion and organization of trust companies. Section io9-IOI provides for
incorporation by filing with the Secretary of State a written declaration
containing specified information and accompanied by an affidavit that at
least $25,000 in capital has actually been paid in and is being held solely
for the corporation's use. Before the amendment, section io9-IOI pro-
vided that, prior to the filing of the declaration, a notice of intentio-i to
organize should be published at least once a week for four weeks in a
newspaper of general circulation in the city in which the principal office
of the proposed trust company was to be located, and that the Secretary
of State should not issue a certificate of incorporation until the notice
of intention had been published and the declaration filed. Act 780 added
another condition precedent to the authority of the Secretary of State
to incorporate, by stipulating that "a certificate of approval by the Super-
intendent of Banks, as in the case of the incorooration of banks, shall be
secured and filed with the Secretary of State, before he shall be authorized
to incorporate a trust company, or grant a charter amendment giving
trust powers to an existing corporation."
22. Ga. Laws 1952, p. 322.
23. GA. CODE § 22-1504 (1933), as amended. There are some exceptions. The restriction

did not apply, for instance, whenever land was co ered by a deed or mortgage to
secure a loan and the foreign corporation holding the deed or mortgage was com-
pelled to purchase to protect its loan.

24. See Ga. Laws 1946, p. 687.
25. Ga. Laws 1952, p. 157.
26. Sections 65-101-65-111.
27. Ga. Laws 1952, p. 193.
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Four Acts deal with corporate taxes. Act 913' amends the General
Tax Act to change the corporate license or occupation tax rate in specified
net worth groups. The changes affect corporations with a net worth be-
tween $io,ooo and $300,000. In most instances the new rates result in a
slight lowering of taxes. Act 5872" provides that state banks are to be
taxed on. the same basis as national banks. Act 8593o clarifies the legis-
lative intent to exempt non-profit agricultural associations operating under
the Cooperative Marketing Act of 192i from taxation under the Income
Tax Act of 1931. Act 8783" amends the Income Tax Act and section
92-3120 of the Code by adding the following two provisions on taxable
gain:

(h) In case of a distribution in complete liquidation of a corporation, oc-
curring within some one calendar month in 1951 or 1952, in accordance with
the provisions of Section 112(b) (7) of the Federal Internal Revenue Code,
effective on the date of the passage of this section, gain to the distributees
shall be recognized only in the manner and to the extent provided in said
section 112(b) (7) of the Federal Internal Revenue Code.

(i) No gain shall be recognized on a distribution to the stockholder of a
corporation after October 20, 1951, if such gain would not be recognized to
such stockholder for Federal income tax purposes under the provisions of
section 112 (b) (11) of the Federal Internal Revenue Code effective on the
date of the passage of this section.

The subsection designated (h) is effective in respect to taxable years
beginning after December 31, I95O, and the subsection designated (i) in
respect to taxable years ending after October 20, 195 1.32

The judicial decisions during the survey period in large part merely
applied and reaffirmed established principles of corporation law. Per-
haps the most interesting of the cases is Rothberg v. Manhattan Coil
Co.' That case raised the question of what inherent authority, if any,
corporate officers, such as the chairman of the board of directors, the
president and the general manager, have to bind the corporation by con-
tract. Before discussing this case, it may be well to comment briefly on
the rules on inherent power laid down by the Georgia courts in earlier
decisions.

As a general proposition, the Georgia courts have insisted that an
officer's authority to bind the corporation must be conferred in the charter,
in the by-laws, or by resolution of the board of directors. They have been
reluctant to recognize that implied authority arises merely by virtue of

28. Ga. Laws 1952, p. 371.
29. Ga. Laws 1952, p. 46.
30. Ga. Laws 1952, p. 273.
31. Ga. Laws 1952, p. 308.
32. The following statutes are not thought to be of sufficient general interest to

warrant discussion in the text of this article: Act 566, Ga. Laws 1952, p. 38
(amending section 83-201 of the Code to specify that any "company of persons, or
corporation chartered under the laws of any State of the United States" engaged
in mining or quarrying or in making copperas, sulphur, saltpeter, alum or similar
articles, may obtain a right-of-way in certain circumstances) ; Act 655, Ga. Laws
1952, p. 97 (authorizing charitable and non-profit corporations to transfer assets
to the State Department of Public Welfare and prescribing a procedure for doing
so); Act 731, Ga. Laws 1952, p. 144 (providing for the licensing of insurance
companies and fraternal benefit societies).

33. 84 Ga. App. 528, 66 S.E.2d 390 (1951), noted in 3 MEacER L. Rnv. 348 (1952).
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the office held." Occasionally authority has been inferred from a course
of dealing, e.g., the president's performance of an act openly and re-
peatedly without objection from the board of directors." Throughout
the country as a whole, there is a growing doctrine that acts performed
by the president of a business corporation, in the course of ordinary
business, will at least be presumed to have been within his authority,
unless the contrary appears, 36 but this doctrine does not seem to have
made inroads in the law of Georgia.

In the Rothberg case, plaintiff in his original petition alleged that he
was engaged by the defendant corporation, acting through its agent, A,
chairman of its board of directors, to procure a purchaser for certain
real estate owned and occupied by defendant, and that, although he had
obtained a purchaser, defendant refused to pay plaintiff's commission.
The defendant demurred; the demurrer was sustained; and plaintiff,
without excepting to this ruling, amended his petition. In the amended
petition, plaintiff alleged that A was a principal shareholder of defendant
and was permitted to act as its alter ego; that, although his official title
was chairman of the board, he acted with the authority usually possessed
by a president and general manager, i.e., as one having implied authority
by virtue of his office to make any ordinary contract on behalf of the cor-
poration; that formal board approval of A's acts was mere formality;
and that the board by acquiescence had held A out as having authority
to make all ordinary contracts in its behalf. The defendant again de-
murred, and the demurrer was sustained. This judgment was affirmed by
the Court of Appeals, Division No. 2. The court stated that the demurrer
to the original petition should not have been sustained, because under
rules laid down in a i95o decision, 7 an allegation by simple direct state-
ment that a corporation acted by its agent is a sufficient pleading of the
agency. The court went on to hold, however, that as the plaintiff, without
excepting to the ruling on the first demurrer, had amended his petition to
allege facts purportedly giving rise to an agency and the legal conclusion
of the defendant's responsibility, the demurrer to the amended petition
could properly be considered even though the original petition was not
subject to demurrer. The court then concluded that the demurrer to the
amended petition had been properly sustained. The reasoning of the
court was as follows: ( I ) as a president has no authority by virtue of his
office to bind the corporation and as a general manager has no authority
to sell any part of the physical property of the corporation without ex-
press authority, the allegations that the agent acted with the authority

34. "The president of a corporation, merely by virtue of being such, has no power
to bind the company by a contract." Hale-Georgia Minerals Corp. v. Hale, 83 Ga.
App. 561, 63 S.E.2d 920 (1951). See Ocilla Southern R. Co. v. Morton, 13 Ga.
App. 504, 79 S.E. 480 (1913). "Nor does the president have, by virtue of his
office alone, the implied power to borrow money, nor to purchase real or personal
property, nor to sell, convey or contract to sell real or personal property, nor to
make gifts or donations, nor consent to the appointment of a receiver or other
proceedings involving the winding up of the corporation, nor release, discharge and
surrender claims and obligations .... " NADLER, GEORGIA CORPORATION LAW § 374
(1950).

35. Ibid.
36. BALLANTINE, CORPORATIONS 139 (Rev. ed. 1946).
37. Conney v. Atlantic Greyhound Corp., 81 Ga. App. 324.58 S.E.2d 559 (1950).
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usually possessed by a president and general manager do not show au-
thority to bind the defendant on the contract in question; (2) the fact
that A was a principal shareholder did not give him authority to sell the
property; (3) there were no allegations showing a general course of
dealing sufficient to confer implied or apparent authority; (4) the allega-
tion that. A was the alter ego of the corporation was not supported by
the special facts pleaded; and, finally, (5) the petition alleged only that
A's implied authority extended to the making of "any and all ordinary
contracts" for the corporation and it did not allege that the contract in
question was an ordinary contract or that the corporation ordinarily
bought and sold real estate. In Dragon Corp. v. Syphers,3" the Court of
Appeals, Division No. 2, applied again many of the principles used in
the Rothberg case. In the Syphers case, plaintiff alleged that two share-
holders of defendant corporation came to him on two different occasions
to try to induce him to bring about a sale to defendant of a boat owned
by a corporation in which plaintiff was a large shareholder, and that on
the second of these occasions the defendant through one of the share-
holders, B, who was also its president, in order to secure plaintiff's as-
sistance in bringing about the sale, promised to employ him at a stipulated
salary as long as defendant remained in business. The defendant de-
murred, and the trial court overruled the demurrer. On appeal, the Court
of Appeals again laid down the rules that (i) a simple allegation that
a corporation by its agent committed an act is sufficient, but (2) when-
ever the petition attempts to set out facts upon which to base the con-
clusion that the corporation acted through its authorized agent the facts
must be sufficient to substantiate the conclusion. The court then held that
the demurrer should have been sustained, reiterating the rule that the
president of a corporation, merely by virtue of being such, has no power
to bind the company by contract. The court went on to express the view
that a contract entered into by the president of a corporation on its
behalf is not binding on it unless (i) the charter or by-laws give the
president authority to enter into it, (2) the authority may be inferred
from a course of dealing, or (3) the corporation ratifies his acts.

With the Rothberg case and the Syphers case should be compared
Duchess Chenilles v. Masters,39 decided by Division No. i of the Court
of Appeals. In the latter case, allegations for damages for slander stated
that A "by direction of and in the exercise of his authority as general
manager and principal stockholder" in defendant corporation, and "while
acting in the scope of his authority vested in him by said corporation and
by its direction," accused plaintiff and his brother of stealing goods, and
that the accusations were made in the presence of parties known to
plaintiff. The defendant demurred. The trial court overruled the de-
murrer; and, on appeal, that action was affirmed, thecourt holding that
the alleged slanderous remarks were uttered by A "under the authority
and by the direction of the defendant corporation.""

38. 85 Ga. App. 781, 70 S.E.2d 105 (1952).
39. 84 Ga. App. 822, 67 S.E.2d 600 (1951).
40. As authority for its holding the court cited Hazelrigs v. J. M. High Co., 49 Ga.

App. 866, 176 S.E. 814 (1934).
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Two cases decided during the survey period reaffirmed the proposition
that an officer or agent of a corporation cannot shield himself from re-
sponsibility for his criminal acts on the ground that he committed them in
his capacity as agent of the corporation. In Thompson v. State41 the de-
fendant was accused of drawing and uttering worthless checks. On the
trial it appeared that the checks were signed in the name of a corporation,
by defendant, who was its vice-president, secretary and treasurer. The de-
fendant was convicted, and his motion for a new trial overruled. On ap-
peal, the Court of Appeals, Division No. 2, affirmed, holding that: (i)
criminal conduct cannot be justified on the ground that it was committed
while acting as agent for a corporation, and (2) the elements of the offense
here may be as fully present where an officer or agent acts for a corpora-
tion as where he acts for himself. Similarly, in Bailey v. State," a corporate
officer charged with larceny after trust was not permitted to shield himself
from criminal responsibility on the ground that he acted in his official
capacity, particularly in view of the fact that he dominated the corpora-
tion.

Established principles of corporation law were also applied in the other
corporation cases decided during the survey period. In Threads v. Wil-
liams43 the court reaffirmed the proposition that a corporation cannot enter
into a partnership unless its charter authorizes it to do so. In Wall v.
First State Bank of Blakelv" the court applied the long-established rule
that a corporation may sue in its true corporate name on a contract entered
into by it in a trade or colloquial name. In Southern Fire & Marine Ins.
Co. v. Liberal Finance Co.45 the court applied the rule that a bond in
garnishment proceedings is not void because the surety on the bond is a
large stockholder or the manager of the corporate principal. A. K. Adams
& Co. v. Douglas-Coffee County Hospital Authority6 interpreted and
applied the provisions of the Code governing venue suits against corpora-
tions. The venue rules applied in that case were: (i) a Georgia corpora-
tion, other than an insurance company, generally must be sued in the coun-
ty of its principal office and place of business; but, if a Georgia corporation
has an agent or place of business in a county where the contract is to be per-
formed or the cause of action arose, suit may be brought in that county;
and (2) a foreign corporation with agents in the state upon whom service
can be perfected cannot be subjected to suit in a county in which it does
not have an agent. Perry v. Poss4r applied the established rule that in
litigation against an alleged corporation, the defendant can deny corporate.
existence only by a plea of nul tiel corporation. In that case, the answer
denied the allegation that the defendant was a corporation. Plaintiff in-

41. 85 Ga. App. 298, 69 S.E.2d 206 (1952).
42. 84 Ga. App. 839, 67 S.E.2d 830 (1951).
43. 84 Ga. App. 804. 67 S.E.2d 591 (1951).
44. 86 Ga. App. 118, 70 S.E.2d 917 (1952).
45. 85 Ga. App. 53, 68 S.E.2d 185 (1951).
46. 209 Ga. 62, 70 S.E.2d 730 (1952).
47. 86 Ga. App. 169, 71 S.E.2d 283 (1952).
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troduced in evidence the petition and order granting a charter to the
company and adduced testimony that a search of the records in the office
of the Secretary of State had been made and failed to disclose that the
charter had been surrendered. Defendant offered in evidence an original
petition to surrender the corporate charter and a court order to that
effect, but the trial court refused to admit that evidence. The Court of
Appeals, Division No. i, held that the trial court had not erred in re-
jecting the evidence. The defendant, having appeared and pleaded uncon-
ditionally and not having filed a plea of nul tiel corporation, could not be
heard to deny its corporate existence.


