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Six of the eleven decisions falling within this category deal primarily
with questions raised by the defense of failure of consideration. No one of
the reported cases is of particular interest. There were no statutory
changes in the Georgia negotiable instruments law during the survey
period.

In Ray v. Marett' the Court of Appeals again stated the fundamental
proposition that the defense of want or failure of consideration is an af-
firmative defense and that the defendant assumes the burden of establish-
ing this defense.

It was pointed out in Littlegreen v. Gardner2 that an antecedent or
pre-existing debt constitutes consideration and, specifically, that services
previously rendered are sufficient consideration to support a promissory
note. In that case a negotiable note had been given in liquidation of a
disputed claim. This constituted consideration and the parties were bound
by the terms of the compromise agreement even though one of the conten-
tions of the parties thereafter appeared to be without any foundation in
law. The court also pointed out that it was no defense to an action on a
note to allege that it was executed because of threats made by another,
where these were clearly empty threats.

In the case of Vinson v. JJilfliants Printing Co.,' a suit upon a note by
the payee thereof, the defendant maker alleged that the note was given to
induce the plaintiff to perform a contract which the plaintiff was already
obligated to perform. The trial court sustained a general demurrer to this
plea and answer. The Court of Appeals, in reversing the trial court and
holding that the plea was good as against a general demurrer, decided
that where a note is given in such circumstances it is without consideration.
This was not a case where a disputed claim had been adjusted and settled
between the parties.

In Irnold v. Johnston4 the plaintiff had once loaned the defendant some
money to go into a business. This business failed and the defendant was
unable to repay the loan. After the statute of limitations had run on the
original obligation, the plaintiff went to the defendant and asked him to
execute a note to her for the amount of the obligation so that she could
have a record thereof. This was done with the understanding that there
would be a recital on the reverse side of the note containing a covenant
not to sue upon the note. The plaintiff admitted at the trial that she knew
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the covenant was on the back of the note and that its meaning was ex-
plained to her, but she said that she did not tell the defendant that she
would not sue upon it. The court held that under the circumstances her
action in accepting the note estopped her to deny that she had agreed not
to sue. The defendant's agreement to execute the note for a barred debt
was sufficient consideration for the convenant not to sue.

The case of Lee v. Garland' concerned, among others, a question of
consideration. An attorney agreed, for a certain fee, to represent a person
accused of murder, part of which fee was paid in cash and the balance by
promissory note. A security deed covering certain real estate was executed
contemporaneously therewith and when the note was not paid the attorney
commenced to advertise the property under a power of sale contained in
the deed. His client filed suit asking that this proposed sale be enjoined and
that the promissory note and security deed be declared null and void.
Among other things, the plaintiff alleged that his promise to pay was
contingent upon the happening of either of two events: (i) a trial in
which some jury verdict was rendered, or (2) the plaintiff's release with-
out a trial. It was alleged that the attorney had filed in behalf of his
client a plea of guilty to the lesser offense of involuntary manslaughter
and that no obligation rested on the plaintiff, therefore, to pay the fee
which was represented in part by the promissory note.

The Supreme Court affirmed the action of the trial court in sustaining
a general demurrer to the petition, holding that its tenor was to change
by parol an absolute unconditional promissory note into a conditional
obligation and that this could not be done in the absence of fraud, accident
or mistake (none of which was alleged). The court said that it was true
that the maker of a note has the right to show by parol a want or failure
of consideration, but that he could not show that the obligation to pay
was contingent or conditional upon the payee's compliance with a prior
or contemporaneous agreement not expressed in the note, the writing itself
appearing to be a complete agreement. Two justices dissented to this
holding, taking the position that the petition was not seeking to alter by
parol the terms of the instrument but was attemping to explain the con-
sideration, to show that it was not based on the amount shown on the face
and to prove that the consideration wholly failed.

It was held in Bank of LaFayette '. Giles' that where two or more
persons sign a promissory note providing that "I promise to pay," the
obligation is joint and several. On the other hand, where two or more
persons sign a note as apparent joint makers and the note recites that
"We promise to pay," the note is prima facie joint; and not a joint and
several undertaking. A suit on a joint note cannot be maintained against
one maker alone without accounting for a failure to join the other maker
or makers as parties defendant to the suit.

As was pointed out in Flanagan v. Majors,7 the mere fact that an
indorser obtains no benefit from his indorsement does not make him a
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surety as a matter of legal consequence for the reason that under the N.I.
L. the legal consequence of a mere indorsement for another's benefit is
that of accommodation indorsement in the absence of a specific and definite
agreement that the indorsement was in the capacity of surety. The con-
trary was true in Georgia prior to the passage of the N.I.L.

In Wilson v. States it was held that the liability of an indorser of a note
as surety, being contingent only upon a default by the maker, becomes
fixed at the time the surety indorses the note.'

It was decided in McCollough v. Patterson" that an alleged promise
of the plaintiff to pay the amount of a note to the original payee, which
promise was allegedly made as part of the consideration for the exchange
of realty between the plaintiff and the defendant, would be a valid de-
fense to an action on the note even though the indebtedness the plaintiff
allegedly assumed was an encumbrance upon realty conveyed by the de-
fendant to the plaintiff.

Carnation v. Pridgen" was an action by the transferee of an instru-
ment against the maker. It developed that the transfer was merely a
"colorable transaction." This having been shown, the transferee assumed
the obligation to prove that he came into possession of the instrument
fairly and under such circumstances as entitled him to recover, and mere
evidence that he took for value and before maturity was not sufficient. The
transferor had admitted on the trial that he transferred the note to the
plaintiff as an "innocent party" knowing that the latter would have
greater rights that could be enforced.

8. 84 Ga. App. 703, 67 S.E.2d 164 (1951).
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also involved a suit against a surety for the balance due upon a promissory note.
The questions therein considered properly fall within the security transactions
category, however, and are treated elsewhere in this issue.
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12. Although the plaintiff was not entitled in this case to any greater rights than

his transferor, there was no evidence to support the defense of failure of con-
sideration, and a verdict for the defendant, not being authorized, was reversed.
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