
CASE NOTES

LIMITATION OF ACTIONS-MANUFACTURER'S LIABILITY FOR
DEFECTIVE CHATTEL-WHEN RIGHT OF ACTION ACCRUES

Plaintiff sued to recover damages for personal injuries sustained when
a rifle back-fired. The rifle in question was manufactured by the defendant
and placed on the market in May 1946. It was purchased by a cousin of
plaintiff on July 8, 1949, who loaned it to the plaintiff on July 3, 1950.
While shooting at a mark with it on the same day, plaintiff lost his left eye
when the rifle back-fired. The injury was alleged to have been caused by
the negligence of the defendant in manufacturing the rifle. The question
was whether or not the cause of action was barred by the Connecticut
one-year statute of limitations for personal injuries. The United States
District Court for the District of Connecticut entered summary judgment
for the defendant. On Appeal, Held: Affirmed. The Connecticut one-year
statute of limitations on actions for personal injuries caused by negligence
barred the action. Justice Frank dissented on the ground that plaintiff's
interest was not invaded until July 3, 1950, the date of the injury, and
therefore the action, commenced on April 19, 1951, was not barred by the
statute. Dincher v. Marlin Firearms Co., 198 F.2d 821 (2nd Cir. 1952).

Generally, a statute of limitations commences to run at the time the
cause of action accrues, and the cause of action accrues, in the case of a
tort, when the wrongful act is committed, Squire v. Guardian Trust Co.,
79 Ohio App. 371, 72 N.E.2d 137 (1947) ; or when the right to maintain a
suit arises, and not before. Creedon v. Babcock, 163 F.2d 480 (4th Cir. 1947).
The way to determine when a cause of action accrues, within the statute
of limitations, is to ascertain the time when the plaintiff could first have
maintained an action to a successful result. Hollingsworth v. Redwine, 73
Ga. App. 397, 86 S.E.2d 869 (1946). If the act itself is not unlawful, and
plaintiff sues to recover damages subsequently accruing from, and con-
sequent on the act, the cause of action accrues, and the statute of limita-
tions begins to run, when, and only when, the damages are sustained; and
this is true although at the time the act is done it is apparent that the
injury will inevitably result. Frazier v. Atlanta Tile and Trust Co., 66 Ga.
App. 630, 19 S.E.2d 83 (1942). In every case involving negligence there
are three elements essential to a right of action: (1) The existence
of a duty or obligation on the part of defendant to protect plaintiff
from injury. (2) Failure of defendant to perform or discharge that duty.
(3) Injury to plaintiff resulting from such failure of defendant. When
these elements are brought together, they unitedly constitute a cause of
action and the absence of any one of these elements renders the complaint
bad. Shuttleworth v. Crown Company, 165 F.2d 974 (7th cir. 1948). Even
though an act or omission may be negligent in the colloquial sense because
it involves a lack of due care, no cause of action arises therefrom unless
the person complaining has been injured in consequence thereof. Goff v.
Emde, 32 Ohio App. 216, 167 N.E. 699 (1928). If the negligent act or omis-
sion has resulted in no injury or loss to anyone, it is merely a wrong with-
out damages and will not sustain an action. Salmon v. Tuthill, 10 N.J. Misc,
96, 157 A. 848 (1932). Actions for damages arising out of personal injurie
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accrue when the damage is sustained by the plaintiff, not when causes are
set in motion ultimately producing injury as a consequence, as respects the
statute of limitations. Rudman v. City of Scranton, 114 Pa. Super. 148, 173
A. 892 (1934). The phrase "act or omission," as used in personal injury
statutes, is a conventional synonymn for "injury or neglect." PROSSER, TORTS
190 (1941). When a boy is injured as a result of being struck by a pellet
from an air rifle, the statute of limitations for the beginning of his
action against the dealer who sold the air rifle is computed from the time of
the injury rather than from the time of the alleged negligent act of the
dealer in selling the air rifle. Di Gironimo v. American Seed Company, 96
F. Supp. 795 (E.D. Penn. 1951).

In the light of prior decisions, the well reasoned dissenting opinion by
Justice Frank presents the majority view. Statutes of limitations commence
to run when the right of action is complete, that is, when it has accrued
so that it may be enforced, and plaintiff can bring his action. The majority
opinion holds that plaintiff's cause of action was barred on June 6, 1947. It
was not until July 3, 1950, that plaintiff came into possession of the rifle.
Certainly it cannot be said that the defendant owed a duty to plaintiff or
plaintiff's interest was invaded prior to that date. To hold that plaintiff's
cause of action is barred by the statute of limitaions would be to hold that
an action is barred before it accrues. Plaintiff was not in the zone of danger
created by defendant's negligence until July 3, 1950, when he received the
rifle. A tort cannot arise until there is an invasion of interest resulting
in injury.

J. FLOYD THOMAS

TORTS-NEGLIGENCE-CONTRACTING AGAINST
LIABILITY FOR

A motor coach was destroyed by fire resulting from the negligence of
the manufacturer-seller of the vehicle. The buyer seeks to recover dam-
ages. The vehicle was sold with a standard "ninety day" or four thousand
mile warranty with the stipulation that this warranty was expressly in lieu
of. all other obligations or liabilities on the part of the manufacturer. It
was agreed that the motor coach had been driven more than four thousand
miles and had been in the possession of the plaintiff for more than ninety
days at the time of the alleged destruction. The issue for determination of
the District Court was whether the warranty attached to and made a part
of the purchase contract was in lieu of recovery by the plaintiff under the
cause of action alleged in the complaint. Held: The exemption clause in-
cludes negligence, and the manufacturer can by contract relieve itself of
liability for negligence to this buyer. Shafer v. Reo Motors, Inc., 108 F.
Supp. 659 (D. Penn. 1952).

Where a party gives a written warranty, it is presumed that the writing
contains all that is intended to be warranted, and no other warranty in-
consistent with the express warranty will be implied. Ford Motor Co. v.
Switzer, 140 Va. 383, 125 S.E. 209 (1924). However, a warranty implied
by law and not inconsistent with the express warranty will not be ex-
cluded. Greenland Development Corporation v. Allied Heating Products Co.,

[Vol. 4



CASE NOTES

Inc., 184 Va. 588, 35 S.E.2d 801 (1945). It is against public policy to allow
a person to contract against his own negligence. Nashua Gummed and
Coated Paper Co. v. Noyes Buick Co., 93 N.H. 348, 41 A.2d 920 (1945). A
contract is not void as against public policy unless it is injurious to the
interests of the public or contravenes some established interest of society.
Nichols v. Hitchcock Motor Co., 22 Cal. App. 2d 151, 70 P.2d 654 (1937).
Public policy is variable and it is the province of the court to expound
the law only, and not to speculate upon what is the best for the ad-
vantage of the community; therefore, prejudice to the public interest
must clearly appear. Atlantic Coast Line R. Co. v. Beazley, 54 Fla. 311,
45 So. 761 (1907). Other courts have held that the contract must be con-
strued against the party that prepared it. Otis Elevator Co. v. Maryland
Casualty Co., 95 Colo. 99, 33 P.2d 974 (1934). An agreement between an
express company and an employee, relieving the company from liability for
injuries resulting through negligence of the company, is void as against
public policy because agreements such as this injuriously affect the
public interest. Johnston v. Fargo, 184 N.Y. 379, 77 N.E. 388, 7 L.R.A.
(N.s.) 537, 6 Ann. Cas. 1 (1906). Such a relationship puts the parties on
an unequal footing. Kearns v. City of Buffalo, 111 N.Y.S.2d 778 (1952).
Similar contracts between innkeepers and their customers are contrary to
public policy when the bailment of property is concerned, Oklahoma City
Hotel Co. v. Levine, 189 Okla. 331, 116 P.2d 997 (1941), but the managing
agent of an apartment house may have his liability contracted away by
his employer as it is not against public policy. Griffith v. Henry Broderick,
Inc., 27 Wash. 2d 901, 182 P.2d 18 (1947). A bailee cannot contract and
limit his liability, because it is contrary to public policy. Swift Auto and
Supply Co. v. McQueen, 111 Okla. 107, 226 P. 372, 34 A.L.R. 162 (1924).
But we find the seemingly more prevalent view to be that such a contract
is valid because a bailee is not an insurer. Blinder v. United States Fire
Insurance Co. of New York, 103 F. Supp. 902 (N.D. Ill. 1952). Common
carriers and those engaged in operation of public utilities cannot by con-
tract relieve themselves of liability for negligence in performance of their
duty to the public or measure of care they owe their patrons. Broderson v.
Rainer Nat. Park Co., 187 Wash. 379, 60 P.2d 234 (1936). But when acting
as a private carrier, this doctrine becomes inapplicable and the ordinary
law of contracts controls. Crane v. Railway Express Agency, 369 Ill. App.
110, 12 N.E.2d 672 (1938). Recognizing that private contractors can nor-
mally contract away their liability, such actions are not favored and are
strictly construed. Fairfax Gas and Supply Co. v. Hadary, 151 F.2d 939
(4th Cir. 1945). As to the sale of goods by a manufacturer, where the
obligee is under no disadvantage by reason of confidential relationship
disability, or experience, the one is under no compulsion to buy from the
other and if he does, must accept the terms or go elsewhere. Charles Lech-
Man Co., Inc. v. Hercules Powder Co., Inc., 79 F. Supp. 206 (D. Penn.
1948). As to the sale and installation of a boat motor, the parties were
free to contract in any manner they chose; the motor car company was in
no sense a public utility or charged with a public duty; the ship owner was
at liberty to select any vendor of engines to replace the old engine and to
employ the seller or anyone else to install it. Hall-Scott Motor Car Co. v.
Universal Ins. Co., 122 F.2d 531 (9th Cir. 1941).
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Considering the foundations laid down as to what constitutes a breach
of public policy, it seems that the rule against such contracts is frequently
limited to the principle that parties cannot stipulate for protection against
liability for negligence in the performance of a legal duty or a duty of
public service, or where a public duty is owed. The same applies where
the duty owed is a private one where public interest requires the per-
formance thereof, or where the party to whom the private duty is owed
is compelled to submit to such stipulation because of necessity. The court
in the principal case is correct in holding that there is no rule of public
policy which invalidates provisions limiting liability for negligence, or other-
wise, as between buyer and seller since the buyer is under no compulsion
to buy from the seller and it might well be said to be a case where the
public has no interest in who must suffer the cost of negligence.

BARTOW JOHNSON

TORTS-PROXIMATE CAUSE-FAILURE OF EMPLOYER TO
HIRE COMPETENT EMPLOYEES

Employees hired by defendant forced their way into plantiff's home for
the purpose of committing some grave offense. Plaintiff brought this action
to recover damages for physical and mental injuries resulting from the
discovery of the employees' unlawful presence in her home. Defendant de-
murred, stating that even though the defendant should have known of the
criminal character of the men at the time of hiring, no cause of action was
set forth on the grounds of negligence of the employer in the hiring of in-
competent men. Held: Affirmed. Defendant's negligence in the hire of in-
competent employees was not the proximate cause of the injury to the
plaintiff. Parry v. Davison-Paxon, 73 S.E.2d 59 (Ga. 1952).

The selection of incompetent servants is such an act of negligence as
will authorize a cause of action in favor of any person who is injured as
the direct and proximate result thereof. GA. CODE § 66-301 (1933). The
proximate cause of an injury is that which, in a natural and continuous
sequence, unbroken by any independent cause, produces the injury and
without which it would not have occurred. Chesapeake & 0. Ry. Co. v.
Swartz, 115 Va. 723, 80 S.E. 568 (1914). Defendant's negligence, to render
him liable, must be the proximate cause, but it need not be the sole proxi-
mate cause of plaintiff's injury. Little v. Martin Furniture Co., 200 N.C.
731, 158 S.E. 490 (1931). To give a right of action for an injury on the
ground of defendant's negligence, the injury must have been the natural
and probable result of such negligence and as such ought to have been fore-
seen. A. H. Jucobz Co. v. Williams, 110 Va. 55, 65 S.E. 491 (1919). Where
defendant's negligence is remote and does not concur in producing plaintiff's
injury, there can be no recovery. Cramptos v. Ivie, 126 N.C. 894, 36 S.E.
351 (1900). For a new, independent, efficient intervening cause to be the
proximate cause of the injury, it must begin to operate after the negligent
act and continue to operate to the instant of the injury, Spirer v. Goldberg,
26 Ga. App. 530, 106 S.E. 585 (1921), but a new, independent, efficient
intervening cause of the accident if it is foreseeable by original wrongdoer
does not supersede the original negligence. Hinnant v. Atlantic Coast Line
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R. Co., 202 N.C. 489, 163 S.E. 555 (1932). The defendant will not be re-
lieved of liability by an intervening force which could have reasonably been
foreseen, nor by one which is the normal incident of the risk created. Long
v. Crystal Refrigerator Co., 134 Neb. 44, 277 N.W. 830 (1938). If the de-
fendant can foresee no danger of direct injury, nor any risk from an inter-
vening force, he is not negligent. Power v. Village of Hibbing, 182 Minn.
66, 233 N.W. 597 (1930). Plaintiff may not recover when there is an inter-
vention of an unforeseeable criminal act between the negligence of the
defendant and the damage sustained. Bowers v. Southern Ry. Co., 10 Ga.
App. 367, 735 S.E. 677 (1912).

In the principal case the court found that even though there was sufficient
negligence on the part of the defendant, the negligence was not the
proximate cause of the injury. To deal with this case in terms of proximate
cause may be avoiding the real issue. Here two employees were hired as
deliverymen. Even though they had past criminal records they were given
the jobs of delivering furniture into people's homes. As this was one of
the most important factors in the case, the question of the extent of the
employee's responsibility arises. Certainly it was foreseeable to the em-
ployer that these men could easily use their position as employees to further
their criminal ambition. The court readily admits the negligence of the
defendant in hiring these men, but it says their injury was not foreseeable,
that the employee's obligation does not extend this far. The court seemed
to prefer rather to treat the criminal acts of the employees as an inde-
pendent force destroying the causal connection between the negligent acts
of the defendant and the resulting injury. To allow recovery from the
employer in all cases where the employee acts in a criminal manner would,
of course, be unreasonable. However, in the principal case since the em-
ployer knew about the criminal record of the employees it does not seem
unduly harsh to hold him for the criminal act of the employees which
should have been foreseeable.

WALLACE E. HARRELL

SOCIAL SECURITY-ADMINISTRATOR'S DECISIONS-
JUDICIAL REVIEW

The defendant Federal Security Administrator denied plaintiff's appli-
cation for a lump sum death payment upon the ground that plaintiff's de-
ceased husband had not earned wages for a sufficient period of time to
make him an insured individual as provided in the Social Security Act. The
Administrator held that payments by the employer to the deceased during
a period of illness were not wages; that they were generosity payments,
not pursuant to any benefit plan of any kind. On review, Held: Reversed.
To permit the Administrator to rest his decision upon motives of the em-
ployer or effectiveness or adequacy of the employee's services would be to
entrust to the Administrator a power far greater than that conferred upon
him by statute. MacPherson v. Ewing, 107 F. Supp. 666 (N.D. Cal. 1952).

The Social Security Act gives the Administrator full power and authority
to make rules and regulations and provide for the nature and extent of the
proofs and evidence and the method of taking and furnishing the same in
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order to establish the rights and benefits thereunder. 53 STAT. 1368 (1939),
as amended, 64 STAT. 523 (1950), 42 U.S.C. § 405 (Supp. 1952). Although
administrative determinations must have a basis in law and must be within
the granted authority, Social Security Board v. Nierotko, 327 U.S. 358,
66 S.Ct. 637, 90 L. Ed. 718 (1946), the Administrator has the authority to
apply all applicable law in his determinations. Bloch v. Ewing, 105 F. Supp.
25 (S.D. Cal. 1952). An administrative agency is not confined to the same
rules of evidence in arriving at its findings of fact and conclusions as are
the courts. La Lone v. United States, 152 F.2d 43 (9th Cir. 1945). In the
determination of a question of fact, the Administrator may consider any
and all factors. Opp Cotton Mills v. Administrator, 312 U.S. 126, 61 S.Ct.
524, 85 L. Ed. 624 (1941). The judgment of the administrative body must
prevail if the judgment is based upon conclusions reasonably reached upon
due consideration of all relevant issues presented. Holland v. Altmeyer, 60
F. Supp. 954 (D. Minn. 1945). The court is bound by the Administrator's
findings if there is substantial evidence to support them, Ray v. Social
Security Board, 73 F. Supp. 58 (S.D. Ala. 1947). The court is not authorized
to substitute new and contrary inferences from facts found by the Admin-
istrator. Walker v. Altmeyer, 137 F.2d 531 (9th Cir. 1943). Where a de-
termination has been left to an administrative body, this delegation will be
respected and the administrative conclusion left untouched. Gray v. Powell,
314 U.S. 402, 62 S.Ct. 326, 86 L. Ed. 301 (1941).

The point raised in the instant case has not been considered by the courts
prior to this case. It is believed that the holding in this case opens the door
to the possible commission of fraud by unscrupulous employers and em-
ployees where proof of the fraud would be by inference only. Undoubtedly,
questions of statutory interpretation, especially when arising in the first
instance in judicial proceedings, are for the courts to resolve, giving ap-
propriate weight to the judgment of those whose special duty is to admin-
ister the questioned statute. Instead of applying this rule, the court has
said, in effect, that the Administrator does not have the authority to reach
a conclusion by applying the applicable law, upon evidence and inferences
drawn from the investigation of the circumstances. Whether the decision as
to what constitutes wages under the statute is right or wrong, the fact
remains that the findings of the Administrator, since his investigation in
the field provides more intimate knowledge of the circumstances, should
not be disregarded nor restricted by the court. The decision might better
have been grounded on the well established proposition that courts should
resolve doubts in construing remedial legislation providing for unemploy-
ment insurance and old age protection in favor of coverage rather than ex-
emption. Had the court used this rule as a guide, the result could have been
the same without imposing such restrictions on the Administrator's de-
terminations.

R. M. STONE
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CONSTITUTIONAL LAW-IMPRISONMENT FOR DEBT-
STATUTES REGULATING THE PAYMENT OF WAGES

Defendant was convicted of wilfully refusing on demand to pay wages
due a wage earner upon regular days of payment. The statutes defendant
violated, GA. CODE §§ 66-102, 66-9901 (1933), commanded certain employers
to pay wages of employees twice per month, making wilful failure or re-
fusal to comply punishable by fine, and declaring insolvency to be the only
defense. Defendant brought error. Held: Reversed. These statutes violate
the contstitutional guarantee against imprisonment for debt. Messenger v.
State, 209 Ga. 340, 72 S.E.2d 460 (1952).

There shall be no imprisonment for debt. GA. CONST., Art. I, § 1, Ii 21.
The constitutional prohibition applies only to debts arising ex contractu
and not to obligations arising ex delicto. Kennedy v. People, 122 Ill. 649,
13 N.E. 213 (1887). Thus the obligation to pay alimony is not a debt within
the meaning of the prohibition. Heflinger v. He!linger, 172 Ga. 889, 159
S.E. 242 (1931). Nor does the imposition of a tax, United States v. Smith,
62 F. Supp. 594 (W.D. Mich. 1945), or a fine, Ex parte Smith, 97 Utah 280,
92 P.2d 1098 (1939), create a debt within the meaning of the prohibition,
and a judgment debtor may be punished for contempt for failure to pay
installments directed to be paid on the judgment in a supplementary pro-
ceeding, Reeves v. Crownshield, 162 Misc. 118, 292 N.Y. Supp. 756 (1937).
Where the intent to defraud is an element of the offense a statute punish-
ing the offense is not violative of the constitutional prohibition against
imprisonment for debt, it being designed to punish for perpetrating the
fraud specified and not for non-payment of debt. Smith v. State, 141 Ga.
482, 81 S.E. 220 (1914) ; Taylor v. State, 191 Ga. 682, 13 S.E.2d 647 (1941),
reversed in Taylor v. Georgia, 315 U.S. 25, 62 S.Ct. 415, 86 L. Ed. 615
(1942) (but only as violative of the Thirteenth Amendment to the Fed-
eral Constitution), and vacated in Taylor v. State, 193 Ga. 531, 19 S.E.2d
267 (1942). Prohibitions against imprisonment for debt were included in
state constitutions to protect the poor but honest debtor who is willing
but unable to pay his debts, and were not intended to shield a dishonest
man who takes an unconscionable advantage of another. Ex parte Trombley,
31 Cal.2d 801, 193 P.2d 734 (1948). Hence, the legislature is not denied
the power to impose penalities or fines as a means of inducing an unwilling
and litigious employer to make payment of wages promptly and at short
intervals when the public welfare demands and requires it. Arizona Power
Co. v. State, 19 Ariz. 114, 166 P. 275 (1917). Employer-employee relations
are a proper subject for legislative regulation. Laws which reasonably
tend to accomplish harmony between employer and employee without im-
posing unreasonable burdens upon either are valid. Ex parte Oswald, 76
Cal. App. 347, 244 P. 940 (1926). But the constitutional provisions pro-
hibiting imprisonment for debt cannot be circumvented by legislative decla-
ration that the non-payment of an obligation is a crime. Ex parte Trombley,
supra. The word "wilful" as used in a penal statute generally means with
a bad or evil purpose, without ground for believing the act to be lawful.
Roby v. Newton, 121 Ga. 679, 49 S.E. 694, 68 L.R.A. 601 (1904). Insolvency,
in legal contemplation, is the state of a person who from any cause is
unable to pay his debts in the ordinary or usual course of trade. Clark v.
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Ingram, 107 Ga. 565, 33 S.E. 802 (1899). Wages are not ordinary debts
and the conduct of an employer who knows that wages are due and, having
the ability to pay them, refuses to pay them amounts to a case of fraud.
Ex parte Trombley, supra; Melvin v. Melvin, 72 N.C. 354 (1875). The
courts will not presume an unconstitutional purpose on the part of the
legislature where the act is readily capable of a construction harmonizing
with the constitution. Banks v. State, 124 Ga. 15, 52 S.E. 74, 2 L.R.A. (N.s.)
1007 (1905).

A wage earner is at the mercy of his employer in that he does not re-
ceive advance payment for his services but must first perform the services
and depend upon the integrity of his employer to see that his wages are
forthcoming when due; and because of the economic position of the average
worker it is essential to the public welfare that he receive his wages when
due. Many statutes have been enacted for the protection of the wage
earner and these statutes, GA. CODE ANN. §§ 66-102, 66-9901 (Supp.
1951), which have been declared unconstitutional are but two examples. The
Supreme Court of Georgia has repeatedly held that a person can be pun-
ished for perpetrating a fraud even though imprisonment for debt might
incidentally result. The Taylor case, supra, was a reiteration of this prin-
ciple and, although this case was reversed by the United States Supreme
Court, it must be noted that the debt due was in the form of labor or
personal services and the decision was reversed as violative of the Thir-
teenth Amendment to the Federal Constitution prohibiting involuntary
servitude. But that court made no ruling as to whether or not it was
violative of the prohibition against imprisonment for debt since there
was no such prohibition in the Federal Constitution. Hence, on the ques-
tion of imprisonment for debt the courts of Georgia are not bound by the
United States Supreme Court's reversal of the Taylor case. The statute in
question in the instant case provided insolvency as a complete defense to
an indictment thereunder. Therefore, it must be interpreted as imposing its
penalty only on employers who, being able to pay, wilfully fail to do so.
Could it be said that the framers of the Constitution intended that such
acts of dishonesty should go unpunished? Given an employer who has
received the services of his employee; who knows that his employee's
wages are due; there being no bona fide dispute as to the amount or his
liability to pay; who is able to meet this obligation; and who refuses or
wilfully fails to pay his obligation, there is presented at least a prima
facie case of fraud. It is submitted that these statutes are not violative of
the constitutional prohibition against imprisonment for debt, but that it
was the intent of the Georgia Legislature in enacting them to prevent or,
in alternative, to punish this fraud.

Guy E. MASTIN

WORKMEN'S COMPENSATION-PHYSICAL INCAPACITY
AS BASIS OF COMPENSATION

Claimant brought this action to recover compensation under the Work-
men's Compensation Law of Louisiana for injuries received in the course
of employment. Medical testimony was introduced on the extent of loss of
capacity, but no testimony was introduced on loss of earning power. The
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Civil District Court entered judgment for claimant, basing the amount of
recovery on the estimated diminution in claimant's earning power. On
appeal, Held: Affirmed. In the absence of testimony on the loss of earning
power, the amount of recovery should have been based on the extent of
physical incapacity as determined by medical testimony. Brannon v. Zurich
General Accident and Liability Company, Limited, 61 So.2d 257 (La. App.
1952).

The loss of earning power is ordinarily the basis of workmen's compensa-
tion. Amount of compensation paid an injured employee is computed on the
basis of the regular wage received by him at the date of the accident. Lum-
bermen's Mutual Casualty Co. v. Cook, 69 Ga. App. 135, 25 S.E.2d 67 (1943).
The Louisiana courts have held that if there is no evidence of the claimant's
loss of earning capacity, or of the amount that his earnings have been re-
duced, the extent of his physical incapacity should be used as the basis for
computing the amount of compensation. Morgan v. American Bitumuls
Company, 217 La. 968, 47 So.2d 739 (1950); Washington v. Holmes and
Barnes, Limited, (La. App.) 4 So.2d 51 (1941). If notwithstanding
the disability a claimant can perform a considerable part of his
former duties, he is to be considered partially, though permanently,
disabled and is entitled to compensation. Morgan v. American Bitu-
muls Company, supra. Ordinarily a disability cannot be classified as total
under the Workmen's Compensation Law where the earning power of the
employee is not wholly destroyed and capacity to perform remunerative em-
ployment remains. Clyde's Auto Salvage and Coal Operators Casualty Com-
pany v. Hughes, 204 Okla. 467, 231 P.2d 356 (1950). "Total permanent dis-
ability" means lack of ability to follow continuously some substantially
gainful occupation without danger to health or life or serious discomfort.
Dierks Lumber and Coal Company, Limited v. Lindley, 182 Okla. 185, 77
P.2d 44 (1938). An employee is not permanently and totally disabled if by
putting forth reasonable effort he is able to prepare himself to secure and
retain remunerative employment. Utah Fuel Company v. Industrial Com-
mission of Utah, 76 Utah 141, 237 P.2d 931 (1950). When an employee is in-
jured, total disability exists so long as the employee is unable to do any
work, or so long as he is unable to procure remunerative employment at an
occupation suitable to his impaired capacity. Lumbermen's Mutual Casualty
Company v. Cook, supra. This period may be followed by a period of partial
incapacity, which will exist so long as the employee is able to procure remun-
erative employment at an occupation suitable to his then existing capacity
but less remunerative than the work he was engaged in at the time of his
injury. Austin Brothers Bridge Company v. Whitmere, 31 Ga. App. 560,
121 S.E. 695 (1924). Such partial disability terminates when the employee
becomes able to earn the same wage he earned before the injury. Rhindress
v. Atlantic Steel Company, 71 Ga. App. 906, 32 S.E.2d 554 (1944). An em-
ployee who earns more than he did at the time of his injury, although at a
different occupation, is not entitled to workmen's compensation where the
statute governing permanent partial disability provides for an award of the
difference between the wage he is able to earn in his partially disabled con-
dition. Standard Surety and Casualty Company of New York v. Forrest
Sloan, 180 Tenn. 220, 173 S.W.2d 436, 149 A.L.R. 407 (1943). However, the
amount of wages subsequent to the injury is not conclusive proof of the
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employee's earning power, but is just evidence. Weinstock v. United Cigar
stores, 137 Pa. Super. 128, 8 A.2d 799 (1949).

In Louisiana, as in the other jurisdictions, loss of earning power is the
accepted basis of workmen's compensation. The instant case and the prior
Louisiana decisions which it follows depart from that principle because
there is no necessary correlation between loss of earning power and loss of
physical capacity.

Roy D. MOULTRIE

CONTRACTS-PAROL EVIDENCE-ADMISSIBILITY TO VARY
A WRITTEN CONTRACT

Plaintiff entered into a written contract with defendant to construct
houses in a specified subdivision. Terms of the contract included: payment
of twenty-five dollars per house, payments to be made in blocks of fifty as
each fifty houses were built and sold; promise to pay plaintiff a weekly
salary of $1,000 per week; an agreed minimum employment time of three
months; and a promise to pay to plaintiff, upon closing of the contract,
$2,500, which sum would apply to the last hundred houses built. No breach
of this contract is alleged. Plaintiff contends, however, that contemporan-
eously with this written contract, defendant orally promised to employ
plaintiff to build a minimum of five hundred houses. Plaintiff claims a breach
of this alleged agreement. Held: The written contract is unambiguous. To
admit evidence regarding the alleged oral agreement would be to allow parol
evidence to modify a valid written agreement in violation of the parol evi-
dence rule. Fisher v. J. A. Jones Const. Co., 73 S.E.2d 587 (Ga. 1952).

Parol evidence is inadmissable to vary the terms of a valid written con-
tract. GA. CODE §§ 20-704, 38-501 (1933). But it can be admitted to show
mistake, Gross v. Stone, 173 Md. 653, 197 Atl. 137 (1938), fraud, Johnson v.
Sherrer, 187 Ga. 582, 29 S.E.2d 581 (1944), or absence of the intent to con-
tract, Henkle v. Hixon, 154 Ga. 193, 113 S.E. 805 (1922). And parol evidence
may be admitted to resolve ambiguities, Davis v. Jones, 153 Ga. 639, 112 S.E.
891 (1922). Subsequent oral agreements may be admitted to modify previous
written one, Evans v. Henson, 73 Ga. App. 494, 37 S.E.2d 164 (1946); even
if the written contract has a clause expressly forbidding such modification.
The Argentino, Bayton Limit. Da, S. A. v. Red: (S.D. N.Y. 1939). A prior
valid oral contract is not revoked if it is not in conflict with the written one,
U. S. Navigation Co. v. Black Diamond Mines, 124 F.2d 508 (2nd Cir. 1942) ;
although a written contract supersedes all prior negotiations, Alexander Film
Co. v. Brittain, 63 Ga. App. 384, 11 S.E.2d 66. (1940). The existence of a
separate collateral contract may be established by parol evidence, Long v.
Cash, 54 Ga. App. 764, 189 S.E. 73 (1936), unless its terms contradict the
principal contract, Markoff v. Kreiner, 180 Md. 50, 23 A.2d 19 (1941). A
promise of free installation has been held to be collateral. Alabama Power Co.
v. Pierre, 236 Ala. 512, 183 So. 66 (1938). Arrangements as to when delivery
should be made have been held to be collateral to sale. Segari v. Uchello,
(La. App.), 44 So.2d 722 (1950). An agreement to rescind if the house is
not in good order was held to be collateral to the deed. Early v. Street, 192
Tenn. 463, 241 S.W. 531 (1952). An oral agreement not to compete was held
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to be collateral to a written contract of sale. Langenbak v. Mays, 205 Ga.
706, 54 S.E.2d 401 (1941). But plaintiff may not show that an oral agree-
ment to lease land is collateral to a lease of the equipment on it. Cooper v.
Vaughn, 81 Ga. App. 330, 58 S.E.2d 453 (1950). A warranty may not be
established outside the written document. Thompson v. Libbey, 34 Minn. 374,
26 N.W. 1 (1885).

That there is confusion over the parol evidence rule is not surprising-
its very title is a misnomer. Neither is it a rule of evidence, nor is its appli-
cation restricted to parol matter. Actually it is a rule of substantive law,
determining not only the admissibility of evidence, but also the validity of
prior and concurrent agreements-written or oral. Its purpose is to allow
later intentions to rule over prior ones, and, if two agreements are sub-
stantially collateral in time, to give precedence to the written one. This
seems desirable and sound. The greatest confusion seems to arise with the
question of collateral agreements. Obviously such contracts can exist, but
determining them seems to present a peculiar judicial problem. The rule
seems to fail as a guide, and the cases surrounding it are mere confusion.
It is hard to see how an agreement to rescind is collateral if a warranty is
not. It is to be suggested that the questioned agreement be required to meet
the requirements of a contract before it be given the name. The principal
case is a good example of the rule well applied, and if it is an indication of
the future trend of Georgia decisions, it is a good omen.

B. CARL BUIcE, JR.

BANKRUPTCY-BACK PAY CLAIM-PRIORITY AS DEBT
OWING UNITED STATES

An involuntary petition in bankruptcy was filed against an employer.
The federal court of appeals entered a decree enforcing a back pay order,
previously issued against the employer by the National Labor Relations
Board. The proof of claim for the back pay was disallowed in the bank-
ruptcy proceedings, but was allowed in the federal district court below
which also held the claim to be entitled to priority as a debt owing to the
United States. Held: Reversed and remanded. The claim for back pay is
not a debt owing to the United States. Nathanson v. National Labor Rela-
tions Board, 343 U.S. 970, 72 S.Ct. 64, 96 L. Ed. 1360 (1952).

Whenever any person indebted to the United States is insolvent the
debts due the United States shall be first satisfied. 1 STAT. 515 (1799),
31 U.S.C. § 191 (1946). The right of priority is based exclusively on the
Acts of Congress and not upon any common law prerogative. People's Na-
tional Bank v. Corse, 133 Tenn. 720, 182 S.W. 917 (1915). The identity of
the United States and who constitutes its agencies and instrumentalities is
the problem at hand. Price v. United States, 269 U.S. 492, 70 L. Ed. 373
(1926). The deposit in a bank of funds of an Indian reservation creates a
debt from the bank to the United States within statutory meaning. Brain-
well v. United States Fidelity Co., 269 U.S. 483, 70 L. Ed. 368, 46 S.Ct. 176
(1926). The statute is not applicable to federal court receivers who deposit
funds in a bank. Wilson v. Lyon County Bank, 4 F. Supp 608 (D.C. Nev.
1933). One test formulated to determine statutory scope is that of a "dis-
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tinct entity" which is differentiated from an instrumentality of the United
States. Sloan v. United States, 258 U.S. 549, 66 L. Ed. 765 (1921). Govern-
ment corporations, though wholly owned and controlled by the United States,
are "distinct entites" and under this test, debts owing to them are not
entitled to priority. Reconstruction Finance Corporation v. Brady (Tex. Civ.
App.) 150 S.W.2d 357 (1941). But the test does not apply if the debt creat-

ing the claim arises from the expenditure of government funds, by an agen-
cy affecting the public revenue. West Virginia Ry. Co. v. Jewett-Bigelow Co.,
26 F.2d 503 (6th Cir. 1928). The agency known as the National Labor Re-
lations Board is one created to establish administrative authority as to col-

lective bargaining. Congress of Industrial Organization v. Mills, 193 F.2d
529 (4th Cir. 1951). It is an agency appointed by the President of the United

States. 49 STAT. 451 (1935), 29 U.S.C.A. § 154 (1949). Priority cannot be
extended to include individual beneficiaries of the claim. In Re Wilson, 23
F. Supp. 236 (D.C. Tex. 1938).

Conflicting decisions in state and federal courts point up the need for
criteria by which the issue of "who is the United States" may be decided.
The remedy may exist in formulating clear legislation on the status of
government boards and agencies in relation to debt priority. It has been
suggested that priority be granted all agencies and instrumentalities of the
federal government except in suretyship cases. This would presume that
any possible losses would fall upon the national treasury.

LEAH FARB CHANIN

CONTRACTS-WRITTEN AND PRINTED-USE OF A RUBBER
STAMP AS A FORM OF WRITING

Plaintiff brought a libel in admiralty against defendant to recover for
alleged short delivery of merchandise consigned by a shipper to plaintiff.
Defendant operated the steamship aboard which the goods were consigned.
Before accepting the goods and executing the bill of lading which had been
prepared by the shipper, the defendant used a rubber stamp to superimpose
on the face of the bill of lading a statement that provisions of the bill of
lading were subject to the Carriage of Goods by Sea Act. This was done
in the presence of the shipper. The Carriage of Goods by Sea Act contains

a provision, 46 U.S.C.A. § 1303 (6) (1944), requiring suits for short deliv-
ery to be brought within one year after the date when the goods in question
were delivered, or should have been delivered. The printed provisions of the
bill of lading provided that suits should be instituted within two years. The
suit was brought within the two-year period but not within the one-year
period. The District Judge held the one-year statute applied and dismissed
the libel. Held: Affirmed. When a contract is partly printed and partly
written, the writing controls in case of conflict. This rule extends to the

use of a rubber stamp as a means of writing. Burdines, Inc. v. Pan-Atlantic
Steamship Corp., 199 F.2d 577 (5th Cir. 1952).

The general rule that the written portion of a contract will control when
a conflict arises in a partially written, partially printed contract has long

been recognized. Phoenix Insurance Co. v. Taylor, 5 Minn. 492 (1861). This

rule is prescribed by statute in some jurisdictions. See, e.g., GA. CODE] §
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20-704 (7) (1933). The reason for the rule is obvious: the written words
are the immediate language and terms selected by the parties themselves
for the expression of their meaning, while the printed form is extended for
general use, without reference to particular objects and aims. McReynolds
v. Mortgage & Acceptance Corp., 13 F.2d 313 (D.C. 1926). Of course, it is
only where the written and printed parts are irreconcilable that a discrim-
ination will be found favoring the part which is written. Barhydt v. Ellis,
45 N.Y. 107 (1871). The cardinal rule of construction is to ascertain the
intention of the parties and "the construction which will uphold a contract
in whole and in every part is to be preferred, and the whole contract should
be looked to in arriving at the construction of any part." Capital Wall
Paper Co. v. Callan Construction Co., 38 Ga. App. 428, 144 S.E. 135 (1928).
Where inconsistency does exist, however, handwriting prevails over type-
writing, Sprague Electric Co. v. Hennepin County, 83 Minn. 262, 86 N.W.
332 (1901), and typewriting over printing. Soucy v. Louis Obert Brewing
Co., 180 Ill. App. 69 (1913). The rule embraces the use of a rubber stamp
in lieu of writing. New York Life Insurance Co. v. Hiatt, 140 F.2d 752
(9th Cir. 1944). And it is immaterial whether the written portion be by
hand, typewritten or stamped. Deutschle v. Wilson, 39 F.2d 406 (8th Cir.
1940). A rubber stamp provision respecting insured's service in the Air
Force placed on life policy prior to its delivery would be considered as
printed under recitation on face of policy making provisions "printed" on
reverse side a part of the contract. Hatch v. Turner, 145 Tex. 17, 193 S.W.2d
668 (1946). In another Texas case, the words, "Payable at Marfa, Texas"
were held a part thereof as against the objection that the contract was
clearly expressed in its body. Allison v. Hamic (Tex. Civ. App.) 266 S.W.
483 (1920).

The reasoning behind the ranking of forms of writing in contracts seems
so well founded that a deviation would be unexpected and probably ill-con-

sidered. Certainly in practically every situation the provisions intentionally
hand-written into a printed contract by the parties would more nearly ex-
press their intention than the printed form. And it seems just as logical
that hand-written provisions should be accorded more weight in case of
conflict than typewritten portions. An interesting question arises as to
whether typewritten or stamped provisions are paramount when the two
are in conflict. It would seem at first blush the typewritten matter would
prevail, since it would more probably spell out the exact intention. On the
other hand, it is likely that as a practical matter the typed portion in most
cases would be the body of the contract and the stamped portion would be
added shortly before the contract was executed at the instance of one party

and the indulgence of the other. When typed and stamped provisions are at

war in a contract, the determination of which prevails should be based, it

would seem, on which provision was inserted or superimposed. The added

portion would normally be taken to declare more specifically the intent of

the parties.

WILLIAM OTT
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WORKMEN'S COMPENSATION -STATUTORY PROVISIONS AD-
JUSTING THE RELATIVE RIGHTS BETWEEN THE EMPLOYEE,

EMPLOYER AND INSURANCE CARRIER

An insurance carrier who had paid compensation to an injured employee
brought this suit against the alleged tort-feasor who had caused the injury.
The employee had failed to bring the action within the one year period
allowed by statute. This failure operated as an assignment of the action
to the employer. The employer gave no indication of an intention to bring
suit. The insurance carrier relied on a statutory provision subrogating the
insurer to the rights and duties of the employer so far as appropriate. A
motion to dismiss the action was overruled, and on appeal, Held: The in-
surer may bring the action in its own name or in the name of the workman.
Wise v. Morgan-Mash Motor Co., 246 P.2d 308 (Kans. 1952).

Some courts hold that where the statute does not expressly eonfer the
right on the employer or insurance carrier to institute suit, the statute will
not be construed to imply that right since it is in derogation of the common
law and must be strictly construed. United States Casualy Co. v. Hyrne, 117
N.J. Law 547, 189 A. 645 (1937). Other courts hold that an insurer is sub-
rogated to the employee's claim even though the statute does not specifically
provide for such. First National Bank in Greensburg v. M & G Convoy,
102 F. Supp. 494 (D.C. Pa. 1952). Where the statute authorizes an insurer
to maintain an action against a tort-feasor and also restricts the insurer's
right of action to that of the injured employee, the insurer's suit is barred
by limitations whenever the employee's suit is barred. Walker v. Steneck,
23 N.J. Misc. 156, 42 A.2d 382 (1945). Under statutes providing for a
subrogation or assignment of the employee's right of action to the employer
or insurer where the employee fails to bring suit within a specified period,
some courts hold, when this period has run, that the employee's suit is
barred at the instance of the tort-feasor. Christison v. Wallace, 38 N.Y.
S.2d 441 (1942). Other courts hold that the provision was enacted for the
benefit of the employer and not to exempt independent tort-feasors from
liability. Hoffman v. Johnston, 120 Mont. 231, 181 P.2d 792 (1947). In the
analogous situation involving statutes providing that the employee must
elect to take compensation or to proceed against the tort-feasor, courts hold
the election requirement is solely for the benefit of the person liable for
statutory compensation and is not to benefit or protect the tort-feasor.
Parkhill Trust Co. v. Wilson, 190 Okla. 473, 125 P.2d (1942).

Where a Workmen's Compensation Act does not provide for an adjust-
ment of the relative rights between the injured workman, employer and
insurer, the doctrines of election of remedies and subrogation are often
applied by the courts. The results have not been entirely satisfactory. The
problem has been met by legislative action designed to adjust the equities
between the injured employee, employer and compensation insurer. One of
the underlying questions is who controls the action against the tort-feasor.
Another difficult problem generally left for the courts is whether a tort-
feasor may benefit from a provision adjusting the rights between the
employee, employer and insurer. One line of authority holds that a tort-
feasor may benefit from such a provision. A better rule is that he tannot.

JACK G. MCKAY


