
A STATE LAW INSTITUTE AS AN AGENCY FOR
CODE REVISION AND LAW REFORM

By PAUL M. HEBERT*

The quest for the clarification of the law has long involved
the problem of how to bring order into a somewhat chaotic con-
dition of the statute law of many states as well as the companion
problem of what techniques, methods or agencies may be em-
ployed to effect major changes of policy when necessary for the
improvement of the statutory law, both public and private. Such
tasks cannot be well performed by most state legislatures merely
through the committee system and normal legislative procedures
as they commonly exist today.' Law revision assistance is re-
quired which will bring to the consideration of proposed changes
in the statutory law all pertinent factors which legal research
can bring to bear upon the problem at hand. Effective techniques
in draftmanship must be employed to translate desired improve-
ments into the legislative form requisite for desired action. The
foregoing is equally true whether a jurisdiction be devoted to
the theory of codification after the civilian tradition or a juris-
diction in which the tradition of the common law prevails. The
American Law Institute, originally through the processes of
restatement, and later through preparing legislation, has made

Editor's Note: The Georgia Bar Journal, Journal of Public Law,
and Mercer Law Review are cooperating in an endeavor to bring
to the attention of the Bench and Bar of Georgia the best prac-
tices in use in other states in statute drafting and code revision.
This article is based largely on Dean Hebert's experiences with the
Louisiana State Law Institute.

*Dean and Professor of Law, Louisiana State University; B.A., 1929,
Louisiana State University; LL.B., 1929, Louisiana State University;
J.S.D., 1930, Yale University; Member Louisiana and American Bar
Associations.

1. Among the limitations on the Legislature as an agency for revision of
private law are: (1) Pre-occupation with questions of finance and
social and economic policy planning; (2) Inadequate time for exhaustive
legal research; (3) Hectic character of most legislative sessions and
political demands for preferred attention to more immediate problems
for localities and constituents; (4) understandable hesitancy to ap-
proach the complications inherent in such law revision. These limita-
tions are discussed in Stone and Pettee, Revision of Private Law, 54
HARv. L. REV. 221 (1940). For consideration of the broader problem of
improving the general effectiveness of the State Legislature, see Orfield,
Improving State Legislative Procedure and Processes, 31 MINN. L. REV.
151 (1946). Recommendation is made for the establishment of a contin-
uous statutory revision service as part of a Legislative Reference Bu-
reau.
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major contributions toward the clarification of American law.2

Similarly, the legislative products of the National Conference of
Commissioners on Uniform State Laws have, through the years,
aided greatly in eliminating undesirable divergence in a number
of the more critical areas of the law.' In the process of promot-
ing uniformity there has been much solid gain in improvement
of the law. The work of legislative agencies conceived in a
broader scope, such as the New York Law Revision Commis-
sion, for example, has made possible sustained and orderly con-
sideration of numerous basic changes in the law, which otherwise
might not be singled out for legislative treatment. 4 State agencies

2. The American Law Institute was formed in 1923 "to promote the clari-
fication and simplification of the law and its better adaption to social
needs, to secure the better administration of justice, and to carry on
scholarly and scientific legal work." For an account of the background,
purposes and organization of the Institute, see Yntema, The American
Law Institute, Legal Essays in Tribute to Orrin Kip McMurray 657-
676 (1935); Lewis, History of the American Law Institute and the
First Restatement of the Law, in RESTATEMENT IN THE COURTS 1-24
(Perm. Ed. 1932-1944). The Institute has contributed a Model Code of
Criminal Procedure (1934), a Code of Evidence (1942), and has been
instrumental in preparing, in cooperation with the Commissioners on
Uniform State Laws of a proposed Uniform Commercial Code (1952)
which has already been introduced for adoption in the Legislature of
New York. There are indications that during 1953, the Commercial
Code will be introduced into the Legislatures of Arizona, California,
Connecticut, Florida, Illinois, Massachusetts, North Dakota, Oregon
and Pennsylvania. The American Law Institute's work has been largely
outside the field of legislation and opposed to codification. See Goodrich,
Restatement and Codification, DAVID DUDLEY FIELD CENTENARY

ESSAYS 241-264 (N.Y.U. School of Law 1949). See Franklin, The
Historic Function of the American Law Institute, 47 HARV. L. REV.
1367 (1934) ; Yntema, What Should The American Law Institute Do?
34 MicH. L. REv. 461 (1936).

3. In the 1951 Handbook of the National Conference of Commissioners
on Uniform State Laws will be found a list of seventy-one Acts drafted
and approved by the conference and a listing of the jurisdictions in
which each Act has been adopted. The Uniform Acts which have been
most widely adopted are: Negotiable Instruments Act, Warehouse Re-
cepts Act, Sales Act, Stock Transfer Act, Bill of Lading Act, Declara-
tory Judgments Act, Veteran's Guardianship Act, Out of State Wit-
nesses Act, Narcotic Drugs Act and Simultaneous Death Act.

4. For creation of the New York Law Revision Commission, see N.Y. Laws
1934, c. 597. (31 McKinney's Consolidated Laws of N.Y. Ann. 70-72.)
For a description of the organization and work of the New York Law
Revision Commission, see Report of the Law Revision Commission 7-17
(1935). The broad purposes of the Commission include: "1. To examine
the common law and statutes of the state and current judicial decisions
for the purpose of discovering defects and anachronisms in the law and
recommending needed reforms; 2. To receive and consider proposed
changes in the law recommended by the American Law Institute, the
commissioners for the promotion of uniformity of legislation in the
United States, any bar association or other learned bodies; 3. To re-
ceive and consider suggestions from judges, justices, public officials,
lawyers, and the public generally as to defects and anachronisms in the
law; 4. To recommend, from time to time, such changes in the law as
it deems necessary to modify or eliminate antiquated and inequitable
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charged with responsibility for maintaining a continuous statu-
tory revision and eliminating the familiar process of confusion
and the outmoding of statute law by the piling of one enactment
upon the other continue to grow in numbers and effectivene ss

The work of all such agencies has advanced the cause of ad-
ministering justice and has clarified and aided the processes of
legislative development of the statutory law.'

With the advent of the Code of Georgia of 1933, which be-
came effective as the official Code on January I, 1935, there was
brought to fruition the task of codifying the Georgia statutory
law which, during the twenty regular and five extraordinary
sessions intervening since the Code of i9io, had "practically
doubled." 7 The magnitude of the task performed under direction
of the Code Commission is reflected in the far-reaching changes
in law and government which took place in Georgia between
i9IO and 1933. The Code of 1933, therefore, marked the first
official codification of a wide variety of most important laws
which constituted the legislative action paralleling the social and
economic developments of those twenty-three years and which
accompanied the development of new regulatory services and

rules of law, and to bring the law of this state, civil and criminal, into
harmony with modern conditions." The Commission is directed: "to
report its proceedings annually to the Legislature on or before Feb-
ruary first, and, if it deems advisable, to accompany its report with
proposed bills to carry out any of its recommendations." Among the
permanent law revision commissions of broad scope may be mentioned
those established in New Jersey, N.J. Laws 1925, c. 110, p. 324, and
North Carolina, N.C. CODE ANN. (Michie 1935) §§ 1461 (a) - 1461 (e 3).
Historically, the law revision commission so conceived may be traced
to the Ministries of Justice charged with the responsibility in civil law
countries of keeping the law up to date. See Cardozo, A Ministry of
Justice, 35 HARV. L. REv. 113 (1931).

5. On continuous statutory revision, see Cullen, Mechanics of Statutory
Revision-A Revisor's Manual, 24 OREGON L. REv. 1 (1944); J. Frank-
lin Wheeler and Thomas B. Wheeler, Statute Revision: Its Nature,
Purpose and Method, 16 TULANE L. REV. 165-198 (1942); Boesel, How
the Revisor Plan Works in Wisconsin, 6 IND. LAW J. 37 (1930). See
Campbell, Continuous Code Revision in Ohio, 11 OHIO STATE L. J. 533-
550 (1950), in which the author who is the Director of the Ohio Bureau
of Code Revision states that the history of code revision in Ohio demon-
strates that there is need not only for the revision then in progress, but
there is need also for "a continuous recodification and revision of the
statutes enacted by our legislature in years to come."

6. For an excellent discussion of problems and techniques in achieving the
revision of law together with a proposed machinery for the revision
of private law, see Stone and Pettee, Revision of Private Law, 54 HARV.
L. REV. 221-246 (1940). Professor Sidney Post Simpson in the foreword
points out that the "pressure of large events" tends to overcome legis-
lative apathy and indifference in the field of public law but that the
revision process is more difficult in the field of private law because of
legislative indifference, public apathy and even hostility of the bar.

7. GA. CODE ANN. Book 1 (1935) contains at pp. III-XXIV the publisher's
preface to the annotated edition of the Code of Georgia, a foreword to
the Code of 1933, and The Report of the Code Commission. See Green,
Georgia's Next Code, 2 GA. B.J. 13 (1939).
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expanded functions of the State Government. In generous meas-
ure as an accomplishment in compilation and codification, the
Georgia Code measured up to the expressed hope that it would
" . . . advance the science of jurisprudence, aid in the adminis-
tration of justice, and facilitate the conduct of the public bus-
iness of the State."

Against the background of this accomplishment, as Georgia's
legal profession considers again the necessity for modernizing its
statutory law, with the legislative accretion of almost twenty
years since the report of its last Code Commission as the grist
for the mill, the experience of a sister Southern state in its more
recent activities in the area of law revision and law reform may
be of more than passing interest. The Louisiana experiences,
especially in its Statutory Revision of I9go, may be of value in
appraising comparable problems of "Code" revision existing in
a number of states.

Louisiana is unique among the forty-eight states in the civil
law origin and substance of its private and adjective law. From
i8o8, prior to its admission as a state, to the present time,
Louisiana has enjoyed the distinction of being a "Code" state,
in the literal sense.' Its basic private law is found in the Civil
Code of Louisiana and its procedural law in the Code of Prac-
tice, both of which were last revised in 187o. Its law of Crim-
inal Procedure was codified in 19 28.' A general revision of the
Louisiana statutes took place in 187o. Eighty years were to inter-
vene before the next statutory revision was accomplished. The
Louisiana Codes and statutes, together with legislative amend-
ments and enactments outside the Codes constituted the pattern
of Louisiana's written law prior to the impact of The Louisiana
State Law Institute. The Institute, as the State's official law re-
vision commission and law reform agency, has initiated activity
broad in scope and going far in its program beyond the mere
conception of a temporary or permanent Code revision com-
mission. The Institute embraces continuing responsibilities in the
field of legislative and Code revision. Louisiana, now, in addi-
tion to its civil law heritage, boasts that it is the only state
possessing such an officially designated State Law Institute com-
bining the functions performed by such agencies as the American
Law Institute, the National Conference of Commissioners on

8. For a treatment of the history of Louisiana civil law, see Dainow,
CIVIL CODE OF LOUISIANA (1947) at pp. XIII-XXX and a bibliography at
pp. XXXI-XXXVI; See. also, Groner, Louisiana Law, Its Development
in the First Quarter Century of American Rule, 8 LA. L. REv. 350
1948); Oppenheim, Louisiana's Civil Law Heritage, 42 L. LIB. J. 249
(1949).

9. The Louisiana Code of Criminal Procedure, LA. R.S. 15.01 - 581.22
(1950), was originally enacted as La. Act 2 of 1928.

1953]



MERCER LAW REVIEW

Uniform State Laws and embracing within its scope the added
functions of such continuous law revision agencies as the New
York Law Revision Commission.10

The Louisiana State Law Institute grew out of the recognition
of a need for an official state agency to work for the improve-
ment of the law and legislation through the processes of law
revision by combining the work of legal scholars in the law
schools with the work of the practitioner, the judiciary, the leg-
islator and certain public officials charged with responsibility for
law improvement.1 ' As originally conceived and planned, the
Institute was established to devote a major effort to law reform
through the processes of legislation and this result has developed
in actual practice. Especially envisioned was code revision and
the preparation of any new codes that might be required for
Louisiana. Impetus for the founding of the Louisiana State Law
Institute came from the Law Faculty of Louisiana State Uni-
versity, which obtained policy approval of the University's Board
of Supervisors, but the Institute has drawn strength from the
support and cooperation of the Law Schools of both Tulane and
Loyola Universities. The plan contemplated direct establishment
of the Institute by legislative action. This was effected in 1938.
The statute governing the Institute chartered, created and or-
ganized the Institute as "an official advisory law revision com-
mission, law reform agency of the State of Louisiana. '' 12 The
statutory purposes and duties of the Law Institute were based
upon a borrowing from the stated functions of the American
Law Institute and the New York Law Revision Commission
with special additional provisions adapted to the problems of
the Louisiana civil law system. These purposes, which may well
be considered for possible adaptation to the need of sister states
contemplating the establishment of Code or Permanent Law
Revision Commissions are:

The general purposes for which the Louisiana State Law Insti-
tute is formed are to promote and encourage the clarification and

10. On the New York experience, see MacDonald and Rosenzweig, The Law
Revision Commission of the State of New York: Its Organization,
Procedure, Program and Accomplishment, 20 CORNELL L. Q. 414-442
(1935); MacDonald, The New York State Law Revision Commission:
A Legislative Aid, 35 A.B.A.J. 512 (1949).

11. For a more complete summary of the history and purpose of the Louisi-
ana State Law Institute, see Hebert, The Louisiana State Law Insti-
tute, 17 West's LA. STATS. ANN. R.S. 35 (1951). See also Tucker, The
Louisiana State Law Institute, 1 LA. L. REv. 139 (1939); Smith,
Louisiana's Unique Adjunct to Law School Training, 1 J. LEGAL EDUC.
600 (1949); Daggett, The Louisiana State Law Institute, 22 TExAS L.
REV. 29 (1943); Hebert, Louisiana State Law Institute-An Ideal
Project, 2 J. AM. JUD. Soc'Y. 155 (1942).

12. The Louisiana State Law Institute was created by the Louisiana Leg-
islature in Act 166 of 1938, LA. R.S. 24:201-205 (1950).
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simplification of the law of Louisiana and its better adaptation to
present social needs; to secure the better administration of justice
and to carry on scholarly legal research and scientific legal work. 13

To that end, it shall be the duty of the Louisiana State Law Insti-
tute:

1. To consider needed improvements in both substantive and
adjective law and to make recommendations concerning the same to
the Legislature.

2. To examine and study the civil law of Louisiana and the
Louisiana jurisprudence and statutes of the state with a view of
discovering defects and inequities and of recommending needed
reforms.

3. To cooperate with the American Law Institute, the Commis-
sioners for the Promotion of Uniformity of Legislation in the
United States, bar associations, and other learned societies and
bodies by receiving, considering and making reports on proposed
changes in the law recommended by any such body.

4. To receive and consider suggestions from judges, justices,
public officials, lawyers and the public generally as to defects and
anachronisms in the law.

5. To recommend from time to time such changes in the law as
it deems necessary to modify or eliminate antiquated and inequita-
ble rules of law, and to bring the law of the state, both civil and
criminal, into harmony with modern conditions. 14

6. To render biennial reports to the Legislature, and if it deems
advisable to accompany its reports with proposed bills to carry out
any of its recommendations.15

7. To make available translations of civil law materials and com-
mentaries and to provide by studies and other doctrinal writings,
materials for the better understanding of the civil law of Louisiana
and the philosophy upon which it is based.

8. To recommend the repeal of obsolete articles in the Civil Code
and Code of Practice and to suggest needed amendments, additions
and repeals.

13. See n. 2, supra. This portion of the stated purposes is taken literally
from that of the American Law Institute.

14. Paragraphs 2, 3, 4, and 5 are adapted almost literally from the New
York statute and paragraph 6 is adapted from the same source. See
material cited in n. 4 supra.

15. The Institute has adopted the practice of submitting biennial reports
to the Legislature with its recommendations and supporting studies. As
a matter of policy the Institute refrains from any "lobbying" to gain
the acceptance of its recommended legislation relying upon the merits
of each recommendation to secure its own adoption. Upon request of
the appropriate committee representatives of the Institute will appear
to explain pending recommendations. Biennial reports made pursuant
to this direction include: First through the Seventh, Biennial Reports,
published by the Louisiana State Law Institute.
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9. To organize and conduct an annual meeting within the state
for scholarly discussions of current problems in Louisiana law,
bringing together representatives of the Legislature, practicing at-
torneys, members of the bench and bar and representatives of the
law teaching profession.

16

The breadth of these functions and the wide area of respon-
sibility intrusted to the Law Institute required that the Institute,
in its internal organization, should be comprised of representa-
tives of the Legislature, practicing attorneys, members of the
bench and bar and representatives of the law teaching profes-
sion. Only through the sustained interest and participation by
such groups could the work of the Institute expect to succeed.
The governing Council of the Institute embraces two categories
of membership, ex-officio and elected members. Ex-officio mem-
bers include: the Attorney General, the Executive Counsel to
the Governor, the Chairmen of the several judiciary committees
of the Legislature, the President of the State Bar Association
during his tenure, the Deans of the three law schools in the state,
and the officers of the Institute. To gain the experience of Louisi-
ana lawyers active in the work of other important groups of the
legal profession, it is provided that any Louisiana members of
the Council of the American Law Institute, of the Board of
Governors and House of Delegates of the American Bar Asso-
ciation and the Chairman of the Junior Bar Section of the
Louisiana State Bar Association shall be members of the Coun-
cil. Ex-officio membership of the Council consists of twenty-nine
persons. Elected membership of the Council consists of eighteen
practicing attorneys, a judge of the Supreme Court designated
by the Court, a judge selected by the judges of the intermediate
courts of appeal from among their number, a district judge
selected by the Governor, a federal judge designated by the
Louisiana Federal Judges and three faculty members selected
from each of the three law schools in the state.

Under the statutory plan the Council is a self-perpetuating
body. It is empowered to fill all vacancies in the elected member-
ship for terms of four years. Tenure of ex-officio members is
fixed at the duration of their respective terms of office.

The entire Council, which numbers fifty-four, serves as the
governing body of the Institute. It is the chief agency to make
all authoritative decisions and recommendations. The bulk of

16. La. Act. 166 of 1938, § 4. See Handbook of the Louisiana State Law
Institute 8-9 (1952). It is to be noted that the Louisiana State Law
Institute does not have the specific responsibility of performing a bill-
drafing service for the State Legislature though much informal assist-
ance is in fact given to individual legislators. On the importance and
variety of bill-drafting services, see Jones, Bill-Drafting Services in
Congress and the State Legislatures, 65 HARv. L. REv. 441-451 (1952).
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the research and draftsmanship is done at the three law schools
where faculty members serve as reporters on individual projects
and have their research assistants, paid with Institute funds, as
the needs of each individual work program may require. 7 A
faculty member of the Louisiana State University Law School
serves as Director of the Institute in administrative charge of
necessary activities of the central office.

The general membership of the Institute is determined by the
Council. The Institute's by-laws provide for an active general
membership of one hundred seventy-five members. To interest
younger members of the Bar in the work of the Institute the
Council is empowered to elect as junior members of the Insti-
tute, not in excess of fifty members of the Bar who have prac-
ticed for less than ten years. To broaden the base of membership
important groups having particular responsibilities for the ad-
ministration and improvement of the law are included in the
general membership. Thus all judges of state and federal
courts, all law faculty members in the state, and all lawyers
who are members of the Legislature, are made ex-officio members
of the Institute. The Council and general membership above
described is so broadly representative of all branches of the
legal profession and the work procedures of the Institute have
been developed with such intensive thoroughness as to result in
considerable weight being attached by the Legislature and the
public to recommendations coming from the Institute.

During its existence of fourteen years, the Institute has stead-
ily gained in prestige and effectiveness and an impressive array
of accomplishments may be pointed to. Complete description is
not possible within the permissible limits of this article, but
mention of the following major projects should be made:

The Compiled Edition of the Louisiana Civil Codes. By direc-
tion of the Legislature the Institute prepared and published a
compiled edition of the Louisiana Civil Codes, containing the
text of the Revised Civil Code of 1870, the Civil Codes of i825
and i8o8 in both English and French, and the corresponding
articles of French Civil Code popularly known as the Code
Napoleon. 8 The Compiled Edition, which was the work of four
years by an able research staff, makes available to the legal pro-
fession in Louisiana the essential materials required in any trac-
ing of the legislative history of particular provisions of Louisiana

17. The appropriation for the Institute in the biennium 1952-1954 is $50,000
for 1952-53 and $50,000 for 1953-54. The average annual appropriation
for the New York Law Revision Commission has been $70,000 per year.

18. 3 LOUISIANA LEGAL ARCHIVES, Compiled Edition of the Civil Codes of
Louisiana, Part I (1940) and 3 LoUISIANA LEGAL ARCHIVES, Compiled
Edition of the Civil Codes of Louisiana, Part II (1942).

19531
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civil codes and will serve as an indispensable tool as Louisiana
undertakes the major task of revising its Civil Code of 1870.

Louisiana Statutes Related to the Civil Code (1942). A com-
pilation of the statutory material bearing upon the Civil Code
was prepared to bring together in systematic arrangement leg-
islative enactments which affected the basic codal provisions."
This compilation served as the basis for a separate title "Civil
Code Ancillaries" in the Louisiana Revised Statutes of i95o.20
This work will also be invaluable in approaching the problem
of integrating the statutes which affect the Code into the revision
of the Louisiana Civil Code.

English Translation of Planiol's Trait Elrnentaire de Droit
Civil. Among the Institute's statutory duties is the preparation
of doctrinal materials on civil law. This translation of one of
the principal texts"' used in teaching the French Civil Law is
nearing completion and will provide a valuable aid to link the
provisions of Louisiana's present system of private law to the
corresponding source in the French private law.

Preparation and Adoption of a Criminal Code. Edward Liv-
ingston, the great Louisiana codifier, prepared, but did not obtain
Louisiana's adoption of his proposed Criminal Code.2 As a
major undertaking in the field of legislative draftsmanship, the
Institute was directed in 1940 to prepare a Criminal Code for
Louisiana." This Code was adopted in 1942 following its recom-
mendation by the Institute. 24 The procedure followed in the
preparation of this modernization of the Louisiana Criminal
Law is typical of the procedures followed by the Institute on a
major project. Three reporters were designated. In this instance
they were the faculty members teaching Criminal Law at each
of the three law schools in Louisiana. The initial draftsman-
ship was the work of these reporters. Each was assisted by re-
search assistants in preparing analyses of the jurisprudence and

19. Louisiana State Law Institute, Louisiana Statutes Related to the Civil
Code (1942).

20. LA. R. S. 9:51-5806 (1950). See n. 28, infra.
21. Planiol, TRAITE ELEMENTAIRE DE DROIT CIVIL., Paris, Vols. I-III (12th

ed. 1938-39).
22. Livingston, A SYSTEM OF PENAL LAW FOR THE STATE OF LouiSIANA

(1833). See Hall, Edward Livingston and His Louisiana Penal Code,
22 A.B.A.J. 191 (1936).

23. La. Act 7 of 1940, § 1, directed the Institute "to prepare the draft or
project for a codification of the substantive criminal law of Louisiana
to be called the Project of a Criminal Code for the State of Louisiana."

24. The Louisiana Criminal Code was adopted as Act No. 43 of 1942 (LA.
R.S. 14:1 - 142 (1950)). See 9 West's La. Stats., Ann., Rev. Stats., at p.
8 for comment and list of Law Review commentaries on the subject of
the Criminal Code.
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existing statutory material. The reporters had the advisory as-
sistance on major policy matters of a nationally known authority
on criminal law who served as Consultant in the initial planning
of the Criminal Code. Prior to submission to the Legislature the
Criminal Code was subjected to the severe and thorough scrutiny
of an advisory committee selected from prosecuting attorneys,
defense attorneys and judges skilled in the administration of the
Criminal Law. This resulted in numerous changes which made
the Code more acceptable to the profession and to the Legisla-
ture. Further scrutiny of the Code was provided in the numerous
meetings of the Council at which each proposed provision was
considered in great detail and modifications adopted in con-
formity with the views of the Council. Finally the Code was
considered by the general membership of the Institute and
further suggestions made for its modification.

In the preparation of this Code, the Institute was confronted
with the task of not only developing a large number of improve-
ments needed in Louisiana's system of substantive criminal law,
but there was also the practical problem of developing attitudes
of acceptance for proposed improvements within the Bar itself.
The deliberative processes of the Institute, the Advisory Com-
mittee and the lengthy debates before the Council and member-
ship all combined to achieve understanding of and support for
the Code. The result was that when the Code was presented to
the Legislature, it was adopted without any major modification.
The new Criminal Code has now demonstrated its usefulness
and a more workable system of Criminal Law has been the re-
sult.25

25. Substantively the Criminal Code of 1942 was controversial in a number
of respects and effected reforms of a far-reaching character including:
the important offenses were defined in general terms and not in the
form of lengthy enumerations found in the earlier statutes; minimum
penalties except for few serious offenses were eliminated; general con-
cepts such as criminal intent and criminal negligence are specifically
defined in a preliminary title; technical distinctions between larceny,
embezzlement and obtaining property by false pretenses were eliminated
and all cases where a person misappropriates the property of another
are included under a single broad definition of "theft;" and many other
technicalities of the former criminal statutes were swept away. For
more complete discussion see: Bennett, Louisiana's Criminal Code of
1942, 20 U. oF KAN. L. REv. 208-220 (1952); Smith, How Louisiana
Prepared and Adopted a Criminal Code, 41 J. CRIM. LAW AND CRIM-
INOLOGY, 125, 135 (1950). State v. Pete, 206 La. 1078, 20 So.2d 368
(1944), sustained the constitutionality of the Criminal Code of 1942
and contains a description of the general procedures followed in its
preparation and adoption. The Louisiana experience on this project
has been recognized as a valuable precedent for other states. Reming-
ton, A Proposed Criminal Code for Wisconsin, 20 U. oF KAN. L. REv.
221 (1952). For further critical consideration of the Louisiana Crim-
inal Code, see Bennett, The Louisiana Criminal Code, A Comparison
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The Revision of the Louisiana Statutes. Prior to completion
of the Institute's work on the revision of the Louisiana Statutes
and its adoption by the Legislature in i95o, there had been no
general revision of the statutes since 187 o . The Louisiana statute
law therefore inevitably contained as part of the accretion at-
tributable to this eighty year period, many provisions that were
obsolete with all attendant problems, of confusion, duplication,
incongruity and uncertainty. In 1942 the Legislature directed
the Law Institute to prepare a comprehensive revision of the
statutes."6 The magnitude of the task of reducing such an un-
organized mass of legislation to the symmetrical form required
for legislative adoption coincident with the detailed task of sup-
plying deficiencies and achieving desired simplification and cor-
rection was staggering in very volume and broad scope.2z World
War II forced postponement of the actual work of revision until
1946.

The work of the revision was expedited through the coopera-
tion of the West Publishing Company of St. Paul, Minnesota,
which company assembled or arranged a "plant" of the statutes.
This consisted of the text of statutes arranged on cards accord-
ing to a tentative classification. This "plant" constituted the basis
for the work of the Institute in preparing the needed revision.
Some twelve thousand separate legislative enactments were in-
cluded in it. In construing the legislative mandate the Council
of the Law Institute defined the scope of its responsibility:

The Revision is not to be a mere compilation of existing laws.
Neither is it to embody policy changes in the substance of the law.
Existing laws are to be worked into a consistent and logical pat-
tern. Obsolete provisions are to be deleted, but only after a careful
check as to any possible utility. Incongruities are to be resolved,
but only after a careful analysis of the statutes involved and with
a conscientious effort to effectuate the true legislative intent. The
Revision will attempt, in many instances, to bring some semblance

with Prior Louisiana Criminal Law., 5 LA. L. REV. 6 (1942) ; Morrow,
The Louisiana Criminal Code of 1942-Opportunities Lost and Chal-
lenges Yet Unanswered, 17 TULANE L. REV. 1 (1942).

26. La. Act 42 of 1942 directed the Law Institute to " . . . prepare a com-
prehensive revision of the statutes of the State of a general character,
including those contained within the revision of 1870, to simplify their
language to correct their incongruities, to supply their deficiencies, to
arrange them in order, the sections thereof being numbered so as to
provide for additions and amendments, and to reduce them to one con-
nected text ......

27. From the Council's statement of policy quoted in 1 West's La. Stats.
Ann. p. 5. A more detailed outline of the nature and importance of the
revision project, the plans and nature of the revision and detailed
description of the method of the revision work will be found in Louisi-
ana State Law Institute, The Revision of the Louisiana General Stat-
utes, EXPOSE DE MOTIFS 1-29 (1947).
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of order out of chaos; but it will not pattern that order upon the
Reporters' or Council's concept of what the substantive law should
be.

The fifty-six titles of the revision were divided among ten re-
porters who guided and supervised the work of the research
assistants. A reporter's initial draft of each title, called a "Re-
porter's Summary" and including an explanation covering all
recommendations, was submitted to the Council as detailed con-
sideration was given to each tentative revision. Advisors and
special consultants were frequently called upon with reference to
particular subjects. For example, the research staff would consult
the appropriate department of the State Government when the
statutes pertaining to the functions of a particular department
were involved. Similarly where a particular organization or
agency was interested in the legislation under consideration
consultation took place. This procedure had the dual advantage
of obtaining the best possible advice on substantive matters and
apprising persons and agencies affected of the course of the re-
vision, thereby eliminating possible opposition to its adoption.
The volume of work and the frequency of Council meetings in
considering the revision required the establishment of a general
committee to supervise the project, a special committee on style
and semantics and a special committee on continuous statutory
revision. A full-time coordinator of research with necessary as-
sistants correlated the work of the reporters. Monthly meetings
of the Council of two days duration each were held over a period
of two years as the work was finally shaped for legislative adop-
tion. Under the arrangement made with the commercial publisher
above referred to, the final draft or "Projet" of the Louisana
Revised Statutes was printed without cost to the State for sub-
mission to the Legislature.

Transition to the new system of the Revised Statutes presented
a serious problem. It was necessary to avoid the confusion that
might result from attempted adoption of the Revision at a reg-
ular biennial legislative session at which other matters were leg-
islated upon. This problem was solved by legislative adoption at
an extraordinary session of the Legislature in March of 195o
with the statutes becoming effective on May 1, i95o prior to the
convening of the regular legislative session later in May of
195o.28 Necessarily, the Legislature could not, at the adoption

28. The Louisiana Revised Statutes of 1950 were adopted as Act No. 2
of 1950 (E.S.). The official publication of these statutes is cited as
LA. R.S. (1950). The West Publishing Co., St. Paul, Minnesota, has
published an annotated edition of the revised statutes in twenty-eight
volumes entitled West's Louisiana Statutes Annotated, Revised Statutes.
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of the Revised Statutes of I95O, give detailed consideration to
work which had received such intensive preparation ranging over
a period of almost four years. The work had to be and was ac-
cepted largely upon the basis of a knowledge of the thorough
and painstaking care with which the revision was prepared under
procedures followed by the Institute.29 Advance consideration by
a joint committee of both houses was obtained for the purpose
of explaining the policies and procedures.

Equally important to the enactment of the Louisiana statutory
revision of I95O was the development of a method of solving
the problem of continuous revision. The Institute was designated
in the revision as the agency to integrate future legislation into
the Revised Statutes and an office of statutory revision was
created within the Institute. The central research staff of the
Institute works closely with the Legislature as legislation is
adopted to insure that each statute will be in a form amendatory
to or as an addition to the proper title and chapter of the re-
vision. The Institute is also empowered at the close of each leg-
islative session to prepare a complete text of all new legislation
of a general and public nature, assigning it to the proper place
in the revision. The Institute's certificate furnished to the Secre-
tary of State, with the copy for the continuous revision, makes
the statutory material so integrated "prima facie" the law. Some
states have employed other techniques and procedures such as
creating the office of "Revisor of Statutes" in an attempt to

29. On the effect of the adoption of the Louisiana Revised Statutes of 1950,
see Newsom v. Caldwell and McCann. 51 So.2d 393 (La. App. 1951)
overruled in effect by State v. Mathe, 219 La. 661, 53 So.2d 802 (1951)
which case set forth a clear and accurate synopsis of the work of the
Institute in the preparation of the Project of the Revised Statutes,
leading to the final adoption of the Revision by the Legislature. Said the
court (at 53 So.2d 804-805) : "With this important task consigned to* it
the Louisiana State Law Institute labored earnestly and diligently for
more than seven years and on December 27, 1949, transmitted its project
of the statutes to the Governor of the State. On January 2, 1950 the
project was submitted by the Governor to the State Legislature in a
special session called for the limited purpose of accepting or rejecting
it. The project consisted of five volumes, and upon its submission to
the Legislature, an Act which became Act No. 2 of the extra session
was introduced. The title of that Act reads as follows: 'To revise the
laws of the State of Louisiana of a general or public nature and to
consolidate them into a system of laws to be known as the Louisiana
Revised Statutes of 1950; to enact the necessary legislation in connec-
tion therewith; to provide for the continuous revision of the laws; and
to repeal certain enumerated statutes'." See also City of Alexandria v.
LaCombe, 220 La. 618, 57 So.2d 206 (1952) sustaining the validity of
the revision and holding that when the Legislature adopted the statutes
as a body and enacted them into law the statutes could not be attacked
on the ground that there was change in a statute beyond the scope of
the original legislative mandate under Act 43 of 1952.
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solve this problem." The Louisiana State Law Institute serves
this function by official delegation from the Legislature." Con-
tinuous statutory revision should eliminate the necessity for
undertaking again a work of the magnitude of the i95o Re-
vision. Based upon the experiences in effecting the integration
of new legislation following regular sessions of the Legislature
in i95o and 1952 the plan appears to be workable and efficient.

Constitutional Revision Project. Among the law reforms for
which there is greatest need in Louisiana is a revision of the
Constitution of 1921 which has become completely outmoded
and so encumbered with legislative detail as to make the Louisi-
ana Constitution the longest of any state of the Union. In 1946,
the Institute was directed to prepare a proposed new constitu-
tion with studies of policy questions that would be involved in
writing a new constitution. 2 This work has been completed.33

It makes available to any future constitutional convention a
starting point in the form of a suggested draft, together with
voluminous studies of specific problems and alternatives in the
field of state and local government. 4 This work was performed
by a specially selected central staff of political scientists and law-
yers working under the direction of seven committees into which
the subiect-matter of the constitution was divided. There is con-
siderable agitation for a constitutional convention in the State as
this is written. The work of the Institute on the constitution
project will mean that any future constitutional convention will
have available the background studies necessary in any approach
to a consideration of the complicated problems of re-drafting
the fundamental law of the state.

Revision of Louisiana's Procedural Law. Currently the major
efforts of the Institute are being devoted to the drafting of a
new Code of Practice for Louisiana.2 Reporters assisted by an
30. The Louisiana plan was adopted following a preliminary study of the

systems of continuous revision in various states including Wisconsin,
Kentucky, Ohio, Kansas, Minnesota, Illinois, Nebraska and others. On
continuous statutory revision see Kernochan, Continuous Statuatory
Revision and Compilation, 36 A.B.A.J. 939-940 (1950).

31. LA. R.S. 24:251-256 (1950).
32. In La. Act 52 of 1946 the Louisiana Legislature instructed the Institute

to draft a constitution to be called "Projet of a Constitution for the
State of Louisiana."

33. Louisiana State Law Institute, The Projet of a Constitution for the
State of Louisiana (1950).

34. Among other states which have conducted preconvention studies may
be mentioned the State of New York which has published as N. Y. State
Constitutional Convention Committee Reports I-XII (1938). In Louisi-
ana studies have been prepared for publication, but have not been made
available in printed form.

35. See Louisiana State Law Institute, I. Tentative Outline of the Pro-
posed Code of Practice; II. Proposed Depositions and Discovery and
Pre-trial Procedure Statutes (Published by the Institute, May 8, 1952)
the present procedural law is Louisiana Code of Practice of 1870.
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advisory committee have made notable progress in developing
tentative drafts of major portions of a proposed new Code.
While Louisiana law already contains many of the reforms which
the Federal Rules accomplished, in the process of revision,
Louisiana will undoubtedly capitalize upon other of the pro-
cedural gains made in the new Federal Rules. As a by-product
of the revision now under way, legislative adoption has already
been secured of important portions of the new Code improving
depositions and discovery procedures36 and establishing a more
workable system of pre-trial procedures and conferences. 7 The
thorough consideration which such a Code must receive under
the Institute's procedures will mean that the Code as a whole
cannot be completed prior to 1954. Because of the wide-spread
interest in procedural revision in Louisiana, under the auspices
of the Institute, meetings have been held throughout the State
for the purpose of explaining proposals for change and to insure
understanding of each reform proposal by the members of the
Bar. These activities indicate that the work when completed will
have the acceptance of the members of the Bar and that the
needed improvements in procedure will thus find their way into
Louisiana law. Thus the foundations to overcome one of the
major obstacles to achieving procedural reform are being laid.

Revision of the Louisiana Civil Code of I87o. The private
law of Louisiana, including the law of persons, property, suc-
cessions, wills, contractual obligations, possession, prescription,
mortgages, privileges and numerous other subjects is found in
the Louisiana Civil Code. Because of its civil law origin, the
task of revising the Louisiana Civil Code, directed by the Leg-
islature in I948,"s is envisioned as a long-range project that will
cover a period of ten years. Preliminary studies in Family Law
and Community Property have been undertaken and related
policy matters in these fields will be considered by the Institute
at an early date. Liaison is being effected with the French Code

36. La. Act 202 of 1952, LA. R.S. 13:3741-3794 (1950). See Hubert, The
Work of the Louisiana State Law Institute on Discovery, Depositions
and Pre-Trial Conferences, 7 West's La. Ann. Stats., R.S. Supp. 16
(1952); Hubert, The New Louisiana Statute on Depositions and Dis-
covery, 13 LA. L. REV. 173 (1953); see also Symposium on Louisiana
Legislation of 1952, 13 LA. L. REV. 21, 47 (1952).

37. La. Act 84 of 1952, LA. R.S. 13:5151 (1950). See Sarpy, Foreword on
the Proposed Pre-Trial Statute, 8 West's La. Ann. Stats., R.S. Supp. 24
(1952); see also Symposium on Louisiana Legislation of 1952, 13 LA.
L. REv. 21, 45 (1952).

38. La. Act 335 of 1948. As early as 1908 the Louisiana Legislature felt
need of revision in the Louisiana Civil Code. Pursuant to Act No. 160
of 1908 a commission prepared a projet of a revised code which was
published in 1910. This code was never adopted by the Legislature.
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Revision Commission 9 and it is contemplated that detailed re-
ports will be prepared, founded upon adequate research of each
important subject treated in the Code. Comparison with the so-
lution arrived at under the Anglo-American Common Law Sys-
tem will be made, as well as a study of the development of legal
thought, as embodied in modern codifications of the substantive
private law. The problem of treatment of the mineral law, a
subject not adequately dealt with in the Louisiana Code is to be
concurrently studied. Integration of statutory developments out-
side the Civil Code will be effected and the problem will be aided
toward solution by the Statutory Revision work above referred
to.

CONCLUSION

The Louisiana experience discussed above indicates that a
State Law Institute of permanent character, founded in legisla-
tive creation, functioning as a law revision commission and ade-
quately financed by state appropriations is a valuable adjunct
to the legislative task of law improvement. It provides an agency
for initiative in proposing revision in areas in which the law
tends to lag. The work of a Law Institute, though broader in
scope than periodic revision commissions with assignments lim-
ited to specific projects, can be adapted to the achievement of
such specific assignments in statutory or code revision. Advan-
tages of continuity through a permanent law reform and legal
research agency of this type are obvious in the light of the
Louisiana and New York experiences. The reforming of sub-
stantive and procedural law can be efficiently combined into one
organization together with the tasks of statutory or code re-
vision at a minimum cost and with greater possibilities of lasting
results. Experiences gained in one project become valuable in
the achievement of similar projects involving legislative drafts-
manship. The broad basis of cooperative endeavor under law
teachers, lawyers, judges, legislators and state officials collab-
orating in the development of specific tasks of statutory improve-
ment serves to minimize objections to change so frequently
present as obstacles to law reform. The Institute type of or-
ganization gives law teachers a practical outlet to translate the
fruits of legal scholarship into areas of constructive develop-
ment of the law. A method is provided for the orderly consid-

39. For reviews on progress in Code revision in France, see de la Moran-
diere, The Reform of the French Civil Code, 97 U. OF PA. L. REv. 1
(1948); Pascal, A Report on the French Civil Code Revision Project,
11 LA. L. Ray. 261 (1951) ; also 25 TULANE L. REV. 478 (1951); Ancel,
Revision of the French Civil Code, 25 TULANE L. REV. 435 (1951);
Malet et Verrier. Les Travaux de la Commission de Refonte du Code
Civil Francais, 28 CAN. B. REV. 247 (1950).
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eration of changes in the law which may be required as a result
of the jurisprudence. Adherence to deliberative processes under
which suggestions are subjected to the careful scrutiny of persons
experienced in the various segments of the legal profession is a
valuable safeguard to avoid the confusion and error that may
attend ill-considered action. The problems to be overcome are
the normal limitations of time, financial support and personnel.
Leadership and sustained interest must come from the profes-
sion. Louisiana's success with the Institute has been due in no
small measure to the driving leadership of its President who has
served the Institute from its inception. Execution of the work
entailed requires administrative competence and the working
time of faculty members as draftsmen and directors of research.
This in turn requires institutional support from the law schools
and a proper balancing with other aspects of the ever increasing
'demands made on legal educators. Lasting satisfactions in
achievements made possible through the Institute organization
should serve as a stimulus to those who may bear the responsi-
bility of adapting any portions of the Institute plan that may be
considered as applicable to the needs of another state.4"

40. In Stone and Pettee, Revision of Private Law, 54 HARV. L. Rzv. 221
(1940), the authors make as their first proposal the establishment of
revision machinery: that each state create, as soon as possible, a law
revision commission with an enabling act at least as broad as New
York's. The statutory duties of such a Commission patterned after
that of New York are set forth in n. 4, supra.


