
THE NEW GEORGIA BUSINESS ENTRIES ACT

By J. WINSTON HUFF*

The 1952 session of the Georgia General Assembly enacted
a new statute governing the admissibility in evidence of written
records made in the usual course of business. This Act' provides:

Section 1. Any writing or record, whether in the form of an
entry in a book or otherwise, made as a memorandum or record
of any act, transaction, occurrence or event shall be admissible in
evidence in proof of said act, t-ansaction, occurrence or event,
if the trial Judge shall find that it was made in the regular course
of any business, and that it was the regular course of such busi-
ness to make such memorandum or record at the time of such act,
transaction, occurrence or event or within a reasonable time there-
after. All other circumstances of the making of such writing or
record, including lack of personal knowledge by the entrant or
maker, may be shown to affect its weight, but shall not effect its
admissibility.

Section 2. The term "business" shall include every kind of busi-
ness, profession, occupation, calling, or operation of institutions,
whether carried on for profit or not.

The statute represents a departure from the established Geor-
gia practice governing admission of records compiled in the
ordinary course of business.2 Judging, however, from the in-
terpretation similar legislation has received in other jurisdic-
tions, it is not likely to prove nearly the innovation it would
seem to be on first reading.

The new Act had its origin in a model statute drafted in
1927 by a committee under the sponsorship of the Common-
wealth Fund.3 The Model Act was first adopted in New York
(1928) and thereafter by Congress (1936) and some half-

*Member of the firm of Powell, Goldstein, Frazer & Murphy, Atlanta;

A.B., 1941, University of Georgia; LL.B., 1947, Yale University;
Member Atlanta, Georgia, and American Bar Associations.

1. Ga. Laws 1952, p. 177. The Act also provides that it shall be "liberally
construed," whatever that may mean.

2. GA. CODE, § 38-310 (1933) ; see Chambers v. Williams Brothers Lumber
Company, 80 Ga. App. 38, 55 S.E.2d 244 (1949), for a good collection of
the authorities. The old Code section was not repealed by specific ref-
erence, but appears to have been impliedly repealed. Leonard v. The
State, 204 Ga. 465, 50 S.E.2d 212 (1948).

3. For the history of both the Commonwealth Fund Model Act and the
Uniform Act, see Spark, We Need a Regular Business Entry Statute,
14 GA. B. J. 7 (1951); comment in 48 COL. L. REV. 920; and the dis-
cussions in Hoffman v. Palmer, 129 F.2d 976 (2d Cir. 1942), and New
York Life Insurance Company v. Taylor, 147 F.2d 297 (D.C. Cir.
1944).
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dozen state legislatures. The Georgia statute is drawn primarily
from the Commonwealth Fund proposal, although here, as in
other states, there has been some modification of the original
version.

A variation of the Model Act is found in the "Uniform Bus-
iness Records As Evidence Act" which was prepared by the
Commissioners on Uniform State Laws. This latter version dif-
fers from the Model Act in that it expressly gives discretion
to the trial judge to determine whether admissibility of the rec-
ord is justified by the circumstances under which it was made.
The Uniform Act is in use in approximately a dozen states.

Although both the Model Act and the Uniform Act, as
adopted elsewhere, differ in some degree from the language of
the Georgia statute, all are substantially alike. Therefore a
review of judicial treatment by the courts of other jurisdictions
should give us some idea what the Georgia courts may do with
our statute, and may serve as a guide to the practicing bar in
its use in particular situations.

The primary purpose of both the Model and the Uniform
Acts is most often reported4 to have been to relieve a litigant
from the strict requirements of bringing to court the person who
actually made the record sought to be introduced. The complex-
ity of present-day business organizations, it was said, with large
numbers of clerks participating in the compiling of a single
business record, made it almost impossible for a litigant to lay
sufficient foundation for the introduction of his records or
memoranda. Either a party must disrupt his business operation
by bringing to court numerous clerks; or, in some instances, it
is impossible for him to determine, in this business machine age,
just what clerks participated in making the record. Thus use of
such records in court was in many cases effectively nullified.

The conditions and routine under which such business rec-
ords were compiled, reasoned those urging this reform, gave
such a guaranty of accuracy that the records should be admitted
as evidence under less stringent formal requirements.

It should be noted that the purpose most often given-ob-
viating the necessity of bringing to court the clerk who made
the entry - would not obtain here in Georgia, since the Geor-
gia courts have held that their presence is not necessary.5

There seems actually to have been a much broader purpose
behind these new Acts than is to be found in the Congressional

4. n. 3 supra.
5. Chambers v. Williams Brothers Lumber Company, 80 Ga. App. 38, 55

S.E.2d 244 (1949) ; Dunlap v. Hooper, 66 Ga. 211 (1880) ; Constitution
Publishing Company v. Gammon, 74 Ga. App. 380, 39 S.E.2d 725
(1946).
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Committee Reports and in the opinions of those courts that
have commented on it. This broader purpose was the liberaliza-
tion of methods of proof generally. It was apparently felt that
the common law requirements of factual proof should be eased
by permitting reference to records and documents which in
ordinary commercial life prudent persons considered an accurate
and trustworthy basis of action. If careful business men con-
sider regular business records sufficiently accurate for the con-
duct of their affairs and the making of decisions, then why should
these records not be accepted as evidence in court? If a com-
petent physician will base his treatment of a patient on the in-
formation contained in a hospital record compiled by X-ray
specialists, technicians, nurses and other hospital personnel, is
this then not competent evidence in court of the facts these
records show? At least thus runs the rationale, and it is an en-
tirely reasonable one.

Yet there is another side of the coin. Anglo-Saxon juris-
prudence is a direct descendant of trial by battle, and whether
we like it or not the legal mind cannot completely remove the
concept of combat from the judicial forum. This inheritance of
ours reveals itself in the extreme suspicion in which we hold
easy proof. We are more inclined to want to make proof more
difficult in an effort (rightly or wrongly) to increase the proba-
bility of accuracy. What may be considered reasonably trust-
worthy in the market place need not necessarily be treated so
in antagonistic courtroom proceedings. The two are not neces-
sarily parallel situations. If A claims something of B, let him
prove it; and not by means of impersonal print compiled by
persons unknown who do not come under the jury's scrutiny
and who cannot be cross-examined. Neither is this view entirely
unreasonable.

These two views are stated here not for the purpose of plead-
ing the case of one or the other, but merely to set the stage
for an examination of the new Georgia statute. It is the oppos-
ing pull of them that accounts for the interpretation this type
of statute has received in other jurisdictions. The resulting
search for a workable, reasonably safe middle way finds ex-
pression in the inconsistent and patchwork treatment this stat-
ute has met elsewhere. Courts have apparently decided each
case on an ad hoc basis, attempting to determine on the facts
of each particular case whether the documentary evidence gave
a reasonably safe evidentiary basis for deciding questions of
liberty and property. Thus we find that in a great many in-
stances documentary evidence has been rejected although seem-
ingly well within the express statutory language. In such cases
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the judges simply did not consider the evidence sufficiently trust-
worthy by customary legal standards, and found a reason for
rejecting the proffered records despite the broad language of
the statute.

Judging by the construction this legislation has received in
other jurisdictions, it can be predicted with some degree of
safety that the statute does not by a long shot mean what its
language apparently says.

Perhaps we can best analyze the new Georgia Act by separa-
ting its key phrases and examining them in the light of decisions
in other jurisdictions.

"ANY WRITING OR RECORD"

This portion of the statute has not occupied the attention of
the courts, and judicial interpretation of it has been almost lit-
eral. For example, some of the "writings" or "records" which
'have been held admissible are: ship's log,6 trust officer's di-
ary,' ledger sheets,8 scale sheet of a jockey club,9 coroner's re-
port," employer's record of hiring," church minute book,1" phy-
sician's private books, 3 architect's office cards, 4 laboratory re-
ports," hospital records, 16 time cards, 7 X-rays"5 and electrocard-
iograms, 9 memoranda of telephone conversations0 and precinct
voting records. 2' These are only a few.

"ACT, TRANSACTION, OCCURRENCE, OR EVENT"

This phrase would seem to cover every phenomena worthy
of recording, and yet some courts have imposed limitations up-

6. Gelderman v. Munson Steamship Line, 232 App. Div. 777, 249 N.Y.S.
920 (1931).

7. Waters v. Kings County Trust Company, 144 F.2d 680 (2d Cir. 1944);
Cert. denied, 323 U.S. 769, 65 S.Ct. 121, 89 L.Ed. 615 (1944).

8. Sheperdson Co. v. Central Fire Ins. Co., 220 Minn. 401, 19 N.W.2d 772
(1945).

9. O'Donnell v. The State, 188 Md. 693, 53 A.2d 688 (1947).
10. Hunter v. Derby Foods, Inc., 110 F.2d 970 (2d Cir. 1940).
11. Plat v. Chrysler Corp., 285 Mich. 241,280 N.W. 747 (1938).
12. Zinaman v. Spivelman, 246 App. Div. 851, 285 N.Y.S. 20 (1936).
13. Freedman v. New York Life Ins. Co., 324 Pa. 404, 21 A.2d 81 (1941);

Crowl v. John Hancock Mutual Life Ins. Co., 198 F.2d 562 (3d Cir.
1952).

14. In re Deakyne's Estate, 166 Pa. Super. 527, 72 A.2d 616 (1950).
15. Borucki v. MacKenzie Brothers Co., Inc. 125 Conn. 92, 3 A.2d 224

(1938).
16. Pritchett v. Etheridge, 172 F.2d 822 (5th Cir. 1949). Buckminster's

Estate v. Commissioner, 147 F.2d 331 (2d Cir. 1944); Ulm v. Moore-
McCormack Lines, 115 F.2d 492 (2d Cir. 1940).

17. People v. Richardson, 74 Cal. App. 2d 480, 169 P.2d 44 (1946).
18. Freedman v. New York Life Ins. Co., n. 13 supra.
19. Crowl v. John Hancock Mutual Life Ins. Co., n. 13 supra.
20. U. S. v. Moran, 151 F.2d 661 (2d Cir. 1945), 167 A.L.R. 403 (1945).
21. Klein v. U. S., 176 F.2d 184 (8th Cir. 1949); cert. denied, 388 U.S. 870,

70 S.Ct. 145, 94 L.Ed. 533 (1949).
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on it. The chief controversy seems to be whether this language
means only external, visible, palpable occurrences, or whether
it includes subjective, deductive and conjectural conclusions as
well. The only cases in which this particular point has been dis-
cussed are those involving medical records.

One view has it that the Act was designed to cover only
"observable" data, and was not intended to permit the intro-
duction of records containing conjecture, opinion or hypothe-
sis.2 These courts say that the statute admits only those rec-
ords prepared under circumstances assuring some internal check
as to their reliability, and as Justice Thurman Arnold put it,'
one of the sources of this internal check is the fact that such
records contain "observations on which competent men would
not differ." Where the records represent "an automatic re-
flection of observation" they will be generally accurate and re-
liable, and therefore admissible. On the other hand, if the rec-
ords contain conjecture and opinion, this guaranty of accuracy
is not present and they should be excluded.

What these opinions seem to overlook is that in the final
analysis all medical diagnosis other than the egregious case of
a bashed skull or a broken leg is, to a greater or lesser degree,
based upon the doctor's opinion and hypothesis. If the proffered
medical records in these cases had contained a simple diagnosis
of measles instead of a vague-sounding mental disease, a dif-
ferent result would undoubtedly have been reached.

A supporting argument used by these courts in excluding
"opinion" records is that the opposite party is unjustly denied
his right of cross-examination. " Apparently it was felt that
admission of these records containing extremely hypothetical
material, without the usual right of cross-examination of the
persons whose opinions were recorded, imposed too drastic a
limitation on the other party. Absence of the right of cross-
examination might not be too prejudicial in some instances; but
in others, for example where the record contains a diagnosis
of mental disorders, lack of opportunity to cross-examine the
doctor might be extremely detrimental. This view is not with-
out merit, but is indeed difficult of application. Just at what
point the right of cross-examination becomes sufficiently crucial
to justify exclusion of the record is practically impossible to de-
22. New York Life Ins. Co. v. Taylor, 147 F.2d 297 (D.C. Cir. 1945);

England v. U. S., 174 F.2d 466 (5th Cir. 1949) ; Lykes Brothers S. S.
Co., v. Grubaugh, 128 F.2d 387 (5th Cir. 1942) ; Masterson v. Pennsyl-
vania R. R., 182 F.2d 793 (3rd Cir. 1950); Weis v. Weis, 147 Ohio
416, 72 N.E.2d 245 (1947).

23. New York Life Ins. Co. v. Taylor, n. 22 supra.
24. Justice Arnold aptly states the case in New York Life Ins. Co. v.

Taylor, n. 22 supra.
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termine. It will largely depend upon which side of the case one
finds himself.

The majority view in this situation is to admit these medical
records, regardless of the fact that they may include matters
of opinion or hypothesis. 5 These decisions say that the distinc-
tion between a diagnosis and an observation is without sub-
stance, and that a hospital record, otherwise qualified, should
not be denied admission simply because it may contain a phy-
sician's opinion or conclusions. If the doctor were present in
court testifying as an expert he would be permitted to state his
opinions, so it is no valid objection that he has done so in
writing. Typical of the opinions and conclusions which have been
admitted are statements as to mental capacity,26 tuberculosis,"
ptomaine poison, 28 cerebral hemorrhage,29 ruptured disc,"0 and
intoxication."

Another restriction which has been imposed by a few courts2

is that the "act, transaction, occurrence or event" (as distin-
guished from the entry of it) must be incident to the business
for which the record is being made. Where the act or event rec-
orded is disassociated from the business of the person for whom
the record is made, then the record, according to this view, is
not admissible. Thus the occurrence of an accident is not con-
nected with the regular business of a hospital, and the patient's
statement of how it happened, even if recorded as a routine
procedure by the hospital, is not admissible.

"REGULAR COURSE OF BUSINESS"

Just what constitutes "regular course of business" has been
productive of greater discussion and diversity of opinion than
any other portion of the statute.
25. Reed v. Order of United Commercial Travelers of America, 123 F.2d

252 (2d Cir. 1941); Pritchett v. Etheridge, n. 16 supra; People v.
Kohlmeyer, 284 N.Y. 366, 31 N.E.2d 490 (1940); Conlon v. John Han-
cock Mutual Life Ins. Co., 342 Pa. 404, 21 A.2d 81 (1941); Korte v.
N.Y., N.H. & H.R.R. 191 F.2d 86 (2d Cir. 1951); Bartkowski v. Pitts-
burgh and Lake Erie R.R., 172 F.2d 1007 (3d Cir. 1949); Buckmin-
ster's Estate v. Commissioner, n. 16 supra.

26. Pritchett v. Etheridge, n. 16 supra; People v. Kohlmeyer, n. 25 supra.
27. Conlon v. John Hancock Mutual Life Ins. Co., n. 25 supra.
28. Hunter v. Derby Foods, Inc., n. 10 supra.
29. Buckminster's Estate v. Commissioner, n. 16 supra.
30. Korte v. N. Y., N. H. & H. R. R., n. 25 supra.
31. Reed v. Order of United Commercial Travelers of America, n. 25 supra.
32. Valenti v. Mayer, 301 Mich. 551, 4 N.W.2d 5 (1942); Sadjak v. Parker-

Wolverine Co., Inc., 281 Mich. 84, 274 N.W. 719 (1937) ; Green v. City
of Cleveland, (Ohio App.) 79 N.E.2d 676 (1948); Masterson v. Penn-
sylvania R. R., n. 22 supra. This is akin to the thesis announced by
the Supreme Court of the United States in Palmer v. Hoffman, infra
n. 40, but not quite the same. Here the court made the point that the
-event recorded was not part of the regular business, while in Palmer
-v. Hoffman, the recording was not incident to the business.
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The requirement that the record be made in the regular
course of business has been interpreted by some courts to mean
that not only must the' person making the entry be acting in
the regular course of business, but that all informants who sup-
ply the information recorded must have been acting in the
regular course of business as well. This rule was first announced
by the New York Court of Appeals in Johnson v. Lutz,33 where
one of the parties in a wrongful death action proffered the police
report of the accident. It appeared that the policeman making
the report did not see the accident, and got all his information
from bystanders. The court held the report inadmissible, saying
that the Act was not intended to admit reports or records com-
piled from information given by volunteers who were not acting
in the regular course of business and who had no duty in relation
thereto.

The New York view has been followed by what appears to
be a majority of the decisions, although most of them do not
so nicely spell out the exact principle as does the Johnson case.
Most of these decisions exclude such records on the ground that
they contain "hearsay" statements. 4 The statute, they say, does
not make an otherwise inadmissible statement competent just
because it has been written down. There was no intention to
change the rules of competency; the Act merely provides a
method of proof and nothing more. In support it is pointed out
that even if the person making the entry, such as the policeman,
were called to the witness stand, he would not be allowed to
testify what someone else told him. Therefore the written state-
ment of that hearsay is not admissible.

The result reached in these cases seems sound when judged
by the rule of the Johnson case, although the reason given does
not. The hearsay objection raised in these latter cases cannot
be consistently applied in some of the simplest instances. For
example, take the situation in a store where a clerk sells goods
to a customer, and then tells the bookkeeper to enter the pur-
chase on the customer's account. Clearly the entry in the firm's
33. 253 N.Y. 124, 170 N.E. 517 (1930). See also Needle v. N.Y. R.R. Corp.,

227 App. Div. 276, 237 N.Y.S. 547 (1929). Compare Bailey v. Barnelli,
23 Ga. 582 (1857) and Fielder Brothers & Co. v. Collier, 13 Ga. 496
(1853).

34. Hubsch v. U. S., 174 F.2d 7 (5th Cir. 1949) ; Beverly Beach Club v.
Marron, 172 Md. 471, 192 A. 278 (1937); Paliokaites v. Checker Taxi
Co., 324 Ill. App. 21, 57 N.E.2d 216 (1944) ; McGowan v. City of Los
Angeles, 100 Cal. App. 2d, 386, 223 P.2d 862 (1950) ; Green v. City of
Cleveland, supra; Scott v. Gibbons Co.. 192 Md. 319, 64 A.2d 117
(1949) ; Petterson v. Lake, 136 Ohio St. R. 481, 26 N.E.2d 763 (1940) ;
Kelly v. Ford Motor Co., 280 Mich. 378, 273 N.W. 737 (1937) ; Geroeami
v. Fancy Fruit and Produce Corp., 249 App. Div. 221, 291 N.Y.S. 837
(1936) ; B. & 0. Ry. Co. v. Zapf, 192 Md. 403, 64 A.2d 139, 6 A.L.R.2d
400 (1949).
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books that the customer has bought a certain article is hearsay
as to the bookkeeper. But it is just as clear that the books would
be admissible to prove the account.

The criterion for judging the admissibility of records where
hearsay information is involved should not be whether the entry
is in fact the product of hearsay, for in almost every instance
of record keeping the element of hearsay is present. What
should be determined is whether the informant, as well as the
entrant, was acting in the regular course of business with re-
gard to the compilation of the record.

The New York rule is in keeping with the spirit of the statute.
The chief argument for admitting regular business books and
records as evidence is that the conditions under which they were
made give a reasonable guaranty of their reliability. The general
credit accorded them is due to the fact that the information they
contain is collected and recorded by persons acting according
to a routine and customary procedure. If the informant is not
within such an orbit, this internal check on accuracy is absent
and the records are not reliable. Although some courts have,
by a literal reading of the statute, held otherwise,35 the New
York rule seems better suited to the ends of justice.36

Another interpretation of "regular course of business" was
expostulated by Judge Jerome Frank in Hoffman v. Palmer."
In this case the defendant railroad offered in evidence a writ-
ten statement of the engineer, who died before trial, taken a
short time after the accident. It was shown that the railroad
regularly took such statements from the crews of trains in-
volved in accidents as part of its established routine of invest-

35. Tucker v. Loew's Theater and Realty Corp., 149 F.2d 677 (2d Cir.
1945); Bethlehem-Sparrow's Point Shipyard, Inc. v. Scherpenisse, 187
Md. 375, 50 A.2d 256 (1946). A case pregnant with mischievous pos-
sibilities is Woodward v. U. S., 182 F.2d 793 (3d Cir. 1950), in which
the court admitted as proof of paternity the records of a home for
unwed mothers reciting that a woman claimed a named man as father
of her child.

36. Compare the rule in use in Pennsylvania (which has the Uniform
Act) where in judging the admissibility of records containing "opinion"
or "hearsay" statements, the courts have required a showing by the
offeror of the knowledge or competency of the person responsible for
the statement. Thus in Paxos v. Jarka Corp., 314 Pa. 148, 171 A. 468
(1934), hospital records revealing a back injury were rejected because
it was shown that the entries were made by internes not yet admitted
to the practice of medicine. The persons responsible for the medical
diagnosis were not possessed of sufficient expert knowledge to make
the record competent evidence. See also Lane v. Samuels, 350 Pa. 446,
39 A.2d 626 (1944). This objection has been mentioned in a few other
cases. See: Shiovetz v. New York Life Ins. Co., 281 Mich. 382, 275
N.W. 181 (1937); Stone v. Goodman, 241 App. Div. 290, 271 N.Y.S.
500 (1934); Wiedow v. Carpenter, 310 Ii. App. 342, 34 N.E.2d 83
(1941).

37. Hoffman v. Palmer, n. 3 supra.
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igation. The statement was held inadmissible. Judge Frank rea-
soned that the phrase "regular course of business" was
a legal term of art which had always meant that the rec-
ord must have been made under circumstances safeguarding
against "strong bias" and powerful motive to misrepresent."
Nothing in the history of the new statute indicated that the
term as there used was intended to mean anything other than
what it had meant before. The engineer's statement obviously
did not qualify with this established requirement implicit in
the phrase "regular course of business." The statement was
given by the engineer, who had a strong desire to exculpate him-
self and relieve his employer of liability, and was recorded with
a consciousness of probable litigation. The statement was "drip-
ping with motivations to misrepresent," and was therefore in-
admissible."

Several other opinions have referred to the "motive to mis-
represent" as an element in deciding admissibility, but have not
made it the sole determining factor?

The United States Supreme Court granted certiorari in the
Hoffman case, and here another interesting theory was developed
in an opinion by Justice Douglas affirming the Circuit Court.4"
The Supreme Court decided, with little reference to Judge
Frank's rationale, that the engineer's statement was properly
excluded because it really was not a regular business entry in
the first place. A distinction must be made, according to Justice
Douglas, between the inherent or primary functions of a bus-
iness and its auxiliary or secondary functions. Only those rec-
ords made incident to the former are "regular course of bus-
iness" entries; those compiled in pursuance of the latter are
not. The engineer's statement was not prepared for the "sys-
tematic conduct of the enterprise as a railroad business;" it was
not a record made incident to the "conduct of the business as a
business." On the contrary, it was part of the secondary or
auxiliary function of preparing against possible litigation, which
had nothing to do with the strict business of railroading. This
is a hairsplitting distinction which would undoubtedly surprise
a great many railroad men.
38. But contrast Judge Frank's opinion in Worte v. N. Y., N. H. & H. R.R.,

n. 25 supra, in which he ruled admissible the reports of doctors hired
b ythe defendant railroad to examine the plaintiff. Here the plaintiff,
who had obtained the letters through use of discovery process, was the
offeror. Evidently if the plaintiff wanted to introduce the records, it
was some assurance that the railroad had not succumbed to "the motive
to misrepresent" mentioned in Hoffman v. Palmer, n. 3 supra.

39. Needle v. N. Y. R.R. Corp., n. 33 supra; Freedman v. Mutual Life Ins.
Co. of N. Y., n. 13 "tpra; Paxos v. Jarka Corp., n. 36 supra; Lane v.
Samuels, n. 36 supra.

40. Palmer v. Hoffman, 318 U.S. 109, 87 Law Ed. 645, 63 S.Ct. 477 (1943).
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Justice Douglas' real concern was that parties should not be
allowed to manufacture self-serving evidence by merely in-
stalling a regular system of recording and preserving their own
versions of accidents. This is undoubtedly true. Nevertheless,
there is a certain internal check on gross falsification by organ-
izations whose operations require systematic investigation of
accidents. If a business enterprise consciously required will-
fully incorrect reports of accidents, it could never make a sen-
sible decision in respect thereto. A railroad needs to have the
unvarnished facts of an accident, in order to determine how
much a case is worth or whether to settle or litigate, just as
much as it does the correct amount of the fares paid. This is
no absolute guaranty of truthfulness to be sure, but neither is
there one when the engineer is put on the witness stand.

Furthermore, this rule seems most difficult of application.
What is the primary function of a business or profession and
what is not? Is a physician's primary function to treat sick
people, and not to make records of this treatment? If so, are
not his records, kept as a mere adjunct, inadmissible?"'

Whether the record or memorandum is an original, or is a
copy or transcript, has in some instances been important in de-
termining its admissibility under the statute. Some courts have
held that a tabulation or compilation made from business rec-
ords is not itself made in the regular course of business and is
therefore inadmissible.

The more reasonable view would seem to be, at least where
the records are voluminous or unwieldy, that a properly identi-
fied extract or tabulation be admitted. Under prior Georgia
decisions, this latter rule should probably prevail."

It should be no surprise that private diaries or note books

41. See Commonwealth v. Harris, 351 Pa. 325, 41 A.2d 688 (1945), where
the court, in rejecting the records of a physician containing the state-
ment made by his patient as to the identity of his assailant, commented
that the business of doctoring and policing crimes were two different
occupations, and entries relating to the latter were not in the former's
course of business.

42. Booth and Flinn Co. v. Andrews, 249 App. Div. 893, 292 N.Y.S. 527
(1937); Collateral Liquidation, Inc. v. Manning, 287 Mich. 568, 283
N.W. 691 (1939), (the delay in making the record was also important
here); Ostroff v. Girard, Inc., 85 A.2d 174 (R.I. 1951). Compare
Creamer and Gresham v. Shannon, 17 Ga. 65 (1855), where the court
rejected a copy of the original record which had been destroyed by
fire.

43. O'Donnell v. The State, supra; U. S. v. Mortimer, 118 F.2d 266 (2d Cir.
1941); Geblin v. N. Y., N. H. & H. R.R. Co., 62 F.2d 500 (2d Cir.
1953.

44. Rhymer v. Fidelity and Guaranty Fire Corp., 81 Ga. App. 308, 58
S.E.2d 471 (1950); Cabiness v. The State, 8 Ga. App. 129, 68 S.E.
849 (1910).
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are not admissible because not made in the regular course of any
business."

Lastly, do not forget that the "regular course of business" is
a double-barrelled requirement. Not only must the trial Judge
find that the record was made in the regular course of business,
but he must also find that it was the regular course of the bus-
iness to make it. If this latter specification is not met, the rec-
ord is inadmissible.

46

"AT THE TIME OR WITHIN A REASONABLE TIME THEREAFTER"

The Georgia statute in this particular is slightly different
from the Model and Uniform Acts as adopted in most juris-
dictions. The limit stated in the Georgia Act is "within a reason-
able time" after the event, whereas most other statutes re-
quire the recording be done "near" the time. As a practical mat-
ter, however, regardless of the wording of the particular statute,
it should be a question for the trial judge to determine whether,
in a given instance, the record was made within a short enough
period after the occurrence to insure reasonable accurracy."
This feature of the statute has received scant attention from
the courts."

OTHER GROUNDS FOR ADMISSION OR REJECTION

Determininv whether a particular record cornlies or fails to
comply with the new statute does not necessarily answer the
final question of its admissibility, for there may be other statutes
or rules of evidence which govern. For example, although a
particular record may come within the language of the Act, the
fact that it may have been made under circumstances causing the
45. In re Pappalau's Estate, 261 App. Div. 705. 27 N.Y.S.2d 787 (1941);

Paretta v. Yuhas. 273 App. Div. 977, 78 N.Y.S.2d 235 (1948); Buckley
v. Altheimer. 152 F.2d 502 (2d cir. 1945). Compare Schall v. Eisner,
58 Ga. 191 (1877).

46. Masterson v. Pennsylvania R.R., supra; U. S. v. Rapty (C.C.A.-2) 157
F.2d 964 (2d Cir. 1946) ; cert. denied 329 U.S. 806, 67'S.Ct. 501, 91
L.Ed. 688. On the contrary, however, the federal courts have in some
instances required little formal proof. For example, see Ulm v. Moore-
McCormack Lines, supra, where the court merely said that the authen-
ticity of the records was "not doubted."

47. Compare Taylor v. Tucker, 1 Ga. 231 (1846), where Judge Nisbet, in
discussing the common law rule stated that the entry must be made
so near in point of time as to be part of the res gestae, but admitted
that this would depend very much on the circumstances of each case.
See also Harper v. Hammond & Sons, 13 Ga. App. 238 (1913), in
which the court indicated approval where the entries in some instances
were made in the books on Saturday of each week following the trans-
action.

48. Crowl v. John Hancock Mutual Life Ins. Co., n. 13 supra, where a
physician delayed as much as two weeks in transcribing his notes to
his regular office records. See also Collateral Liquidation, Inc. v. Man-
ning, u. 42 supra.
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lawyer-client privilege to attach will probably prevent its re-
ception into evidence."

One court has held a record inadmissible at least partly be-
cause its recitals involved an opinion on a subject within the
exclusive province of the jury to decide. The decision is prob-
ably based on the common law rule that a witness is not per-
mitted to give an opinion on the ultimate fact at issue between
the parties.'

On the other hand, an otherwise objectionable record may be
admitted in a particular case because it contains an admission
against interest by one of the parties5 or some other excep-
tion to the hearsay rule is applicable.

The Georgia decisions have always allowed a record to be
introduced for the purpose of corroboration even though it did
not strictly comply with the old shopbook rule," and there is
no indication that the legislature, in enacting the new statute,
intended to change this procedure. Similarly, a record can be
used to refresh the recollection of a witness, despite the fact
that it may not be admissible under the statute."

There are statutes, such as those making birth and death
certificates admissible,"4 which in a given case will determine in
favor of admissibility although the record would not qualify
under the new Act.

CRIMINAL CASES

The statute is applicable to criminal cases,5
5 and admission of

documents within the scope of the Act does not violate the con-

49. Hollien v. Kaye. 194 N.Y. Misc. 818, 87 N.Y.S.2d 782 (1949) : Ga. Code,
§ 38-1605 (1933). See Palmer v. John Hancock Mutual Life Ins. Co.,
supra, in which the New York physician-patient privilege was invoked.
Another recent Georgia statute of privilege is that concerning religious
confessions or confidences, Ga. Laws 1951, p. 468.

50. Bothner v. Keegan. 275 App. Div. 470, 89 N.Y.S.2d 288 (1949). Com-
pare Metropolitan Life Ins. Co. v. Saul, 189 Ga. 1, 5 S.E.2d 214 (1939) ;
GA. CODE §§ 38-1708, 38-1710 (1933). Generally on thi subject, see 32
C.J.S. Evidence § 446 (1942).

51. Pivar v. Manhattan General, Inc., 279 App. Div. 522, 110 N.Y.S.2d 786
(1952); Lopoczyk v. Chester A. Poling, Inc. (C.C.A.-2) 152 F.2d 457
(1945); Jacobs v. Conn. Co., 137 Conn. 189. 75 A.2d 427 (1950) ; Reck
v. Whittlesberger, 181 Mich. 463, 148 N.W. 247 (1914). See also Ga.
Code, Title 38, c. 4 (1933).

52. Robinson v. McCommons, etc. Co., 24 Ga. App. 106, 100 S.E. 43 (1919)
Bush v. Fourcher, 3 Ga. App. 43, 59 S.E. 459 (1907); VanGundy v.
Wilson, 84 Ga. App. 429, 66 S.E.2d 93 (1951); Constitution Publishing
Co. v. Gammons, n. 5 supra.

53. GA. CODE § 38-1707 (1933).
54. Ga. Laws 1945, p. 236. Compare Berwin v. Levinson, 311 Mass. 239,

42 N.S.2d 568 (1942), where a diary of teh decedent was admitted
under a statute making competent declarations of deceased persons.

55. People v. Kohlmeyer, n. 25 supra; O'Donnell v. The State, n. 9 supra;
State v. Phillips, 90 Ohio App. 44, 103 N.E.2d 14 (1951) ; Klein v. U. S.,
n. 21 supra; U. S. v. Quick, 128 F.2d 832 (3rd Cir. 1942); See Pressley
v. The State, 207 Ga. 274. 61 S.E.2d 113 (1950).
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stitutional right56 of an accused to be confronted with the wit-
nesses against him.5"

CONCLUSION

In evaluating the new statute, its historical background should
not be forgotten. The old common law rule, as well as the
Georgia Shop Book statute, were designed to facilitate proof
of accounts by merchants, tradesmen and professional people.
The old Code section labeled the type of admissible records
"books of account," meaning ledgers, journals, cash books, pur-
chase tickets, and the like. And in the pleas for reform of the
old rule, the examples of injustice resulting from it invariably
involved just such records - commercial or mercantile books of
account. Most persons will probably agree that a change was
needed to relieve some of its strictures. In fact the Georgia
courts as early as 1853, were giving the old law a wide, even
violent, construction in an effort to make it meet the changed
commercial conditions.

But the new statute is not merely a liberalization of the
books of account rule. It eases the burdens of that rule, and
adds a great deal more which was never comprehended in the
original statute. The new law introduces a new concept in per-
mitting the introduction of almost any type of regularly kept
records in anv field of endeavor as evidence of what the records
purport to show. Courts have had no trouble with the new
statute when the records were within the realm of "books of
account" - such as charges and credits, purchases and sales,
deposits and withdrawals - as this term is commonly under-
stood.

The courts have not been narrow in construing the new law
as applied to this type of record.

The difficulty has been encountered in passing upon records
outside that category, where there has been controversy and
confusion, and an almost unanimous refusal to apply the law
in its literal terms. Courts appear to feel that somehow a med-
ical diagnosis may not be as accurate as the doctor's charge
book, that a railroad's file of investigation may not be as trust-
worthy as its bills of lading; and that justice to the opposite
party requires the airing of these matters by cross-examination
under the eyes of the jury. In many of these cases the limitations
do not seem petty nor undesirable.

56. U.S. CONST., AMEND. VI; GA. CONST., Art. I, § 1, 5, GA. CODE ANN.
§ 2-105 (1948 Rev.).

57. U. S. v. Leathers, 135 F.2d 507 (2d Cir. 1943). But see the doubt of
the Fifth Circuit Court of Appeals in England v. U. S., 174 F.2d 466
(5th Cir. 1949).
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The new statute has not been the cure-all which some hoped
it would be. Its scope is too broad not to include many in-
stances where it would be unsound and unjust to apply the Act
in its literal terms. It is chiefly in these extreme cases that the
courts have begun to hedge the new statute about with excep-
tions and restrictions. This is not entirely due to what Wig-
more has called the "perverse stolidity" of the legal mind.

Possibly this reform calls for yet another. Written records
have an air of genuineness, and are likely to carry great weight
with the jury. If one party is to be confronted with such rec-
ords, without any opportunity to cross-examine the persons who
compiled it, he ought to be able to determine prior to the time
of trial that the other party is going to confront him with such
evidence. Then he would be able to bring in his own witnesses
to rebut any inaccurate parts of the record as a substitute for
his lost opportunity to cross-examine. A broader right of dis-
covery would aid in counteracting many of the deficiencies which
courts have noted in the statute.

Thus the net effect of the statute in many cases may be mere-
ly to shift the burden of calling witnesses from one party to the
other. In order to rebut the written evidence, the party against
whom it is used will have to bring witnesses of his own - in
some instances the very same witnesses whose presence the law
was designed to excuse. Yet this will not be true in a majority
of the cases, and it is one of the great benefits of the Act that
it admits in an uncomplicated fashion records and books the
basic truthfulness of which the opposite party does not really
question anyway.

A change was undoubtedly needed. With reasonable judicial
limitations, the new Act should prove to be useful and advan-
tageous to the practicing lawyer.


