
PRE-TRIAL CONFERENCE

By ROBERT B. TROUTMAN*

Probably the most decisive test of a civilization is the manner
in which justice is administered. It matters not whether we ac-
cept the views of those who believe in the "natural law"
theory or of those who believe that all rights originate with the
people. It is man's highest calling of man in organized society.
Over the centuries, the English speaking people have wrestled
with the problems of procedure in deciding and settling dis-
putes between the individual and his government, and between
individual citizens. Their courts were created for the purpose
of making these decisions. They conferred great power upon
these courts. In America they are equal in power with our legis-
lative and executive branches of government. Our courts are
the instrumentalities which bring the law home to the individual
citizen.

One everlasting problem has been to reduce the cost and to
hasten the decision of the courts. Rules of pleading, of evidence,
and of procedure have been evolved and modified in an effort
to solve it. The purpose of all these rules has been to assist the
deciding body in arriving at the truth. These efforts, however,
in the main, have resulted in means which are expensive, waste-
ful of time and money, and have never met the satisfaction and
approval of either the bar or the public. As man creates tribunals
to administer justice, it seems to be almost inescapable that he
becomes involved with complex rules of procedure which render
the pathway to the ultimate goal winding, intricate, and obscure,
even to the select few who are supposed to be experts in the
field.

One of our learned law teachers recently stated:
In the realm of honest searching for facts, nothing could be

further removed from scientific method than the rules governing
procedures used in courts. Scientific method involves systematic
observation, impersonally conducted under conditions which per-
mit the checking of results by others. The courts and jurists have
engaged in no systematic observation. The adversary approach to
facts usually presents a dog fight between two conflicting ver-
sions out of which the trier is expected to emerge triumphantly
carrying in his teeth the bone of 'truth'.1

Editor's Note: In line with the recommendations made in this
article, the attention of the reader is called to Ga. Laws 1953, p.
269, which was enacted after Mr. Troutman's material was sub-
mitted for publication.

*Member of the firm of Spalding, Sibley, Troutman & Kelley, Atlanta;
A.B., 1911, University of Georgia; LL.B., 1914, Harvard Law School;
Member Atlanta, Georgia and American Bar Associations.

1. Cleary, Evidence as a Problem in Communicating, 5 VAND. L. REv. 277
(1952).
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These difficulties, and human nature being what it is, are the
foundation for the doctrine so oft announced by the courts and
so fervently believed by the laymen: settlements of litigation and
threatened litigation are favored in the law.

"Compromises of doubtful rights are upheld by general
policy, as tending to prevent litigation in all enlightened sys-
tems of jurisprudence." 2

Members of the legal profession pay tribute, also, to the
general assertion that justice delayed is frequently justice de-
nied. The public - as taxpayers, as litigants, as witnesses, and
as jurors - are deeply concerned over the delay and the in-
evitable expense and waste in litigation.

Sensible laymen are constantly studying means and methods
to arrive at compromises and to have decisions of their con-
troversies reached by methods other than by court procedure.
The increase in the compulsory arbitration clauses in contracts
and in administrative tribunals, free from technical rules of
procedure and evidence, is viewed with alarm by the legal pro-
fession generally. But these laymen and many lawyers in our
legislative halls prefer them to the more expensive and dilatory
court trials. They are familiar, both from history and experi-
ence, with the delays of a century ago so graphically portrayed
in fiction by Dickens in Bleak House.' In actuality, today, the
trials of anti-trust cases by the Government are equally shocking.
One trial before Judge Medina in the Southern District of New
York has just consumed more than i6 months, with the Govern-
ment still engaged in the introduction of its evidence in opening
the case. As this article is being written, the press carries a
statement from Government counsel in Chicago that it will
consume four months or more in presenting its evidence in the
duPont case in opening. Readers of Dickens will recall the great
tragedy when the final judgment in Jarndyce v. Jarndyce4 an-
nounced that the costs had consumed the entire estate, one of
the chief litigants dropped dead. Dickens was the eloquent
spokesman for an aroused public on the conduct of the courts
in his day.

These are extreme cases, but they illustrate what is apparent
to every lawyer and every thinking layman. When he is faced
with a prospective lawsuit, the client usually wants an answer
to three simple questions: (i) What will it cost? (2) How long
will it take? and (3) What are my chances of success?

The lawyers and the judges who have been interested in the
2. Smith v. Smith, 36 Ga. 184, 191 (1867).
3. Published in 1852-1853, describing the Court of Chancery of a quarter

of a century before.
4. DICKENS, BLEAK HOUSE. See n. 3 supra.
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improvement of the administration of justice can measure the
extent of their accomplishment by their answers to these ques-
tions. We print and speak hundreds of thousands of words every
year in an effort to find satisfactory answers. But lawsuits, like
wars, are conducted in an atmosphere wholly different from that
in which we place parties who seek, in good faith, to arrive at
an end to their differences. If compromise and settlement of
these disputes are, in truth, favored in the law, it follows that
trials of law cases are to be avoided if possible. Likewise, it
follows that in the practical administration of justice, lawyers
and judges and all officers of the court should welcome reason-
able measures which encourage settlement of controversy, there-
by avoiding a trial.

When it is found, however, that settlement cannot be made
and that the case must be tried, everyone should also welcome
new methods to reduce the waste and delay in arriving at the
facts which surround the controversy and in reaching the con-
clusion, freed from the elements of surprise and "ambush"
which, of course, do not necessarily lead to the truth.

Systems of pleading have not, in the main, reduced this waste
of time and money or avoided the delay in reaching the ultimate
decision of cases.

Civil cases, unlike criminal cases, have no preliminary pro-
cedures to determine whether there is "probable cause" for the
bringing of the suit. In criminal cases there is an indictment by
a grand jury or a commitment hearing before a magistrate or
an accusation filed by the state's attorney preliminary to trial
of the criminal case. Each of these procedures results in a finding
that there is probable cause which justifies the time and expense
of a trial. In civil cases, on the other hand, the plaintiff, with-
out any preliminary finding of probable cause, institutes his
action. The proceeding then becomes a contest of adversaries.
In the past these adversaries have, in the main, controlled the
methods of setting out their contentions and determining wheth-
er there shall be a trial of the issues.

Modern codes of pleadings have undertaken to simplify the
statement of each party's contentions. In Georgia, for example,
the Code provides that the plaintiff shall set forth his cause of
action plainly, fully, and distinctly in orderly and distinct para-
graphs. It also requires the defendant to distinctly answer each
paragraph and not file a mere general denial.' This system
should reduce the issues to actual and real points of difference.
From the pleadings, therefore, the court and jury should be able
to readily identify these points. In practice, however, more

5. GA. CODE §§ 81-101, 81-103, 81-306 (1933).
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frequently than not, plaintiff alleges more than is necessary
to make out his case, and some things which he cannot and does
not expect to prove. The answer usually amounts to a general
denial, although it takes the form of a reply to each numbered
paragraph of the petition and frequently contains matter which
cannot be proved. As a result, there are many denials of alle-
gations to which there is really no controversy. Under the
Federal Rules of Civil Procedure the plan is for the pleadings
to contain only a most general statement of the case and rele-
gate the parties to an elaborate scheme of "discovery" pro-
cedures, to get details necessary to avoid surprise. This leads
to motions for more particular statements, requests for admis-
sion, interrogatories and counter motions and objections, et
cetera. The results of both systems, whether pleadings allege
details or generalities, are that the plaintiff feels that he should
be prepared to proceed, with evidence, to establish every allega-
tion in his petition, many of which form no part of the real is-
sues. Likewise, the defendant usually prepares himself to prove
by evidence every contention asserted or relied on in defense.
Both feel that they cannot take the risk of not being pre-
pared to meet all possible contentions alleged by the opposing
party. Preparation and presentation of such evidence require
time, effort and expense, all of which may be unnecessary. Yet
only the rare counsel has the temerity to avoid such prepara-
tion.

Likewise, rules of evidence frequently impress witnesses, lit-
igants, and jurors as being designed to defeat justice rather than
assist it. Small wonder it is that these rules are undergoing re-
consideration and modification to liberalize the introduction of
evidence. As Professor Cleary puts it: "The law of evidence is
sagging to the point of collapse under its own weight."'

Of course, there must be rules. Without them there can be
no orderly procedure either in courts or in any other human
organization created to determine disputes. However, the rules
should be made and applied, in all instances, so as to provide a
satisfactory answer to the questions stated above. They are al-
ways in the minds of every litigant and every member of the
public with respect to a lawsuit. Rules should be adopted which
will hasten discovery of the truth, lessen the cost of procedure,
and permit some reasonable estimate as to the probable out-
come.

The "simplified" pleadings and rules of evidence having
failed, it became essential that some device be discovered to
simplify the issues and avoid unnecessary preparation in ad-
6. See n. 1 supra.
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vance of the trial itself. A procedure was needed which would
determine the real points of difference before the parties
"squared-off" in the battle arena of the trial itself, where in
many instances there were no "holds barred." This procedure
had to be other than the "discovery" measures above enumer-
ated, because they, too, are "adversary" in character. They are
invoked, responded to and objected to by the contestants in an
atmosphere of contest and resistance.

One of the most encouraging developments in procedure has
been the pre-trial conference in civil cases. It received its first
practical operation some twenty-three years ago in Detroit.
It was the product of necessity. The trial dockets became so
clogged, and trials were so long delayed that something had to
be done. Something was done by the judges of the courts in
that city. Gradually, out of their trial and error methods, the
pre-trial procedure was evolved as a definite and worthwhile
addition to our system of jurisprudence. It was done without
legislation, by judges who saw the necessity and met it squarely.

Since its inauguration in Detroit, it has been widely publicized
in legal publications, in conferences of those seeking to improve
judicial procedure, and in countless speeches and demonstrations
of its purposes, its practical operation and in its results. It has
been promulgated in the Federal Rules of Civil Procedure, and
in statutes and court rules of at least twenty-nine states. In fact,
there is so much literature available on the subject now, about
the only task left for a writer is to give his testimony, based
upon experience and study of the literature on the subject.!

Fundamentally, the pre-trial is a proceeding constructed in
an atmosphere wholly different from that prevailing in a court
trial or even in deposition taking. One of its most helpful aspects
is its informality. Counsel are brought together before the
judge, usually after the pleadings are in, to confer on means
7. Fee, The Lost Horizon in Pleading Under Federal Rules of Civil Pro-

cedure, 48 COL. L. REv. 491 (1948); Fee, Justice in Search of a Hand-
maiden, 2 U. OF FLA. L. REv. 175 (1949); Shafroth, Pre-Trial Tech-
niques of Federal Judges, 28 J. AM. JUD. Soc'Y. 39 (1944); Crawford,
Legal Problems of the Pre-Trial Conference, 31 CORNELL L. Q. 285
(1946); MacDonald, A Survey of the Administration of Justice in New
York, 31 CORNELL L. Q. 648 (1941); Sunderland, The Theory and Prac-
tice of Pre-Trial Procedure, 36 MICH. L. REv. 215 (1937); Paschal,
Pre-Trial in North Carolina: The First Eight Months, 28 N.C. L. REv.
375 (1950); Niles, Pre-Trial, 11 MD. L. REv. 300 (1950); Crary, The
Pre-Trial in Action, 37 IOWA L. REV. 341 (1952).

The Annual Reports to the Judicial Conference of the United States
of the Committee on Pre-Trial Procedure of 1949 and 1950, contain
comments from federal judges from all over the country as to their
experience with pre-trial procedures, rural and urban courts alike.
They also contain references to cases where decisions on the effect of
the procedure has been passed upon.
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of clarifying and defining the issues and avoiding the time and
expense in the production of unnecessary proof; and incidentally
to see if there is any possibility of settling the case without the
necessity of a trial. Most of the judges hold the conference in
chambers. They have found that the lawyers will arrive at agree-
ments on procedure more readily at such informal conferences.
In a few courts, however, the judges conduct the so-called "con-
ference" in open court, with all the formality of arguments
upon motions and pleadings and with an official report being
made of the proceedings.

Rule i6 of Federal Rules of Civil Procedure, adopted in
1938, came nine years after "pre-trial" had been instituted in
Detroit. It contains typical outlines of the procedure to be
found in state courts where pre-trial conferences are held. It
authorizes the court in its discretion to direct the parties, through
their attorneys, to appear for a conference to consider: ( i ) the
simplification of the issues; (2) amendments to the pleadings;
(3) possibility of obtaining admissions of fact and of docu-
ments so as to avoid unnecessary proof; (4) the limitation of the
number of expert witnesses; (5) advisability of referring some
of the issues to a master for fact findings; and (6) such other
matters as may aid in the disposition of the action. The court
is required to make an order as to whatever action is taken at
the conference, the amendments allowed, if any, and the agree-
ments made by the parties as to any matters considered and
which limit the issues for trial to those that are not disposed
of by such admissions or agreements of counsel. When such
order is taken, it controls the subsequent course of the action.
However, it may be modified in the discretion of the court in
order to prevent a manifest injustice.

Since its inauguration in 1938, the pre-trial procedure had
met with such marked success in shortening trials, reducing ex-
penses and clearing congested dockets of the courts, that the
American Bar Association's Section on judicial Administration
and its Special Committee for the Improvement of the Adminis-
tration of Justice held a clinic in Chicago, at the Association's
Annual Meeting in 1944. The procedure at pre-trial conferences
was demonstrated in several cases before the large number of
lawyers from the entire country in attendance.' That has been
followed by similar clinics and demonstrations in every section
of the country.? It has excited such interest, that these clinics
are attended by great numbers of lawyers. At the last session of

8. Fully reported in 4 F.R.D. 35, et seq. (1944).
9. A report of the demonstrations in four cases has been published in

11 F.R.D. 3-43 (1951).
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the American Bar Association in San Francisco, the United
States District Court could not accommodate the audience de-
siring to witness the demonstration conducted under the auspices
of the federal judges in the Ninth Circuit.

Obviously, it has not cured all the evils nor accomplished the
full objectives which the provision seeks in every case, but it
is one of the most useful and adaptable procedures ever de-
vised to help the courts reach the goal of a speedy, efficient, and
economical decision.

It has met with such widespread approval by the lawyers and
judges who have practiced it, that the Committee of the Amer-
ican Bar Association and the Section on Judicial Administration
have sponsored publications, and many clinical demonstrations
so that its beneficial aspects may be made known to all the law-
yers and judges of the country. These demonstrations present
reports of actual cases, including the remarks of the court and
of counsel with respect to the pleadings, suggested amendments,
statements of the issues, agreements upon the authenticity of
documents, and the narrowing of the points of dispute to those
about which there was real and actual dispute.

The two most helpful features of the procedure, according
to the testimony of judges and lawyers, are: first, the infor-
mality with which most of them are conducted; and second,
the flexibility of the procedure. Some of the judges state that
when these conferences are held in chambers they are freed
from the formalities and strict rules of decorum which prevail
in the court room. As a preliminary, one district judge reports,
the lawyers and the judge talk of the weather, of fishing and
baseball, of children and grandchildren. They smoke, some-
times take their coats off, and become at ease. When they get
to the business at hand, the road to agreement as to the elimina-
tion of unreal issues and duplication of testimony is far easier
to travel. Thus the real issues in dispute are quickly arrived at.
Furthermore, the procedure can be easily adapted to fit into
the peculiar problem presented by any case. Other judges, as
pointed out above, insist upon the more formal atmosphere of
the court room. They insist that lawsuits are serious business
and that no game is being played. Consequently, at every stage
they should be conducted with that dignity and decorum which
every court should be shown at all times. But whether the formal
or informal procedure be adopted and whether the conference
be held in chambers or in the court room, the court has the
power to compel parties to stipulate and agree upon those facts
about which there can be no dispute."0 Furthermore, at such con-

LO. Berger v. Brannan, 172 F.2d 241, 243 (10th Cir. 1949).
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ferences counsel owe the duty to the court and opposing counsel
to make a full and fair disclosure of their views as to what the
real issues at the trial will be." On the other hand, modifica-
tions of the stipulations may be made if justice so requires. And
trial courts who refuse to do so have been reversed in a num-
ber of cases." Any different course would discourage the co-
operation of counsel, which is so essential to the effectiveness of
this procedure.

The results which have been accomplished, according to these
witnesses, may be summarized as follows: (i) The judge be-
comes acquainted with the case and its issues before it is called
for trial. Most of the judges who use pre-trial procedure
study the pleadings and call the conference two weeks or more
in advance of the date set for the trial. As a consequence, he
knows what the contentions of the parties are and what the
issues are. It also gives him an opportunity to be prepared on
the legal questions which will arise during the trial. Frequently
these questions are argued and settled at the pre-trial conference.
Some of them involve the admissibility of evidence. Thus, the
parties know in advance of the trial whether or not certain evi-
dence will be admitted. And unnecessary expense of producing
evidence - already ruled to be inadmissible - of bringing
witnesses and of producing documents for the trial, is saved.

The issues are simplified and so is the evidence. Often, many
facts and the genuineness of documents - not in controversy-
are agreed upon and stipulated. The number of expert wit-
nesses, if any, that each party plans to use is fixed, either by
agreement or by order of the court. The estimated time which
is likely to be required for the trial is discussed and frequently
agreed upon.

To illustrate: In a case involving an automobile accident,
such a question as whether the car was being operated in the
scope of the owner's business is often made an issue by the
pleadings, when in fact it is not. The following can often be
examined and stipulated without the necessity of producing wit-
nesses: photographs of the scene of the accident; the distances
between various points at the scene of the accident can be in-
dicated by a map prepared by one of the parties and accepted
by the other party at the conference; the amount of hospital
and medical bills; loss of time if any; cost of repairs to the car;
police reports of the accident; mortality tables; copies of city
ordinances; and correspondence. In other cases deeds, mort-

11. See opinion of Judge Duffy in Cherney v. Holmes, 185 F.2d 718 (7th
Cir. 1950).

12. See P. Lorillard Co. v. F.T.C., 186 F.2d 52 (4th Cir. 1950); Smith Con-
tracting Corp. v. Trogan Construction Co., 192 F.2d 234, 236 (10th Cir.
1951).
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gages, contracts, and other documents can be stipulated and
frequently their admissibility passed upon at such conferences.

As the conference proceeds, the issues become clear and the
contentions of the parties are made known, and many cases
can then be disposed of as a matter of law by the judge. It
may become apparent that the case is controlled by a rule of
law. Without this economical pre-trial procedure, such cases
would have to be disposed of by nonsuit or by the direction of
a verdict at the conclusion of the evidence. This comes only
after much time is consumed in the introduction of evidence,
at a great cost to both parties and useless waste of time by the
court, and possibly a jury.

Another salutary, but incidental, by-product of these pre-
trial conferences is the large volume of cases which are settled
as a result of the discussions. One report by some of the federal
judges to the Judicial Conference Committee reveals that in a
five-month period in 1949, twenty-five per cent of the cases were
settled following pre-trial conferences. Lawyers are reluctant
to initiate discussions of compromise; clients, frequently even
more so because it is regarded as a sign of weakness. Judges,
for the most part, hesitate to suggest negotiations for settle-
ment for fear of being accused of putting pressure on counsel
and the parties. No fair-minded judge would undertake to
coerce or force a settlement. But since all assert that the law
favors compromise, it is difficult to see how either the parties
or counsel can be offended by the disinterested judge suggesting
that counsel make efforts to arrive at an adjustment, after he
has learned the facts and the issues, and after each party has
come to know more of the weaknesses and strength on both
sides of the case because of the revelations at the conference.
The testimony of nearly all the judges who have reported on
pre-trial procedure in their jurisdictions is that they have not
used this procedure to force or coerce settlements. Some of them
suggest that negotiations be undertaken; others refrain from
mentioning the subject of settlement. But the result of the pro-
cedure, throughout the country, has been that a very large per-
centage of cases have been settled voluntarily by the parties
without a trial, as a result of pre-trial procedure; and this is a
result devoutly to be desired.

In many instances, the plaintiffs have voluntarily dismissed
their cases as a result of disclosures made at these conferences.

Being conservative by virtue of their training, lawyers are re-
luctant to accept change. Consequently, there has been resistance
to the installation of pre-trial procedure in some states and in
some federal courts, especially where they sit in rural areas. In
many cases, neither the lawyer nor his client desires to have the
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issues simplified or all of the facts made known. Sometimes it
is not in the client's interest to have the truth made known. Some
of our greatest lawyers have established their reputations in
courthouse trials. Certainly a trial affords the lawyer an oppor-
tunity to enhance his reputation. Then, too, the judge and the
bar of his court prefer the easy and less efficient method of let-
ting the cases drift until they are called for trial. Furthermore,
some clients in a lawsuit disapprove of their lawyers being on
friendly and cooperative terms with the lawyer for the an-
tagonist. For this reason lawyers have refrained from freely
discussing the means and methods of simplifying the case and of
its possible settlement without a trial. We have established
traditions, habits, and customs in the law and in court proceed-
ings which we are reluctant to alter or discard. Lurking behind
this reluctance is the too-long accepted assumption that a trial
is a pitched battle between antagonists in which the judge is
merely an umpire with no responsibility for the results of the
contest. There has been a glamour about court trials, where
the lawyers have occupied the center of the stage as the great
actors in the play. In times gone by, court trials were great
sources of public entertainment, and judges and lawyers alike
were reluctant to deny to the public, especially in country areas,
the benefit of this show. Quiet conferences do not fit into that
scheme of things. They are not nearly so attractive to Americans
as a good fight. After all, the litigants, the witnesses, the jurors,
and the taxpayers are entitled to some consideration. The ju-
dicial system is created to serve the people. They are entitled
to the most efficient and economical administration of a court
trial, consistent with getting at the truth and right, which man
is capable of rendering.

In its relatively short lifetime, pre-trial procedure has demon-
strated wherever it has been tried by judges and cooperative
lawyers, that it is one of the truly great contributions to court
procedure. Wherever it is in operation, the lawyer has a better
chance to give a satisfactory answer to the three questions up-
permost in his client's mind, namely: What will it cost? How
long will it take? And what are my chances of success?

Its adoption should give laymen more confidence in the bar
and in the courts. Today, laymen are accustomed to seeing the
effects of efficiency in the operation of their businesses, their
factories, their farms, and their homes, to a degree never before
known in the world. No wise lawyer would assert that speed
and efficiency are the prime considerations in human affairs,
especially in the administration of justice. Truth must prevail,
no matter how much time and effort are required. The advocates
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of the pre-trial procedure, above all, are desirous of seeing the
'truth prevail and that justice be done. Experience has shown
that where pre-trial conferences are conducted, neither truth
nor justice is sacrificed in the interest of efficiency and speed. On
the contrary, the road to truth and justice is made simpler,
-easier, and straighter.

Pre-trial procedure is not self-executing. Its effectiveness de-
pends upon the attitude of the judge and the cooperation of
the lawyers in the case. It requires hard work and patience on
the part of both the judge and counsel. It should not be allowed
to drift into a routine procedure. It can be made to fit the ever-
variable factors in every case. Flexibility is one of its most
satisfying qualities. Extra effort and time spent in pre-trial hear-
ings will save hours of trial, and the economizing effect on
the court's calendar, as a whole, is almost beyond measure.

In nearly every section of our nation today, lawyers, through
their professional associations, are seeking by various means to
improve the public relations of the bar. They are using adver-
tisements in the public press and radio and television as media.
The theme of the 1952 annual address of the President of the
American Bar Association 3 was our public relations and how
they might be improved. The author of this article believes that
the best means of establishing the law, the courts and the law-
yers, in the most favorable light in the mind of the public, is to
improve the administration of justice. The public has the right
to expect us to improve it. We are so-called "experts" in this
field. The public asks that we make the rendition of decisions
of their cases more expeditious, less expensive, and the end less
unpredictable. When we, as lawyers, devote our energies and
our talents to this end, much of the criticism of our profession
will fade away. To the everlasting credit of the judges who
started it in Detroit and to those members of the profession who
have adopted and nurtured it, pre-trial procedure is, indeed, a
tremendous step forward.
13. Hon. Howard L. Barkdull, Cleveland, Ohio.


