
CASE NOTES

TAXATION-PRIZE--AWARD TO CONTESTANT HELD TAXABLE
INCOME, NOT A GIFT

In 1945 a philanthropist, motivated solely by his desire to bring to the public the
best symphonic music composed by native born musicians of this hemisphere, offered
cash awards to the composers of the three best compositions submitted. The petitioner
submitted a symphony which he had composed merely to satisfy a creative urge
several years prior to the announcement of the competition, and was adjudged winner
of the $25,000 first prize. The petitioner reported this amount as income in his 1947
return and paid the taxes on it. Subsequently he filed a petition for a refund on the
ground that the award was a gift and as such was exempt from inclusion in his
income under provisions of section 22 (b) (3) of the Internal Revenue Code. The
district court found in favor of the taxpayer and the court of appeals reversed. The
petitioner brought certiorari. Held: Affirmed. The payment of a valuable prize to a
person who has entered a contest for the purpose of competing for it is in legal effect
the discharge of a contractual obligation which circumstance precludes any claim that
it is a gift. Robertson v. United States, 343 U.S. 711, 72 S.Ct. 994, 69 L.Ed. 781 (1952).

Section 22 (a) of the Internal Revenue Code defines gross income generally, and
in recognition of the possibility that a gift might be considered income within the
definition, exempts its inclusion as such by express provision in section 22 (b) (3).
"Gift" is not defined in the Code but the accepted definition seems to be that it is
valuable property voluntarily transferred by one to another without consideration.
38 C.J.S., Gifts § 1 (1943). The necessity that donative intent be found and that there
be an absence of consideration appear to be the criteria developed by the courts in
application of this rule. MAGILL, TAXABLE INCOME 393 (1945). Those transfers which
have been questioned arose in most instances where the parties were in some manner
commercially associated. The majority of the decisions dealing with such circumstances
find consideration in services to be or already performed by the transferor. Old Colony
Trust Co. v. Commissioner, 279 U.S. 716, 49 S.Ct. 499, 73 L.Ed. 918 (1929), is illus-
trative. Conflicting decisions emphasize donative intent as the controlling element in
circumstances seemingly in point. See, e.g., Bogardus v. Commissioner, 302 U.S. 34,
58 S.Ct. 61, 82 L.Ed. 32 (1937); Helvering v. American Dental Co., 318 U.S. 322,
63 S.Ct. 577, 87 L.Ed. 785 (1943). Uncertainty in the field of contest prizes stems from
application of the criteria as enunciated in these opinions. The quiz program and the
competitive offer appear to be the main type of contests. Prizes awarded participants
in contests sponsored as business promotion devices were early held taxable. II-I
CUM. BuLL. 54, 83 (1923). This position has been followed persistently and seems to
culminate in the factual situation where an economist, the winner of a contest offer
by a commercial brewery for the best essay on an economic subject, contended his
prize was a gift. Donative intent was ruled out because the sponsor received adver-
tising benefits and charged the costs of the contest to business, and the prize was
held to be compensation from the practice of a profession. Herbert Stein v. Commis-
sioner, 14 T.C. 494 (1950). However, when a recipient was given a prize by a com-
mercial radio program simply because she was at home and answered her telephone,
and she performed no subsequent act benefiting the donor, it was a gift. No consid-
eration for the transfer could be found. Pauline C. Washburn v. Commissioner, 5
T.C. 1333 (1945). The most perplexing situation appears when a competitive offer is
made by a non-profit organization with the motive of benefiting the public or a class
In McDermott v. Commissioner, 150 F.2d 585 (D.C. Cir. 1945), pure donative intent
without taint of profit motive was evident. This was held controlling in spite of con-

(206)



CASE NOTES

tention that the income was realized by a law professor as resuilt of working at his
profession, and the award was held to be a gift. An exactly opposite conclusion was
reached subsequently in remarkably similar circumstances. United States v. Robinson,
190 F.2d 680 (10th Cir. 1951). The instant case resolves this conflict.

The effect of this decision is to overrule McDermott v. Commissioner, supra, and con-
cur with the administrative rulings of the commissioner which have long and tenacious-
ly declared contest prizes to be taxable wherever even meager consideration could be
found. However, where the recipient performs no intentional service, however slight, for
the express purpose of qualifying for the award, nor subsequently in consideration of
its receipt, there seems to be no objection to holding it to be a gift. Awards of the
Nobel Prize type seem therefore to remain in the gift category. Scholarships seem to
be an exception when used by the recipient to further his education, while fellowships
generally require performance of specific services and are held taxable. The case
serves further to relieve donative intent of much importance which it has been ac-
corded in some past decisions, and place emphasis on consideration where rendition
of any specific service to the donor, irrespective of economic benefit to him, is evident.
This decision may be said to be a rejection of liberality in interpretation of the gift
provision of the Internal Revenue Code.

MARVIN IT. KENMORE.

ADMINISTRATIVE LAW AND PROCEDURE-FEDERAL--INTERNAL
REVENUE-RIGHT OF GOVERNMENT WITNESS TO COUNSEL

This was an application on behalf of the Commissioner of Internal Revenue of the
United States of America for an order enforcing a subpoena issued and served by a
special agent of the Bureau of Internal Revenue, United States Treasury Department,
under authority of the Internal Revenue Code, 26 U.S.C. 3614 (1928), which requires
a witness to give testimony in an income tax investigation. This application was
countered by plaintiff with another application to enjoin the special agent from vio-
lating her constitutional rights by insults, threats, harassment, and assault. Upon
a preliminary hearing, these allegations against the special agent were found to be
false. Under the Administrative Procedure Act, plaintiff had the right to counsel
when testifying at an investigative hearing. 5 U.S.C. § 1005 (a) (1946). However, the
plaintiff had retained the same attorney as the taxpayer under investigation and
would not testify at the administrative fact-finding hearing when the attorney was
excluded from the hearing. The taxpayer was a dentist; the attorney was the tax-
payer's brother; and plaintiff was the taxpayer's secretary, bookkeeper, and dental
assistant. Held: A witness subpoenaed to testify in a federal tax fraud investigation
is not entitled to the presence and advice of counsel connected with or retained by
the taxpayer whose tax liability is under investigation. Torras v. Stradley, 103 F. Supp.
737 (N.D. Ga. 1952).

There is no common law precedent of criminal procedure for the right to counsel of
a government witness, much less of the right of a witness to the same counsel re-
tained by the accused. A.L.I., CODE OF CRIMINAL PROCEDURE, c. 2 (1931). The vast body
of federal administrative law is a comparatively recent development. DAVIS, AD-
MINISTRATIVE LAW 4 (1951). And, of course, federal administrative law has had a
much greater and more rapid development than has the administrative law of the
states. DAVIS, supra, 9-10. There is little common law of administrative agencies.
STASON, CASES AND OTHER MATERIALS ON ADMINISTRATIVE TRIBUNALS 13 (2d ed.
1947). Administrative law is primarily constitutional and statutory law. The Federal
Administrative Procedure Act is the source of the right to counsel of a witness sub-
poenaed by any federal administrative agency. Such a witness does not have the right
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to counsel under Amendment V of the Federal Constitution, which provides that no
one "... shall be compelled in any criminal case to be a witness against himself .... "
or under Amendment VI, which provides that " . . . the accused shall . . . have the
assistance of Counsel for his defense," or by an interpretative superimposition of the
latter Amendment over the former. Counselman v. Hitchcock, 142 U.S. 563, 12 S.Ct.
195, 35 L.Ed. 1110 (1892) ; People v. Argo, 237 Ill. 173, 86 N.E. 679 (1908) ; Gilmore
v. United States, 129 F.2d 199 (C.C.A. Okla. 1942), cert. denied, 63 S.Ct. 55
(1942). An officer, a director, and a stockholder of a corporate taxpayer under in-
vestigation do not have the right under the Administrative Procedure Act to the same
counsel employed by the taxpayer, on the ground that the investigation might other-
wise be prejudiced. United States v. Smith, 87 F. Supp. 293 (D.Conn. 1949).

The witness in the instant case was not being compelled to be a witness against
herself, but if she had been, there is nothing in the Federal Constitution guaranteeing
the right of a witness not to be compelled to incriminate himself by the further pro-
vision for counsel to advise a witness of this right. The constitutional provision for
counsel only obtains after a person has been accused and prosecution initiated. The
witness in the principal case had not been accused of tax fraud and therefore had no
constitutional right to counsel; she had only the statutory right provided by the Ad-
ministrative Procedure Act. Therefore, the court in the principal case and the court
in United States v. Smith, supra, were free from any constitutional provision of right
to counsel in holding as they did. Furthermore, had the provision for right to counsel
for witnesses in investigative proceedings by administrative agencies been a consti-
tutional provision, these courts would still have been free to interpret it the same
way, barring an encrustation of judicial precedent to the contrary.

CARL P. SAVAGE, JR.

BANKS-DEPOSITS-LIABILITY OF BANK FOR UNAUTHORIZED
PAYMENT FROM A. JOINT ACCOUNT

Plaintiff, individually and as executor of the will of J. M. Bentley, sued to re-
cover money paid by the defendant bank from a joint account on a check signed by
only one of the two joint depositors. The deposit slip showed that the account was a
joint account in the name of "J. M. Bentley and Mrs. Pearl Lanier." The trial court
dismissed the action. On appeal, Held: Reversed. Withdrawals from a joint deposit
in a bank require the authority of all the depositors. Lanier v. Commercial National
Bank, 85 Ga. App. 278, 69 S.E.2d 119 (1952).

The relationship between a depositor and his bank depends primarily upon the in-
tentions of the depositor. 7 AM. JUR., Banks § 426 (1936). In the absence of some-
thing showing otherwise, an account will be presumed to be as it appears on the de-
posit slip. Bebee v. Smith, 76 Ga. App. 391, 46 S.E.2d 212 (1948). Where money is
deposited to the account of the depositor and another, the presumption arises that a
joint deposit is created. Czajkowski v. Launt, 333 Mich. 156, 52 N.W.2d 642 (1952).
Where one deposits money in a bank on general deposit, the bank immediately becomes
the debtor of the depositor for money deposited, and impliedly undertakes to pay that
money either to the depositor or to some person to whom he directs it to be paid and
cannot otherwise discharge its liability. Citizens and Southern National Bank v. New
York Casualty Co., 84 Ga. App. 47, 65 S.E.2d 461 (1951). Where the agreement between
the parties and the bank so provides, the bank may pay on the order of either party.
Brown v. First National Bank, 271 Ill. App. 424 (1933). In the absence of statute or
provisions of a contract of deposit made when opening a joint account that either
party is to sign checks, the money cannot be withdrawn except by joint action of the
depositors. Johnson v. National Bank of Sumter, 213 S.C. 458, 50 S.E.2d 177 (1948) ;
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Sawyer v. National Shawmert Bank, 306 Mass. 313, 28 N.E. 455 (1940). Some states
have statutes permitting a bank to pay money from a joint account on a check signed
by only one of the joint depositors. See CAL. CODE, Banking § 852 (1949) ; IDAHO CODE
§ 26-1014 (1948); ILL. CODE c. 76 § 2 (1935) ; KAN. CODE § 9-1205 (1949). Therefore,
a check upon an account standing to the joint credit of two or more persons must, as
a general rule, have the signatures of all depositors appended to it before the bank
is authorized to make payment; otherwise the bank pays the check at its own risk.
National City Bank v. Harbin Electric Joint Stock Co., 28 F.2d 468 (9th Cir. 1928).

The result reached in the instant case seems sound in the light of prior decisions
and statutory provisions. A deposit of money in a bank creates the relationship of
debtor and creditor. Usually the contract between the bank and the depositor sets
forth the manner in which the withdrawals may be made and the depository bank
must pay checks in strict accordance with the contract of deposit. In the absence of
statute, or a deposit agreement to the contrary, withdrawals from joint bank ac-
counts require the authorization of all the depositors. No payment can be charged
against a depositor's account unless made in accordance with the deposit agreement.
The well-reasoned opinion in the principal case seems to be a correct statement of the
law in this state.

J. FLOYD THOMAS

CONSTITUTIONAL LAW-SCOPE OF POLICE POWER EXTENDED BY
STATE-IMPOSED PAY-FOR-VOTING SYSTEM

Defendant corporation allowed all of its employees to leave work at 3:00 p.m. on
election day, giving them four consecutive hours to vote before the polls closed at
7:00 p.m. One employee, who worked on a shift from 8:00 a.m. to 4:30 p.m., requested
four hours from the scheduled work day in which to vote, which request was refused.
This employee was not paid for the hour and a half between 3:00 p.m. and 4:30 p.m.
Defendant corporation was found guilty and fined for violating a state statute which
permits an employee to absent himself from his employment for four hours between
opening and closing of election polls without penalty and makes an employer who
deducts wages for that absence guilty of a misdemeanor. Mo. REV. STAT. § 129.060
(1949). The judgment was affirmed by the Missouri Supreme Court. On appeal, Held:
Affirmed. The classification of voters under the statute is a matter for legislative
judgment and does not amount to a denial of equal protection under the laws. Dissent:
The statute is unconstitutional in that it is discriminatory in character and results in
a denial of equal protection under the laws. Day-Brite Lighting, Inc. v. State of
Missoiori, 342 U.S. 421, 72 S.Ct. 405, 96 L.Ed. 343 (1952).

The police power extends to all the great public needs, and it may be extended to
aid what is sanctioned by usage, or "held by the prevailing morality or strong and
preponderant opinion to be greatly and immediately necessary to the public wel-
fare." Noble State Bank v. C. N. Haskell, 219 U.S. 104, 31 S.Ct. 186, 188, 55 L.Ed:
112 (1910). Liberty implies the absence of arbitrary restraint, not immunity from
reasonable regulations and prohibitions imposed in the interests of the community.
West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 578, 81 L.Ed. 703 (1936).
When the legislation is challenged, the courts must determine whether the legislative
policy expressed within the legislation meets due process of law. American Federation
of Labor v. American Sash & Door Co., 335 U.S. 538, 69 S.Ct. 259, 93 L.Ed. 222 (1949).
Due process demands only that the law shall not be unreasonable, arbitrary, or caprici-
ous, and that the means selected shall have a real and substantial relation to the
object sought to be attained. Nebbia v. People of New York, 291 U.S. 502, 54 S.Ct.
505, 78 L.Ed. 940 (1933). In the field of state action, the right to make contracts is
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subject to the essential authority of government to maintain peace and security, and
to enact laws for the promotion of the health, safety, morals, and welfare of those
subject to its jurisdiction. West Coast Hotel Co. v. Parrish, supra. The fact that a
business will be less prosperous because of governmental regulation is not a taking
of property without due process of law. California State Aulo Ass'n. Inter-Insurance
Bureau v. Maloney, 341 U.S. 105, 71 S.Ct. 601, 95 L.Ed. 212 (1951). If the law has
a reasonable relation to the protection of the public health, safety, or welfare, the
judiciary may not set it aside because of a difference of opinion as to whether or not
it will fail or because it is thought to be unwise. John McLean v. State of Arkansas,
211 U.S. 539, 29 S.Ct. 206, 53 L.Ed. 315 (1908). The wisdom of or need of state leg-
islation will not be considered by the United States Supreme Court in passing on the
constitutionality of such legislation. Queenside Hills Realty Co. v. Saxl, 328 U.S. 80,
66 S.Ct. 850, 85 L.Ed. 1305 (1946). Legislation is not to be overthrown because there
are other instances to which it might have been applied, for the legislature is free
to recognize degrees of harm and may strike at the evil where it is most felt. West
Coast Hotel Co. v. Parrish, supra. Lack of equal protection is found in the actual
existence of an insidious discrimination, not in the mere possibility that there will be
like or similar cases which will be treated more leniently. Qveenside Hills Realty Co.
v. Saxl, supra. The determination of the evils to be corrected and the need of different
groups for that protection is a matter for the legislative judgment, and the general
rule is that legislative authority, exerted within its proper field, need not embrace all
the evils within its reach. American Federation of Labor v. American Sash & Door
Co., 335 U.S. 542, 69 S.Ct. 258, 93 L.Ed. 222 (1949). The exercise of the legislative
discretion is not subject to judicial review where there is a reasonable relation be-
tween the legislation and an object which is within the governmental authority, for
such an inquiry would be deciding a question of power rather than a matter of policy.
Chicago, Burlington, & Quincy Railroad Co. v. Charles L. lcGuire, 219 U.S. 549,
31 S.Ct. 259, 55 L.Ed. 328 (1910).

That the Missouri Legislature had the power to pass a constitutional statute of the
type involved in the principal case seems evident from the trend of decisions handed
down by the United States Supreme Court, for, as the court in the instant case said:
"We could strike down this law only if we returned to the philosophy of the Lochner,
Coppage, and Adkins cases." While the dissenting opinion seems to contain a sound
view opposing the policy of such legislation, it fails to disclose that the state lacked
the power to pass such a statute. However, as the dissenting justice so aptly stated:
" . . . I cannot rise above an old fashioned valuation of American citizenship which
makes a state-imposed pay-for-voting system appear to be a confession of failure
of popular representation government."

MAX R. MCGLAMRY

CONSTITUTIONAL LAW-CONSTITUTIONALITY OF REQUIRING PLEDGE
OF PRESIDENTIAL ELECTORS

The Chairman of the State Democratic Executive Committee of Alabama refused
to certify the plaintiff to the Alabama Secretary of State as a candidate for nomina-
tion as a presidential elector in the Democratic Primary. This refusal was predicated
upon the plaintiff's refusal to pledge himself to support the nominees of the Demo-
cratic National Convention for President and Vice-President. The State of Alabama
provides for regular optional primary elections by any political party, and the state
party executive committee is given power to fix political or other qualifications of its
own members. It may determine who shall be entitled to vote in the primary election
or be a candidate therein. ALA. CODE, Tit. 17, 347 (1940). Plaintiff brought mandamus.
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The State Supreme Court upheld granting of the writ and defendant appealed. Held:
Reversed. The test of party allegiance for a candidate in direct primaries protects a

party from intrusion of those with adverse political principles. The constitutional
provisions governing the election of President and Vice-President do not forbid a

party to require from its candidates in its primary a pledge of political conformity
with the aims of the party. Two justices dissented on the ground that under the

Twelfth Amendment of the Federal Constitution the electors' balloting was intended

to be free. Ray v. Blair, 343 U.S. 145, 72 S.Ct. 654, 69 L.Ed. 551 (1952).
A primary election statute may apply to every class of elective officers, including

candidates for presidential electors. Spreckels v. Graham, 194 Cal. 516, 228 Pac. 1040

(1924). The state party executive committee has the right and power to decide who

is entitled to vote and be a candidate in the primary so long as the committee action
does not run afoul of some constitutional provision. Ray v. Garner, 57 So.2d 824
(Ala. 1952). The state party executive committee may exclude from primaries persons

who repudiate obligations of party loyalty to support nominees of national political

conventions. Love v. Taylor, 8 S.W.2d 795 (Tex. Civ. App. 1928). A candidate in a

primary may be required to take a public oath as to his vote in the past general
election as a test of party fealty and affiliation. Lett v. Dennis, 221 Ala. 432, 129
So. 33 (1930). A political party has the right to demand that those who vote in
primaries and those who seek office within the party shall pledge themselves to support
party nominees. Love v. Buckner, 121 Tex. 369, 49 S.W.2d 425 (1932). Such tests are

almost universally recognized. Kelso v. Cook, 184 Ind. 173, 110 N.E. 987 (1916). They
are not violative of constitutional rights of due process and of equal protection under

the laws, but are reasonable party regulations. Mairs v. Peters, 52 So.2d 743 (Fla.
1951). The Twelfth Amendment to the Federal Constitution does not forbid a party
from requiring an elector to pledge political conformity. Although an elector may

have been originally intended to have freedom of choice in casting his ballots, as a
matter of practice, no such independence has existed for more than 120 years. Clark,

The Electoral College and Presidential Suffrage, 65 U. OF PA. L. REv. 737 (1917). In re-

lation to the independence of electors the original intention may be said to have been
frustrated. McPherson v. Backer, 146 U.S. 1, 13 S.Ct. 3, 36 L.Ed. 869 (1892). Many

states no longer place the electors' names on the general election ballot. State v. Myers,
132 Ohio St. 18, 4 N.E.2d 397, 153 A.L.R. 1075 (1936). The custom of electors in

representing their party nominees is suggested as having ripened into a duty which

would be enforceable by mandamus if disregarded. Thomas v. Cohen, 146 Misc. 836,

262 N.Y.S. 320 (1933). General acquiescence cannot justify departure from the law,
but long and continuous interpretation in the course of official action under the law

may aid in removing doubt as to its meaning. Smiley v. Holm, 285 U.S. 355, 52 S.Ct.
397, 76 L.Ed. 795 (1932).

In the instant case the U. S. Supreme Court decides for the first time that presi-

dential electors can be deprived of their freedom of choice by state legislation in the

form of a loyalty oath prescribed by the state party executive committee. Mr. Justice

Jackson, with whom Mr. Justice Douglas joined, dissented to the majority opinion.

They argued that power of discretion granted to electors by the framers of the Con-
stitution cannot be forfeited by' the U. S. Supreme Court for disuse. Interwoven into

the dissent is a vigorous criticism of the electoral system with a suggestion of a change
to direct elections. The case does not hold that the electors must vote for their party
nominees in the absence of statutory requirements. It would seem, however, that if

custom and practice are sufficiently strong to change the admitted intent of the draft-

ers of the Federal Constitution, albeit unwritten, that it could also bind the electors
without legislative enforcement.

JERRY E. CONNER
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STATUTE S-CONSTITUTIONALITY--LEGISLA TIVE PROCEDURE-PROOF
OF VIOLATION OF TIME LIMITATION OF LEGISLATIVE SESSION

Petitioner challenged the constitutionality of an Act of the West Virginia Legisla-

ture on the ground that the Act was passed after that body had been in session sixty
days, the maximum time allowed by the Constitution of West Virginia for a valid

session, in the absence of a vote for extension. Three members of the legislature were
offered as witnesses to testify that the old legislative ruse of "stopping the clock" had
been utilized by the senate to effect the passage of the bill after midnight of the
final day of the session. A legislator's statement appeared in the journal to the effect
that the bill had been considered at 7:20 a.m. of the sixty-first day, though there was
a further statement by the same legislator indicating that he was probably speaking

not of the passage of the bill, but instead with reference to a motion to reconsider
the already approved bill. The trial court granted a peremptory writ of mandamus
based on a finding that the Act was unconstitutional, and the Supreme Court granted
a writ of error. Held: Reversed. The courts will not look beyond the enrolled bill or

the journal records to determine whether there has been compliance with constitu-
tional mandates unless these records contain a patent ambiguity with reference to
such compliance. Here, there was no ambiguity or conflict in the journal records as to
permit recourse to pertinent extrinsic evidence. State v. Thornburg, 70 S.E.2d 73
(W. Va. 1952).

On the question of resorting to legislative journals for the purpose of invalidating

Acts of the legislature on the ground of legislative non-compliance with constitutional
procedure for the enactment of laws, a bare majority of the jurisdictions, including
Georgia, have adopted some form of the "enrolled bill" rule. This rule considers the
enrolled Act, signed by the presiding officers of both houses, approved by the Gov-
ernor, and deposited in the office of the Secretary of State, conclusive evidence that
constitutional requirements for passage of the bill were met. DeLoach v. Newton, 134
Ga. 739, 68 S.E. 708 (1910); State of Indiana v. Schricker, 228 Ind. 41, 88 N.E.2d

746 (1950). The "enrolled bill" rule precludes impeachment of the Act by the legisla-
tive journals even when the State Constitution expressly requires compliance with a

procedural form to be entered in the journal. Dorsey v. Wright, 150 Ga. 321, 103 S.E.
591 (1920). Under this rule, constitutional requirements for the enactment of laws

are merely directory and their enforcement depends solely upon the legislative body
itself. One small group of jurisdictions claiming to follow the "enrolled bill" rule
allow recourse to be made to the journals where the Constitution expressly requires
that a certain procedural step be recorded in the journals. Brailsford v. Walker, 205
S.C. 228, 31 S.E.2d 385 (1944). Since the "enrolled bill" rule presupposes the absolute
conclusiveness of the enrolled bill in and of itself, these states cannot accurately be
classified as "enrolled bill" jurisdictions.

The counterpart of the "enrolled bill" rule is the "journal entry" rule, one of whose
several ramifications is illustrated in the principal case. This rule contemplates that
the legislative journal is conclusive proof of the form and terms of the Act as well
as the procedure by which it was passed. State Docks Commission v. State, 227 Ala.
521, 150 So. 537 (1933). Hence the enrolled bill may be impeached by the journal if
the journal shows a non-compliance with the required procedural steps. Integration
of Bar Case, 244 Wis. 8, 11 N.W.2d 604, 151 A.L.R. 586 (1943). The great majority
of "journal entry" jurisdictions recognize that the enrolled bill, nevertheless, carries
a strong presumption of the regularity of the passage of the Act and its validity,
and will allow this presumption to be overcome only by an "affirmative showing" in
the journals of some constitutional irregularity. State v. lVagner, 130 Minn. 424, 153
N.W. 749; see Note, 119 A.L.R. 460. The requirement of an "affirmative showing"
of irregularity may also include silence as to matters required to be entered in the
journals. Bachelor v. State, 216 Ala. 356, 113 So. 67 (1927). Practically all jurisdic-
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tions following the "journal entry" rule recognize that silence of the journal con-
cerning a procedural step not expressly required by the State Constitution to be
entered in the journal will not invalidate the enrolled bill. State v. City of Palmetto,
99 Fla. 401, 126 So. 781 (1930).

The principal case presents the critical issue of whether, in jurisdictions recogniz-
ing the "journal entry" rule, evidence aliunde the enrolled bill and the journals can
and should be allowed. Despite the fact that practically all "journal entry" jurisdic-
tions refuse to admit extrinsic evidence under any circumstances and despite the ab-
sence of any West Virginia decision actually admitting such evidence, the West Vir-
ginia Supreme Court declares that it will open the floodgates in the event of a "patent
ambiguity" in the records. This radical innovation in the "journal entry" rule as
applied by West Virginia courts seems to have its origin in a series of Nebraska
cases admitting extrinsic evidence to explain ambiguities or contradictions in the
records, or to supplement defective, mutilated, incomplete, or missing portions of the
journal. State v. Frank, 60 Neb. 327, 83 N.W. 74 (1900); State v. Junkin, 79 Neb.
532, 113 N.W. 256 (1907). Legal scholars have heaped an abundance of criticism upon
the "journal entry" rule even in its narrow meaning, because it in no way guarantees
actual compliance with constitutional forms. This rule gives carelessly-kept legislative
records priority over the enrolled bill in certain respects, and it is an unwarranted
judicial encroachment into the legislative field. See Dodd, Judically Non-Enforcible
Provisions of Constitutions, 80 U. OF PA. L. REV. 54 (1931) ; Nutting, The Enrolled
Bill and the Validity of Legislation, 15 NEB. L. BULL. 233 (1937). That the Nebraska
rule is a gross extension of this already questionable doctrine admits of no doubt.
That it has found little support in other jurisdictions is also unquestioned. Certainly
the West Virginia Supreme Court in reaffirming the "extrinsic evidence" rule has
gone in the face of the weight of judicial and critical authority.

GEORGE H. CHAMLEE

TORTS-PEDESTRIAN-WHO IS A PEDESTRIAN--PERSON PROPELLING
FOUR-WHEEL. SCOOTER

An automobile driven by defendant struck and injured the plaintiff who was cross-
ing the street in a pedestrian crosswalk. Plaintiff was traveling on a four-wheel
scooter propelled by him. A statute required that a vehicle driver yield the right of
way to a pedestrian crossing the roadway within a crosswalk at an intersection. The
lower court held for the defendant. On appeal, Held: Reversed. The mere circum-
stance that a person propels himself along by means of a mechanical device, such as
a scooter, does not clothe him with any other character than that of a pedestrian.
Jermuane v. Forfar, 240 P.2d 351 (Cal. App. 1952).

"Pedestrian" is defined as one "going on foot;" "of or pertaining to walking;" and
"a foot traveler." 3laletis v. Portland Traction Co., 160 Ore. 30, 83 P.2d 141 (1938).
"Pedestrian" is used in common meaning as a person not in a vehicle, but merely
traveling on foot. Gary Railways, Inc. v. Dillon, 228 Ind. 558, 92 N.E.2d 720 (1950).
A pedestrian is one walking on the highway. Burk v. Extrafine Bread Bakery, 208
Cal. 105, 280 Pac. 522 (1929). A person remains a pedestrian although using roller
skates, crutches, wheel chair, or other mechanical device. Leopold v. Williams, 54
Ohio App. 540, 8 N.E.2d 476 (1936). A person pushing a two-wheel cart across a
street is a pedestrian. Lewis v. Watson, 229 N.C. 20, 47 S.E.2d 484 (1948). So is one
pulling a two-wheel cart. Flanmer v. Sanivels. 4 Wash.2d 609, 104 P.2d 484 (1940).
A person pushing a bicycle is a pedestrian. Hohnes v. Blue Bird Cab Co., 227 N.C.
581, 43 S.E.2d 71 (1947). However, "pedestrian" does not include persons leading or
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driving livestock upon or along the highway. Lawson v. Fordyce, 237 Iowa 28, 21
N.W.2d 69 (1945). A girl with one foot on the running board of an automobile parked
and with the motor running, and the other foot on the ground, is not a pedestrian.
Mendes v. Costa, 326 Mass. 608, 96 N.E.2d 161 (1950). Although a vehicle is defined
as that in or on which any person or thing may be carried, DiGuilio v. Rice, 21 Cal.2d
Adv. 568, 70 P.2d 717 (1937), it has been referred to as a device self-propelled and
not moved by human power. Johnson v. Railway Express Agency, Inc., 131 F.2d 1009
(7th Cir. 1942). Such devices as wheelbarrows and covered wagons have been spoken
of as vehicles. United States v. One 1936 Model Ford V-8, 59 S.Ct. 861, 870, 307 U.S.
219, 83 L.Ed. 1249 (1939). Bicycles, sleds, and coasters have been considered devices
propelled not by their own power, thus not constituting a vehicle. Johnlson v. Railway
Express Agency, Inc., supra. On the other hand, a boy riding a coaster wagon which
he propelled with his foot has been held to be the operator of a vehicle and not a
pedestrian. Hattie v. Shaheen, 37 Ohio App. 50, 174 N.E. 20 (1930).

There seems to be some variance in the definitions of the word "pedestrian" when
mechanical devices constructed for conveyance are in question, but a majority of the
jurisdictions seem to follow the rule that when a person is using a device which is
propelled by the person himself, without the aid of any other mechanical power, he
retains the status of pedestrian.

LEE R. GROGAN

TORTS-VIOLATION OF STATUTE-LIABILITY OF MOTORIST FOR
NEGLIGENCE OF THIEF OF UNATTENDED AUTOMOBILE

Plaintiff charged that an agent of the defendant cab company left a taxi-cab stand-
ing unattended on a public street without stopping the engine. The defendant, by
parking in this manner, violated the safety parking statute. While it was so standing,
the taxi-cab was stolen. A few hours later, the thief, while negligently operating the
cab, collided with plaintiff's automobile. From an order of the trial court sustaining
defendant's demurrer, the plaintiff appealed. Held: Judgment affirmed. The theft
and subsequent negligent operation of an automobile by a thief are not reasonably
foreseeable risks of leaving an automobile standing unattended with the key in the
ignition switch. Kiste v. Red Cab, Inc., 106 N.E.2d 395 (Ind. 1952).

One who violates a statute or ordinance is not responsible for all harm that may
follow therefrom, but only for that which is the foreseeable or probable consequence
of such violation. Cockrell v. Sullivan, 344 111. App. 620, 101 N.E.2d 878 (1951). To
constitute actionable negligence, a violation of the statutory duty must be also a
proximate cause of the injury. Prest-O-Lite v. Skeel, 182 Ind. 593, 106 N.E. 365
(1914). Some courts insist that violation of a statute is prima facie evidence of nel-i-
gence. Rowley v. City of Cedar Rapids, 203 Iowa 1245, 212 N.E. 158 (1927). Other
courts hold such violation to be presumptive evidence of negligence. Harris v. Johnson,
174 Cal. 55, 161 Pac. 1155 (1916). In some jurisdictions a jury may infer negligence
from the violation of a statute or ordinance, but such violation will not raise a pre-
sumption of negligence. Chicago, Burlington & Quincy Railroad v. Metcalf, 44 Neb.
848, 63 N.W. 51 (1895). In some jurisdictions the defendant is held liable for all the
consequences of a violation of statutory duty, whether or not such violation was the
proximate cause of injury. Ross v. Hartman, 139 F.2d 14 (D.C. Cir. 1943). These cases
reason that the ordinance was intended to prevent injurious consequences, and since
it was a safety measure, its violation was negligence. Mulloy v. Newman, 310 Mass.
269, 37 N.E.2d 1001 (1941). Continuing, these courts hold that the negligence created
the hazard and thereby brought about the harm which the ordinance was intended to
prevent. DeHagen v. Rockwood Sprinkler Co., 258 N.Y. 350, 179 N.E. 764 (1932). If
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the violation of the statute has no direct bearing on the injury, proof of such viola-
tionis irrelevant. Brown v. Shyne, 242 N.Y. 176, 151 N.E. 197, 44 A.L.R. 1407 (1926).
In the absence of statute or ordinance to the contrary, it has been uniformly held
that an automobile owner who left his car standing unattended with the key in the
ignition switch was not liable for a subsequent injury occasioned by the negligent
operation of the car by a thief. Roberts v. Lundy, 301 Mich. 726, 4 N.W.2d 74 (1942).

The court in the principal case followed the majority rule laid down by previous
decisions. As pointed out, there have been many cases in which the courts upon similar
facts have reached the opposite conclusion. The reasoning used, of course, is that the
violation of an ordinance intended to promote safety, is negligence. If by creating
the hazard which the ordinance was intended to avoid, it brings about the harm which
the ordinance was intended to prevent, it is a legal cause of the harm. Following this
line of reasoning, the risk is upon the person who actually created the hazard. It
may seem more just to hold such person responsible than to deny a remedy to an
innocent victim. However, where an injury is to some extent due to two distinct, suc-
cessive causes that are not related in operation, and one is a remote cause that only
furnishes the condition by which the injury was made possible, and the other is an
active, direct, intervening cause, the courts will look only to the latter as the proxi-
mate cause and will disregard the former. The court, then, rightly assumed that the
negligent operation of the taxi-cab by the thief was the proximate cause of the dam-
ages and that the negligence in the violation of the statute was too remote in the eyes
of the law.

WALLACE E. HARRELL, JR.

WORKMEN'S COMPENSATION-SURVIVAL OF RIGHT TO COMPENSATION
FOR DISABILITY WHERE NO AWARD WAS ENTERED

PRIOR TO CLAIMANT'S DEATH

Employee sustained an accidental injury arising out of and in the course of his
employment, and filed a claim for disability benefits. The employee died during the
pendency of proceedings, no award having been entered. His lawful widow was sub-
stituted as claimant, she being his sole dependent. The single director entered an
award allowing the widow to recover the disability compensation which might have
become payable to the deceased employee, from the date of injury through the date
of the death of the employee. The award also allowed the widow's claim for death
benefits, payments to commence the day after the death of the employee and to con-
tinue for the statutory period of 300 weeks, the payor to take credit for the number
of weeks covered in the widow's allowance of compensation based upon the employee's
claim. The finding of the single director was affirmed by the full board and by the
superior court. On appeal, Held: Affirmed. Where evidence shows that decedent was
entitled to disability compensation, his widow was entitled to receive payment for such
a claim as representative of his estate, in addition to the death benefits allowed the
widow of such an employee. Hartford Acc. & Indemnity Co. v. Braswell, 85 Ga. App.
487, 69 S.E.2d 385 (1952). Judge Felton specially concurred, basing his decision on a
portion of Code section 114-101 which states: "Any reference to an employee who
has been injured shall, when the employee is dead, include his legal representatives,
dependents, and other persons to whom compensation may be payable, pursuant to
the provisions of this law."

The Georgia Workmen's Compensation Act provides for weekly compensation pay-
ments by the employer to the employee disabled in the course of the employment. GA.
CODE ANN. § 114-404 (Supp. 1951). The Act further provides for certain death bene-
fits payable to the dependents of such employees from the date of the injury or the
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date of the last payment to the employee. GA. CODE ANN. § 114-413 (Supp. 1951). In
the absence of a statute providing otherwise, the right of an injured employee to
compensation does not, upon his death, pass to his heirs or personal representatives.
Wenning v. Turk, 78 Ind. App. 355, 135 N.E. 665 (1922). An employee's rights to
compensation for injuries received in the course of his employment dies with him and
does not survive to anyone. Bry-Block Mercantile Co. v. Carson, 154 Tenn. 273, 288
S.W. 72& (1927). A widow who was the sole dependent of injured employee who died
before any award of compensation was entered, was not entitled to be substituted as
petitioner and to recover the compensation to which employee would have been en-
titled if he had lived. Neumann v. Industrial Commission, 396 Ill. 224, 71 N.E.2d 168
(1947). Only unpaid compensation installments, accruing before the death of the em-
ployee, may thereafter be recovered by the employee's personal representative. Heuch-
ert v. State Industrial Acc. Comm., 168 Ore. 74, 121 P.2d 453 (1942). But accrued
compensation means awarded compensation, due and payable. Lester v. State Com-
pensation Commissioner, 123 W.Va. 516, 16 S.E.2d 920, 923 (1941). To determine
whether an employee is entitled to disability compensation is one thing and one pro-
ceeding; and whether his dependents are entitled to dependent's benefits is another
thing and quite a different proceeding. Smith v. Fidelity & Casualty Co., 63 Ga. App.
898, 12 S.E.2d 366 (1940). The rights and liabilities of employers and employees in
a workmen's compensation case are governed by the Workmen's Compensation Act.
The ordinary rules of law do not apply to actions arising under the Workmen's Com-
pensation Act, but the Act itself constitutes a complete code of laws upon the sub-
ject. Maryland Casualty Co. v. Stephens, 76 Ga. App. 723, 47 S.E.2d 108 (1948). In
construing a law, a court is not at liberty to read something into the law that was
not put there by the framers, even if such a course may seem necessary to prevent
an apparently unjust result. McCAA Chevrolet Co. v. Bonds, 207 Ark. 1043, 183
S.W.2d 932 (1944).

There are two types of claims which the employer may have asserted against him,
i.e., that of the employee for personal injuries and that of his dependents for death
benefits. The claims are independent and the rights involved are separate and dis-
tinct. In the absence of an award for a pending claim, there being no statutory pro-
vision for survival of the employee's rights, survivorship of the personal claim of the
employee is not authorized. When an interpretation and application of the Act brings
about a result which could never have been contemplated by the framers, that interpre-
tation is something more than liberal.

R. M. STONE

WORKMEN'S COMPENSATION-INJURY "ARISING OUT" OF THE
EMPLOYMENT-HORSEPLAY

Claimant, in a playful act of courtesy to a lady employee, twice pulled another
employee out of the pay line so that she could receive her pay first. The second time,
the other employee pushed the claimant who fell, was injured, and brought this action
to recover compensation under the Workmen's Compensation Act. GA. LAWS 1935,
p. 232. The single director made an award denying compensation, finding as a fact
that while the injury was in the course of the employment, it did not arise out of the
employment. This decision was reversed by the superior court. On appeal, Held:
Reversed and claim denied. The injury is not one arising out of the employment. Bibb
Manufacturing Company v. Cowan, 85 Ga. App. 816, 70 S.E.2d 386 (1952).

One of the requirements for recovery under the Workmen's Compensation Act is
that the employee's injury must arise out of the employment. Bryant v. Fissell, 84
N.J.L. 72, 86 A.2d 458 (1944). As used in the Compensation Acts, the words "arising
,out" of the employment refer to the origin and cause of the action. Indian Territory
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Illuminating Oil Company v. Lewis, 164 Okla. 26, 24 P.2d 647 (1933). Injuries or death

resulting from horseplay "arise out" of the employment within the Compensation Acts
only if the horseplay has some causal connection with the employment. West Penn
Sand and Gravel Company v. Norton, 95 F.2d 498 (3rd Cir. 1948). Generally, no com-
pensation is recoverable for injuries sustained through horseplay done independently
of and disconnected from performance of any duties of employment. Givens v. Travel-
ers Insurance Company, 71 Ga. App. 50, 30 S.E.2d 115 (1944). Injury resulting from
stepping aside to tussle over a water hose with a fellow employee, resulting in injury,
is not compensable. Brown v. Vacuum Oil Company, 15 La. App. 283, 128 So. 691
(1930). A leg fracture resulting from voluntary participation in a race to see who
could punch the time clock first does not arise out of the employment. Wittmer v.
Dexter Manufacturing Company, 204 Iowa 180, 214 N.W. 700 (1927). On the other
hand, men working together are given to playing pranks which form an anticipated
risk of the employment. Allsep v. Daniel Construction Company, 216 S.C. 268, 57
S.E.2d 427 (1950). When an employer knows horseplay is indulged in by his em-
ployees and fails to prevent its recurrence, injury resulting therefrom is a natural

incident of the work and arises out of the employment within the meaning of the com-
pensation acts. Peterson's Case, 183 Me. 289, 25 A.2d 240 (1942). If an employee whose
predilections for playing pranks are known to the employer is knowingly kept in the
employ of the master, the danger of injury becomes an incident of the employment.
Blaine v. Huttig Sash and Door Company, 232 Mo. App. 870, 105 S.W.2d 946 (1937).
To support a finding of fact that an act of horseplay arose out of the employment,
the test is whether the injurious horseplay could reasonably be regarded as an inci-
dent of the employment rather than the foreseeability of any particular prank. Burns
v. Merritt Engineering Company, 302 N.Y. 131, 96 N.E.2d 739 (1951). In some of the

cases the fact that the employee took no part in the playing of pranks has been
regarded as immaterial. Lee's Case, 240 Mass. 473, 134 N.E. 268, 20 A.L.R. 870 (1922).
The majority of the later cases recognize that an exception should be made and com-
pensation granted where an employee injured through horseplay took no part in it
but was atttending to his duties. Pacific Employee Insurance Company v. Industrial
Accident Commission, 26 Cal.2d Adv. 203, 158 P.2d 9, 159 A.L.R. 313 (1945). Some
courts have indicated a further extension by saying: "Participation in the horseplay
by the injured employee for the purpose of trying to avoid its natural consequences
or to make the best of a situation thrust upon him does not preclude an allowance of
compensation." Kansas City Fibre Box Company v. Connell, 5 F.2d 398 (8th Cir.
1925).

From these cases the modern trend seems to favor a liberal construction of the
Workmen's Compensation Acts and allow the recovery of compensation in all cases

for injury caused by horseplay, except where the injured employee was an active
participant in the horseplay.

JAMES R. LEWIS
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