
WORKMEN'S COMPENSATION

By LAMAR W. SIZEMORE* AND ROBERT E. HICKS**

Workmen's compensation litigation reaching the appellate courts for
decision during the survey period has failed to produce any new trends
or significant change in this field of the law. The decisions in these cases
for the most part merely restate principles which are well established, and
contain little that is novel. While most of the cases represent situations
of a recurring character, some deserve special consideration because they
contain graphic illustrations of long established doctrine, or old doctrine
as applied to new factual situations, or because they depict some slight
conflict on the court as to the location of the boundary lines on certain well
defined narrow points. All the cases covered by this period were decided
by the Court of Appeals.

NEW STATUTES

Before discussing the cases covered by this survey period, three statu-
tory changes of interest to all practitioners should be noted: (I) section
1 14-101 of the Code which contains the definition of "employer" for the
purposes of the Workmen's Compensation Act was amended1 to include
cooperative, or non-profit, telephone corporations within the definition of
"employer," (2) the State Board of Workmen's Compensation was auth-
orized by an amendment2 to the Workmen's Compensation Act,3 to ap-
point a qualified guardian for minors where none otherwise exists, with
guardianship powers limited to the administration of workmen's compensa-
tion benefits to which the minor is entitled; and (3) the other amendment'
provides that a final award by the State Board of Workmen's Compensa-
tion, like a judgment of the superior court, shall bear interest at the legal
rate of seven percentum on all accrued amounts and on amounts accruing
prior to final judgment in the event an appeal is taken from an award by
the board.

ELEMENTS ESSENTIAL TO STATING A CASE FOR COMPENSATION

One of the elements necessary to make out a case for workmen's com.
pensation is the existence of the employment relationship of employer-
employee. In Employer's Liability Assurance Corp. v. Smith,' the court
applied the well-settled criterion for determining the employment rela-
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1. Ga. Laws 1952, p. 167, 168.
2. Ga. Laws 1952, p. 271, 273.
3. GA. CODE, Tit. 114 (1933).
4. Ga. Laws 1952, p. 271, 272.
5. 86 Ga. App. 230, 71 S.E.2d 289 (1952).
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tion; namely, the employer's contract right to control the time, manner and
method of performing and executing the work, as distinguished from the
right to merely require specific results as the end product.

Another element essential to stating a case for workmen's compensation
is a showing on the part of a claimant that he is the victim of an accident
arising out of and in the course of his employment. In determining what
injuries are compensable in the course of the employment, liabilitv is ordi-
narily imposed upon an employer for all injuries received by the employee
at a place his work required him to be without inquiry into the perplexing
questions of causation, negligence, etc. The rule of liberal construction has
been very generally applied by our courts when dealing with this question,
upon the ground that such legislation is remedial in character and that the
purposes of the Act should be given effect whenever possible.' However,
injuries caused to an employee by the wilful act of a third person for rea-
sons personal to the employee are not compensable :7 likewise, injuries that
are the result of "horseplay," "skylarking" or sportive conduct instigated
or participated in by the claimant will not be compensable.

In the case of Jackson v. Wilson8 claimant was shot while on his em-
ployer's truck which had stopped to pick up the co-employee who did the
shooting. The Court of Appeals affirmed the finding of the board which
was to the effect that the injury was a wilful act resulting from a purely
personal quarrel and, therefore, was not compensable.

Illustrative of a non-compensable injury resulting from horseplay or
sportive act of courtesy is the case of Bibb M'anufacturinq Company v.
Cowan? From the facts as stated in the reported case, it appears that the
claimant, at the behest of another, in a playful manner in an act of cour-
tesy, twice pulled another fellow-employee out of the pay line in an attempt
to get him aside so that a lady employee could receive her pay first. Later
the other participant pushed the claimant aside for the same purpose and
as a result of the co-employee's push, the claimant fell and was injured.
The Court of Appeals reversed the award of the full board as affirmed by
the superior court. The majority opinion held that the injury did not arise
out of the employment within the meaning of the Workmen's Compensa-
tion Act because the injury was the natural result of horseplay or sportive
conduct on the part of the claimant. The two dissenting judges were of
the opinion that the findings and award of the board should be affirmed
since such findings are binding on the court when supported by any com-
petent evidence. The division in the court in this case seems to 'the writers
to be over whether or not there was evidence to support the board's find-
ing that the injury resulted from an act of courtesy. The majority say in
effect that the findings of the board were not based on any evidence; the

6. Globe Indemnity Company v. Mackendree, 39 Ga. App. 58, 146 S.E. 46 (1928).
Affirmed in 169 Ga. 510, 150 S.E. 849 (1929). Austin Brothers Bridge Company
v. Whitmire, Ga. App. 560, 121 S.E. 345 (1924). New Amsterdam Casualty
Company v. Surnrell, 30 Ga. App. 682, 118 S.E. 786 (1923).

7. GA. CODE § 114-105 (1933).
8. 84 Ga. App. 684, 67 S.E.2d 161 (1951).
9. 85 Ga. App. 816, 70 S.E.2d 386 (1952).
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dissenters say there was some evidence. Other cases dealing with the con-
clusiveness of the finding of the State Board of Workmen's Compensation
will be discussed subsequently in this article.

Another instance where injuries occurring at the place where the em-
ployee ordinarily worked but which were not compensable is the typical
"rest period" case of Hanson v. Globe Indemnity Company.1" It is well
settled that injuries occurring during an employee's rest period, the dis-
position to be made of such time being the employee's individual affair,
are not compensable and the case above cited reaffirms that proposition.

Another case" of interest involved the determination of the "course of
employment" of a revenue agent of the State of Georgia. The agent, while
watching a retail liquor store across the street from his vantage point in
front of a grocery store, where the agent had gone to buy a chicken, at
the request of the proprietor of the grocery store called the city police to
come and get rid of three men whom the proprietor said had been cursing
and drinking all that day in front of his place of business. The revenue
agent, before the city police arrived, went to the place where the three
men were, identified himself as a revenue agent, and became involved in
a heated dispute. It then appears that the agent became unusually excited
and went home in a highly nervous state and shortly thereafter became
worse and died. The court held that a revenue agent has a general en-
forcement duty and that he is supposed to observe and look for possible
violations of the law at all times and thereby his injury occurred in the
course of his employment. The question might well be asked under what
situations would such a public official with general duty not be in the
"course of his employment."

CONCLUSIVENESS OF FINDINGS BY THE BOARD

The awards made by the Workmen's Compensation Board appear to
enjoy a degree of finality not always accorded to administrative findings
of other agencies. This finality stems from the Workmen's Compensation
Act itself."i The problem in determining what determinations of the
board are conclusive on appeal, as is usually the case, stems from the
difficulty of clearly delineating true questions of fact from questions of
law. The rule was very clearly restated in a recent decison" quoting from
an earlier decision" to the effect that "an award by the Board of Work-
men's Compensation based on any evidence is beyond the authority of this
Court to disturb except where fraud in its procurement is shown."' 5 (Em-
phasis added.) In Fulmer v. Aetna Casualty & Surety Company, 6 the
10. 85 Ga. App. 179, 68 S.E.2d 179 (1951).
11. State Department of Revenue v. Snelling, 84 Ga. App. 238, 65 S.E.2d 822 (1951).
12. GA. CODE § 114-710 (1933).
13. American Motorists Insurance Company v. Blaylock, 84 Ga. App. 409, 66 S.E.2d

126 (1951).
14. Continental Casualty Company v. Bennett, 69 Ga. App. 683, 26 S.E.2d 682 (1943).
15. American Motorists Insurance Company v. Blaylock, 84 Ga. App. 409, 412, 66

S.E.2d 126 (1951).
16. 85 Ga. App. 102, 68 S.E.2d 180 (1951).
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Court of Appeals said of the above rule: " . . . there is none firmer." In
two other cases" decided during this survey period, the above rule was
followed without any change in language, it being that if there is any evi-
dence to sustain the finding, such finding will be conclusive on appeal.

However, in Pacific Employers Insurance Company v. Hall,"h to the
rule as above stated was added the word "competent" between the words
"any'" and "evidence," which probably had no effect on the application of
the rule as above stated. In the Hall case the claimant testified that he
received his injury while driving a tractor for his employer, when a rock
hit the tractor wheel and he was thrown from his seat, injuring his back.
He did not report the injury but did tell a fellow employee. Approxi-
mately three months later, he first saw a doctor and missed a few days
from work. He ceased work altogether about nine months thereafter.
Claimant testified that his back hurt at the time of injury and it grew con-
tinually worse until he quit work. There was evidence that subsequent to
the tractor accident he had engaged in continued heavy labor, moving
sacks of cement and heavy timbers, and that this was not connected with
his employment. A medical witness testified that at the examination three
months after the tractor injury, claimant had a record of a back injury
and that lifting of heavy timber would aggravate his condition and that
he was unable to explain claimant's being able to do heavy labor with the
back injury he had at the time his claim was filed. Another medical witness
testified that his present condition was probably due to a ruptured vertebra
but he did not think the condition existed prior to the month in which
the claim was filed. A third witness gave his opinion that the claimant
had received no more than a mere sprain from the tractor accident, which
was true. A single director found against the claimant. This judgment was
affirmed by the full board. The superior court reversed the board and the
Court of Appeals reversed the superior court, affirming the award of the
board, stating that if supported by any competent evidence, it must be
affirmed.

In the case of Liberty Mutual Insurance Company v. Harden," in a
claim for death benefits allegedly arisin!z out of the death of claimant's
husband, much medical testimony was taiken as to the cause of the death.
Prior to the death of claimant's husband, he had been receiving under an
agreement filed with and approved by the board, compensation for in-
juries to his head occasioned by a fall from scaffolding. The claim for
death benefits was awarded by a single director and affirmed by the full
board and the superior court. The Court of Appeals reversed, stating
that the Court of Appeals may set aside an order or decree of the board
if there is not suficient competent evidence to warrant the director's mak-
ing the order. This would appear on its face to be a departure from the
rule of any competent evidence concluding the court from review except
17. Massachusetts Bonding & Insurance Company v. Turk, 84 Ga. App. 547, 66 S.E.2d

364 (1951); St. Paul-Mercury Indemnity Company v. Burke, 86 Ga. App. 119, 70
S.E.2d 884 (1952).

18. 85 Ga. App. 574, 69 S.E.2d 802 (1952).
19. 85 Ga. App. 830, 70 S.E.2d 89 (1952).
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for errors of law or fraud in the procurement of the award. The language
here would certainly seem to be a departure from the rule as previously
announced. Query: whether or not the court in effect held that there was
no evidence, or, query: whether the result would have been different had
this been the case for compensation rather than a case for death benefits,
the court apparently requiring more by way of causation to connect the
death from an accident arising out of and in the course of the employment
when death benefits are claimed than when the claimant is the injured and
seeks compensation." °

Before awards are conclusive and binding they must be based upon
findings of fact. Such findings of fact being required by the Act,2 the
Court of Appeals has held that there must be findings of ultimate facts
or the case will be remanded. "

Even a medical expert witness in giving his opinion as to the cause of
injury may not testify to the ultimate fact in such a manner as to invade
the province of the fact finding body. In other words, the board is not
bound by the testimony of the physician on the ultimate issue of fact;
namely, whether the injury arose out of and in the course of employment. 3

Opinions of expert witnesses while entitled to great weight are advisory
only. The board is bound by them only to the extent to which it gives
credence to such opinions2 which will not relieve the board of the necessity
of making a finding of fact based on the entire record.

CASES INVOLVING MISCE.LLANEOUS POINTS OF FIRST IMPRESSION

Apparently for the first time, the Court of Appeals had before it for
determination the question of whether a widow as legal representative of
her deceased husband can continue the prosecution of a claim originally
filed by her husband during his life, but on which no award was made be-
fore his death, and collect compensation covering temporary total disability
of her husband, or is she entitled only to death benefits. In Hartford Ac-
cident & Indemnity Company v. Braswell5 this precise question was an-
swered affirmatively by the court. The husband suffered a heart attack
while at work and was unable to return to his employment thereafter.
Several months later he filed the claim alleging total disability. A hearing
was had in part but was postponed several times and claimant died before
an award was made in the case. The widow made request for a hearing
and sought to be substituted in her husband's stead as claimant, she being
his sole dependent. The Board of Workmen's Compensation awarded to
her as compensation the amount that the husband would have been en-
titled to at the time of his death and in addition thereto awarded her the

20. GA. CoDE ANN. § 114-413 (Supp. 1951).
21. GA. CODE §§ 14-707, 14-710 (1933).
22. Bituminous Casualty Corp. v. Chambers, 84 Ga. App. 295, 66 S.E.2d 196 (1951).
23. Autry v. General Motors BOP Assembly Plant, 85 Ga. App. 500, 69 S.E.2d 697

(1952).
24. American Motorists Insurance Company v. Blalock, n. 13 supra.
25. 85 Ga. App. 487, 69 S.E.2d 385 (1952).
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death benefits to which a widow would ordinarily be entitled. The Court
of Appeals affirmed and held the widow in her capacity as personal repre-
sentative of the estate, entitled to the compensation and, for herself in-
dependently, entitled to the death benefits due under the Code..2 6 This seems
to be in accordance with a good many other iurisdctions. 21

Another point of first impression seems to be the determination by the
Court of Appeals that the mere fact that a claimant had claimed disability
insurance under a group policy for sickness which was non-occupational
in origin, did not estop him from claiming in workmen's compensation
proceedings that his injury was caused by an accident which arose out of
and in the course of employment. In General M[otors Corp. v. Deaton,"
the court held that claimant's claim for sickness and accident benefits
under a non-occupational disability group insurance policy and his claim
for workmen's compensation on the ground that his injurv arose out of
and in the course of his employment is a matter between himself and the
insurance company. The court held that the contradictory statements
made out of court and in the course of another transaction. and the weight
and credit of his testimony in view of his prior contradictory statements
is a matter for the fact finding board to determine. The claimant testified
in this case that when he signed the papers for the sickness and accident
benefits, he was tnder the impression that he was signing for compensation
and from this testimony the Court of Appeals determined that there was
evidence upon which the director could base his award.

ADMINISTRATIVE. v. JUDIC(IAI RiLIFF

In a common action at law for damages -' where it appeared that the
employee of his regular and general employer was loaned to another com-
pany, thereby becoming the special employee of the company to whom
loaned, and while so specially employed, was injured and recovered com-
pensation from his general employer, it was held that under the Work-
men's Compensation Law the employee could recover from either his
special or general employer but that when compensation is received from
one such employer, the other is not such a third person against whom a
common-law action will lie under the provisions of the Workmen's Com-
pensation Law."0

CASIS INVOLVING A CI.AIM FOR WORKMF NS COIPENSAT'ION
BUT TURNING ON ANOTHFR POINT

During every survey period, several cases turn upon points foreign to
the field reviewed and have insufficient relation to the general subject to
warrant any special treatment. Two cases during this survey period turned
26. GA. CODE ANN. § 114-413 (Supp. 1951).
27. 58 AM. JUR., Workmen's Compensation §§ 577, 578, 579 (1948).
28. 84 Ga. App. 348, 66 S.E.2d 431 (1951).
29. Scott v. Savannah Electric and Power Co., 84 Ga. App. 553, 66 S.E.2d 179 (1951).
30. GA. CODE ANN. § 114-403 (Supp. 1951).
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upon questions of the law of domestic relations;3 one, on evidence;3" and
two, on the question of what superior court has jurisdiction to review the
award by the Board of Workmen's Compensation." In the latter two
cases it was held that jurisdiction could not be conferred by express or im-
plied consent of parties upon a superior court to review an award of the
Workmen's Compensation Board; that only the superior court of a county
in which an injury occurred has jurisdiction to review the award of the
board.
31. Bituminous Casualty Corp. v. Wacht, 84 Ga. App. 602, 66 S.E.2d 757 (1951);

Lumbermens Mutual Casualty Co. v. Reed, 84 Ga. App. 541, 66 S.E.2d 360 (1951).
32. Womack v. United States Fidelity and Guaranty Company, 85 Ga. App. 564, 69

S.E.2d 812 (1952).
33. Porter v. Employers Liability Insurance Co., 85 Ga. App. 497, 69 S.E.2d 384

(1952); Gerrell v. Jackson, 85 Ga. App. 707, 70 S.E.2d 105 (1952).
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