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By J. WINSTON HUFF*

The law of trusts did not occupy the attention of the Georgia Legisla-
ture or the Georgia appellate courts to any great extent since the last
survey. For the most part the courts dealt with questions which had previ-
ously arisen, or decided cases purely on the basis of the sufficiency of the
evidence.' Legislative enactments were devoted principally to somewhat
technical matters which, while important, are not likely to be of great
general use by lawyers.

THE LEGISI.ATURE

Act 706' accomplishes a needed reform in providing a simple method
of obtaining judicial construction of the rights of beneficiaries under char-
itable trusts. This Act declares that the Attorney General in his official
capacity shall represent the interests of such beneficiaries and the interests
of the state as parens patriae in all legal matters concerning the adminis-
tration and disposition of charitable trusts. The Attorney General, in this
capacity, may sue and be sued, the venue of such suits being permissibly
placed in any county in the state where a substantial number of the trust
beneficiaries reside. Where the Attorney General is thus named as a de-
fendant in such a suit, service upon him is effected by having the superior
court clerk mail a copy of the petition to the Attorney General, and make
an entry of this action on the issue docket. Any judgment in such a suit
determining the rights of persons under charitable trusts is binding on all
beneficiaries.3

Act 78o' amends Code section 109-102 which deals with the incorpora-
tion of trust companies. It adds to the existing law the provision that the
certificate of approval by the Superintendent of Banks shall be secured,
and shall be filed with the Secretary of State before he shall be authorized
to incorporate a trust company or to grant a charter amendment giving
trust powers to an existing corporation.

Act 840' also deals with one of the problems which must frequently
*Member of the firm of Powell, Goldstein, Frazer & Murphy, Atlanta; A.B., 1941,
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and American Bar Associations.

1. See Everett v. Mahaffey, 208 Ga. 775, 69 S.E.2d 769 (1952), where the Supreme
Court, without stating the facts, held that the evidence was sufficient to support
the verdict in favor of the plaintiff in a suit to impress an implied resulting trust
on real estate by reason of the payment of the purchase price by the plaintiff;
Aiken v. White, 208 Ga. 572, 68 S.E.2d 149 (1951), where the court affirmed the
jury verdict against the claim of a special lien on trust property because the
plaintiff did not introduce any evidence of specific facts necessary to subject a
trust estate to this obligation.

2. Ga. Laws 1952, p. 121.
3. The first and only case thus far reported to the Attorney General's office making

use of this statute is Aronstam v. Cook, No. A-31013, Fulton Superior Court.
4. Ga. Laws 1952, p. 193.
5. Ga. Laws 1952, p. 256.
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face the trustees of certain types of charitable trusts. This Act authorizes
the trustees of anv charitable trust which has as its object the relief of
aged, diseased and poor people by providing hospitals and hospital serv-
ices for them, to:

( i) contract with any state-authorized hospital authority for the care
of the beneficiaries of the trust and to pay for this care such amounts as
in the discretion of the trustees may seem reasonable; and

(2) to contribute such sums as the trustees may think proper to the
cost of construction or equipment of any hospital erected by a hospital
authority in which the beneficiaries for which the charity was created may
receive treatment, provided the written consent of the donor or donors
of the fund is obtained, and provided public necessity requires the relief
authorized by the charitable trust to be afforded by hospital facilities.
All such contracts entered into between the trustees and the hospital
authority involved must be recorded in the office of the ordinary of the
county where the principal office of the hospital authority is located, and
a certified copy thereof must be filed with the Division of Hospital Serv-
ices of the State Board of Health. This Act also relieves the trustees of
any responsibility for the operation and management of any hospital facil-
ity with which they may contract. After the payment of the agreed sums by
the trustees to the hospital authority, the trustees are relieved from any
liability to the trust estate or to the beneficiaries thereof.

It should be noted that the powers given by this Act may be exercised
only with the written consent of the donor and therefore could not be
applicable in the instance of a testamentary trust. This seems to be a
rather severe limitation.

THE COURTS

Two of the recently reported cases grew out of the will of John D.
Gilmore.6 The will left certain property in trust to two trustees, a life
estate therein being created in favor of Thomas W. Gilmore, with re-
mainder over to his child, Thomas W. Gilmore, Jr. The will provided,
however, that the estate was subject to a charge of $ 225 per month plus
last illness and funeral expenses in favor of the testator's wife, Mrs. Polly
Gilmore.

In Gilmore v. Gilmore7 the two trustees had filed application in the
superior court for permission to sell at private sale the timber from land
held by them in the trust for Thomas W. Gilmore, Jr. Mrs. Polly Gil-
more filed objections, contending that the petition was defective in that
it did not allege the various kinds and quantities of timber, that the land
and timber must be sold together, and that the private sale should not
be authorized. The court allowed the sale and Mrs. Gilmore appealed.
The Supreme Court saw no merit in these objections since they presented

6. For a third case arising out of this same will, see Gilmore v. Gilmore, 201 Ga. 770,
41 S.E.2d 229 (1947).

7. 208 Ga. 245, 65 S.E.2d 813 (1951).
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purely matters of evidence which were questions for investigation by the
lower court at the hearing on the application. The Supreme Court would
not disturb the superior court's discretion.

In Blanchard v. Gilnore Mrs. Polly Blanchard (formerly Mrs. Polly
Gilmore) filed suit against the trustees under her husband's will alleging
that the remainderman, Thomas W. Gilmore, Jr., had attained his ma-
jority, and that the trustees considered the trust terminated and were
preparing to deliver the trust property to him. The plaintiff objected to
this delivery of the property and prayed for an accounting, an impound-
ing of the estate, and the appointment of new trustees in the stead of the
acting trustees. The question presented was whether the will created a
trust in favor of Mrs. Polly Blanchard, the widow, by reason of the
charge against the estate, which would necessitate retention of the estate
by the trustees, or whether the trustees could deliver the corpus to the
now sui juris remainderman. The court reasoned that to withhold the
estate from Thomas W. Gilmore, Jr., as insisted by the widow, would be
violative of Code section io8-TT2 because the trustees would thereby be
retaining trust property for a person sui juris as to whom the trust had
become executed. The court rejected the contention of the plaintiff that
the new Georgia statute controlling the subsistence or execution of trusts as
to persons sui juris controlled the situation. It was held that the will had
to be construed under the applicable law as it existed at the time of the
testator's. death, and the testator had died prior to the effective date of the
new law.

The rights of the widow, however, were recognized and protected by
the opinion. Although the court stated that the trust was executed and the
trust property should be delivered to the remainderman, it held that the
property in his hands was impressed with an equitable lien in favor of the
widow to the extent of the charge imposed upon it by the will for the
widow's benefit. Since the will did not specify what property was subject to
the provisions in favor of the widow, an equitable lien rather than a legal
lien was created on all the property in the hands of the remainderman.

The Georgia Supreme Court considered the problem of merger and
execution of a trust in Love v. McManus.' The testator bequeathed prop-
erty to a trustee, providing a life estate for his daughter with the re-
mainder after her death to be divided between two named grandchildren.
The will further provided that if the two grandchildren did not live to the
time for distribution, then their surviving children should take in their
stead. The two grandchildren, both sui juris, conveyed their interest in
the trust to their mother, the life tenant, and the life tenant asserted that
both the life estate and the remainder merged in her, and by reason there-
of the trust became executed. The Supreme Court disagreed with the life
tenant, pointing out that the grandchildren did not take a vested re-
mainder, but that their possession of the remainder interest depended upon
their survival of the life tenant. Because the remainder interests of the two
8. 208 Ga. 846, 69 S.E.2d 753 (1952).
9. 208 Ga. 447, 67 S.E.2d 218 (1951).
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grandchildren would be divested by their dying before the life tenant,
there was no merger of the life estate and the remainder. The trust was
still a subsisting one with a number of duties incumbent upon the trustees,
including the duty to ascertain at the death of the life tenant to whom the
remainder would go.

In the case of Salter v. Salter,"0 the Georgia Supreme Court reaffirmed
its adherence to a previously announced rule that after the creation of a
spendthrift trust, if the benficiary thereof reforms, he is entitled to main.
tain an action to have the trust property delivered to him free and clear
because the reason for the existence of the trust has been extinguished."
Subsidiary to the principal question involved in the case was whether the
plaintiff was barred by the ten year statute of limitations set forth in
Code section 3-709. The court announced that the rule in this state is that
as long as a person is in possession of another's property using the same
for the other's benefit and recognizing the other's equitable ownership,
no lapse of time will bar the owner from asserting his title against the
person in possession. There was no showing that the trustees here ever
demonstrated that they considered themselves to be holding adversely to
the spendthrift beneficiary. The court further stated that although the
petition contains allegations that the ground of the trust ceased to exist
more than twenty years previously, this does not require a finding that the
trust is not still a subsisting one. The court cited as authority the case of
Payne v. Bowdrie,12 holding that when a trust is annulled it is incumbent
upon the trustee to settle at once with the beneficiaries, but until he does
so, his relation to the beneficiaries continues to be that of trustee. The
ten year statute of limitations does not begin to run as long as the trust
or duty with regard to specific property continues, is acknowledged to be
subsisting, and there is no change of status to show an adverse holding.

Another side issue involved in this case was whether the trustees could
be required to render an accounting where the will relieved them of mak-
ing returns or report. The court held, on the basis of two previous de-
cisions, 3 that although the will might relieve the trustee from making an
inventory or accounting, this did not mean that he would be unaccount-
able in any court at the insistence of a legatee or someone interested in
the estate.
10. 209 Ga. 90, 70 S.E.2d 453 (1952).
11. GA. CODE § 108-114 (1933).
12. 110 Ga. 549, 36 S.E. 89 (1900).
13. Chapalas v. Papachristos, 185 Ga. 544, 195 S.E. 737 (1938); MeCord v. Walton,

192 Ga. 279, 14 S.E.2d 723 (1941).
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