
PERSONAL PROPERTY

By JAMES C. REHBERG*

The personal property cases decided by the appellate courts of Geor-
gia during the past year are noteworthy, not because they represent any
trend toward modification of the established rules, but because of the
novelty of the situations to which those rules were applied. Several enact-
ments of the last session of the General Assembly, on the other hand,
promise to have a lasting effect upon the acquisition and protection of in-
terests in personal property.

JUDICIAL DECISIONS

Titles to Personalty.-Many of the cases turned upon the question of
where title rested at the crucial moment, and whether certain acts were
effective in transferring that title. The importance of these questions is
illustrated in Anderson v. Reese1 where the Court of Appeals approved
the trial court's charge that, in order to find for plaintiff in a trover action,
the jury must be satisfied that title was in him; otherwise, it must find for
defendant - even though it is equally satisfied that title is not in de-
fendant either.

A party cannot assume inconsistent positions with respect to title to
personalty. In Smith v. Norman Motors Co.' a plaintiff-seller, after al-
leging a conversion in his trover action, accepted from the defendant-
buyer a truck in part payment for the subject matter of the trover action.
At that moment, said the court, title to the automobile alleged to have
been converted passed to the defendant-buyer; the seller, no longer hav-
ing title, could not maintain a trover action. Defendant had a right to
know whether he was being sued on a contractual obligation or for a
tortious conversion.

Where title rested was also the crux of the dispute in Foster v. South-
ern Bell Telephone & Telegraph Co.. There a creditor attempted to
garnish the interest of a retired employee in his company's pension fund,
which fund was administered by a trustee. The Court of Appeals brushed
aside the argument that the trustee of the fund was, in effect, the agent
of the pensioners entitled to the benefits of the fund, and held that the
debtor's interest was not subject to garnishment. If the original debtor
cannot recover the fund by a direct suit against the garnishee, then the
creditor likewise cannot recover it by garnishment.

Not only must the plaintiff in a trover action show in his petition that
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1. 85 Ga. App. 437, 69 S.E.2d 656 (1952).
2. 84 Ga. App. 186, 65 S.E.2d 699 (1951).
3. 85 Ga. App. 504, 69 S.E.2d 644 (1952).

(120)



PERSONAL PROPERTY

he has title or right to possession of the personalty; he must also describe
that personalty with enough particularity to distinguish it from other
similar property, or to justify a monetary evaluation of it if it has been
disposed of. In Sammons v. Copeland' the jury had arrived at a verdict
of $686.io for plaintiff in a bail trover action for a "i947 Ford pick-
up truck." The quoted identification was the only basis which the jury
had before it for a valuation. The judgment was reversed because a jury
is not free to set the amount of an award unless it has evidence before it,
such as the condition or amount of prior usage of the property, upon
which an intelligent valuation may be based.

The owner's title was Jealously guarded in Henry v. Slack,5 a trover
action to recover personalty levied upon under a distress warrant. The
property levied upon and sold was shown to be worth 24 times the
amount of the distress warrant. In reversing the lower court's ruling on
a general demurrer, the Court of Appeals stated unqualifiedly that: (I)
A judicial sale under an excessive levy is void and passes no title whatever.
(2) The purchaser at such sale is bound to take notice of the excessive
levy. (3) The defendant in fi. fa. at such a sale is not bound to exercise the
privilege given him by Code section 39-116 of pointing out the property
to be levied upon.

Bona Fide Purchasers.-The holder of the legal title to personalty, so
jealously protected in the cases heretofore discussed, must often give
way to another favorite of the law, the bona fide purchaser. Three such
instances arose during the survey period. In Southern Discount Co. v.
Elliott' the owner of a used car turned it over to a dealer and authorized
him to exchange the car for another one and to sell the one received in
the exchange. To facilitate matters the owner gave the dealer a duly
recorded bill of sale. In breach of his agreement with the owner, the
dealer borrowed some money on the car from the defendant, giving a
bill of sale to secure debt, and displaying as further evidence of his title
the recorded bill of sale. In the trover action filed by the true owner
against the lender, the trial court directed a verdict for plaintiff on the
authority of East Atlanta Bank v. Nicholson.' The facts of the two cases
are, as they appeared to the trial court, remarkably similar. The im-
portant difference, however, was noticed by the Court of Appeals. In the
East Atlanta Bank case the true owner did not part with the legal title;
the purchaser there relied solely upon the dealer's statement that the car
was his, and because of this reliance without further investigation, the
purchaser was not a bona fide purchaser. The purchaser in the instant case
properly relied upon the record title in the hands of the dealer. Admitting
that the fraudulent act of the dealer amounted to a conversion as be-
tween him and the true owner, the innocent purchaser is protected be-
cause the fraudulent act was that of the agent of the true owner.

The bona fide purchaser was also protected in Hertz Driv-Ur-Self

4. 85 Ga. App. 318, 69 S.E.2d 617 (1952).
5. 86 Ga. App. 198, 71 S.E.2d 96 (1952).
6. 86 Ga. App. 50, 70 S.E.2d 605 (1952).
7. 83 Ga. App. 557, 63 S.E.2d 699 (1951), discussed in 3 MERCER L. Rl~v. 149, 154
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Stations, Inc. v. Arnold where the holder of a chattel mortgage had
authorized the mortgagor to retain possession and to dispose of the pro-
perty under certain prescribed conditions. The court protected the bona
fide purchaser to whom the mortgagor sold in breach of those conditions.
Where a mortgagee unconditionally authorizes his mortgagor to sell, he
loses his lien and puts all his trust in the mortgagor as his agent. A con-
ditional authorization, on the other hand, is in many states fraught with
danger to a purchaser from the mortgagor.' The Georgia courts, how-
ever, have consistently protected the bona fide purchaser, and have re-
fused to recognize a distinction between a conditional and an unconditional
authorization to sell mortgaged property. 0

The bona fide purchaser will also be protected where the chattel mort-
gage does not describe the subject matter of the mortgage with sufficient
definiteness to enable a prospective purchaser to recognize it as property
covered by the mortgage. Description of fur storage equipment in gener-
al terms and by manufacturer's descriptive names was held insufficient to
impart notice, even though the chattel mortgage covering the personalty
was properly recorded."

Growing Crops and Rent as Personalty.-Whether growing crops and
unaccrued rent are personalty or realty continues to plague the courts
because of the limitless variety of situations which can pose the question.
Two such situations were before the courts in the past year. In Evans
v. Looney" a conveyance of rented land was made without mention of
rent, and before the rent for the current year was payable. The rent
specified was five bales of cotton, part of which had been gathered and
part still remained on the stalks. Growing crops are personalty, argued
the vendor of the land, citing Code section 85-19oi, and do not pass under
a conveyance of the realty. The Court of Appeals disagreed and, in its
opinion, gave some much needed guidance as to the scope of the above-
mentioned Code section. It was intended primarily to protect the tenant
in disputes with his landlord, and has no application to an outright convey-
ance of the land. The vendor in the instant case conveyed his entire in-
terest, including his lien upon the growing crops. By thus limiting the
scope of Code section 85-19Oi, Georgia follows the common law rule that
crops still attached to the soil, whether matured or not, are a part of the
realty and pass as such in a conveyance of the land without reservation
of unharvested crops. 3

That rent to become due in the future is personalty, and may be as-
signed as such by the person holding the present rights thereto, was re-
affirmed in Padgett v. Butler.4

8. 85 Ga. App. 175, 68 S.E.2d 182 (1951).
9. See note, 14 GA. B. J. 472 (1952).

10. Clarke Bros. v. McNatt, 132 Ga. 610, 64 S.E. 795 (1909); National City Bank of
Rome, Georgia v. Adams, 30 Ga. App. 219, 117 S.E. 285 (1923).

11. Morris & Eckels Co. v. Fulton National Bank, 208 Ga. 222, 65 S.E.2d 815 (1951).
12. 86 Ga. App. 79, 70 S.E.2d 801 (1952).
13. See Note, 172 A.L.R. 815, which sets out the different holdings of the various states

on this subject, and points out the rather tenuous distinctions which have been
attempted.

14. 84 Ga. App. 297, 66 S.E.2d 194 (1951).
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Warehousemen and Carriers.-A warehouseman who accepts person-
al property for storage and agrees to insure it against loss or damage
by fire is under both a contractual and a tort duty to effect the insurance.
In Bell v. Fitz5 the owner who suffered such a loss sued expressly on the
contract and recovered.

The degree of care owed by an interstate carrier is not measured by
the provisions of the Georgia Code. In an action for damages for cotton
which burned while in interstate commerce,16 the trial court erred in
charging Code section 18-102, which raises a presumption of negligence
on the part of the carrier unless it can show that the damage resulted from
an act of God or a public enemy. If the goods are in interstate com-
merce, the carrier's duty of care is fixed by federal, not by state law.

LEGISLATION

The 1952 session of the General Assembly passed four laws which

promise to have considerable influence in the regulation of personal rights.

Act 738."7 Retention of possession of personalty after a transfer of
title thereto has been recognized, since the time of Lord Coke,1" as a
"badge of fraud," i.e., it created a rebuttable presumption of fraud. The
invention of the bill of sale to secure debt has complicated the applica-
tion of this rule, because, while there is a transfer of legal title, its sole
purpose is to secure the debt. The creditor does not usually take, nor
want, possession of the property; he wants it merely to fall back upon if
the debtor does not pay. In such a situation the rule places an unnecessary
stigma upon the whole transaction. This Act removes the stigma by de-
claring that retention of possession by the debtor shall not be presumed
fraudulent.

Act 8 I 1." Notice of assignment of accounts receivable has been made
heretofore simply by a notation to that effect on a page of the account
book itself.2" The new Act repeals this portion of Code section 85-1803,
and provides for the recording of such assignments in the office of the
clerk of the superior court in the same manner as are recorded mortgages
on personal property. Such a record shall constitute notice to all persons,
except the debtor, for a period of four years or until cancelled within that
period. The Act also provides that retention of possession of, and the
exercise of control over, such accounts by the assignor shall not be deemed
fraudulent as to creditors.

Act 737.2" Code section 46-1io, which forbids garnishment of the daily,
weekly or monthly wages of any person until after final judgment shall
have been rendered against him, was amended to extend such protection

15. 84 Ga. App. 220, 66 S.E.2d 108 (1951).
16. Seaboard Airline Railway Co. v. Henry Chanin Corp., 84 Ga. App. 442, 66 S.E.2d

113 (1951).
17. Ga. Laws 1952, p. 154.
18. See Twyne's Case, 3 Co. Rep. 80b, 76 Eng. Rep. 809 (1601).
19. Ga. Laws 1952, p. 225.
20. Ga. Laws 1943, p. 263, GA. CODE § 85-1803 (1933).
21. Ga. Laws 1952, p. 153.
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to the wages of a sharecropper. Since garnishment is a strictly statutory
proceeding, and is in derogation of the common law, 2" the sharecropper,
whose earnings are not customarily payable at daily, weekly or monthly
periods, did not heretofore come within the protection afforded most
laborers.

Act 790.23 This statute affects personal property only incidentally, its
main purpose being to facilitate enforcement of the Uniform Narcotics
Drug Act as adopted in Georgia. The effect of the 1952 Act is to de-
clare as contraband and subject to confiscation and condemnation any
vehicle used to transport narcotics in violation of the Uniform Act. While
the new law is of primary interest to prospective violators of the Uni-
form Act, it may affect the rights of conditional sellers of vehicles to
such violators. In order to preserve his lien in such a condemnation pro-
ceeding, the conditional seller must prove that the "illegal use of the
property was without his knowledge, connivance or consent, express or
implied." The quoted provision is identical with that providing for pro-
tection of conditional sellers of automobiles seized in violation of the
liquor laws of the state,25 and has been shown to impose quite a burden
upon the conditional seller.26

22. Arnold v. Citizens & Southern National Bank, 47 Ga. App. 254, 170 S.E. 316
(1933); Anderson v. Ledbetter-Johnson Contractors, 62 Ga. App. 732, 9 S.E.2d
860 (1940).

23. Ga. Laws 1952, p. 201.
24. GA. CODE c. 42-8 (1933).
25. Ga. Laws 1946, p. 96, 101.
26. See Strickland Motors, Inc. v. State, 81 Ga. App. 824, 60 S.E.2d 254 (1950), dis-

cussed in 3 MERCER L. REV. 149, 153 (1951).


