
MUNICIPAL CORPORATIONS

By ROBERT H. HALL*

During this survey period, many decisions merely restate familiar
principles of Georgia municipal corporation law with regard to abandon-
ment of public office, 1 the fee in a vacated street,2 a city's title by a tax
deed,' the corporate name of a municipality,' the application for a police
pension,5 the right of a city or county taxpayer to seek to enjoin the illegal
use of tax money,' and the eligibility of an alderman to be' elected mayor
of a municipality

TORTS

Property.-The Constitution of the State of Georgia provides that
private property shall not be taken or damaged for public purposes
without just compensation being first paid.8 This provision is interpreted
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1. Thompson v. Nichols, 208 Ga. 147, 65 S.E.2d 603 (1951). (While acouiescence
may be entirely different from abandonment, the abandonment of a public office
may result from an acquiescence by the officer in his wrongful removal or dis-
charge; after a summary removal, an unreasonable delay by an officer illegally
removed in taking steps to vindicate his rights may constitute an abandonment of
the office, and the voluntary surrender of an office to another because of the
erroneous belief that such other has been duly elected as successor to the sur-
rendering officer may constitute abandonment.)

2. Calvary Independent Baptist Church v. City of Rome, 208 Ga. 312, 66 S.E.2d 726
(1951). (Whenever a street is vacated by a city, the presumption is, until the
contrary appears, that the fee is in the adjacent landowners and the right of each
extends to the middle of the way.)

3. James v. Florida Realty and Finance Corporation. 208 Ga. 652, 68 S.E.2d 601
(1952). (Where title to property had vested in the city by a tax deed, a sale thereof
under a tax execution in personam as the property of the former owner was void, as
the property was exempt from taxation while so held by the city, and the deed
executed in pursuance of such sale conveyed no title.)

4. Darby v. Mayor of Statesboro, 208 Ga. 705, 69 S.E.2d 248 (1952). (A municipal
corporation can be sued only in the corporate name set forth in its charter. Where
the corporate name is the "Mayor and City Council of Statesboro," an action
against the "Mayor and Councilmen of the City of Statesboro" was a mere nullity
and not amendable.)

5. Densmore v. Brown, 86 Ga. App. 60, 70 S.E.2d 777 (1952). (Where a person is
entitled to two types of pensions under the Police Pension Act, a denial by the
Board of Trustees of his application based on injuries allegedly received in line
of duty was not res judicata as to a subsequent application because of injuries
allegedly arising outside of police duties, in the absence of showing that the Board
of Trustees had passed upon the latter issue when denying his first application.)

6. Barge v. Camp, 209 Ga. 38, 70 S.E.2d 360 (1952). (A citizen or taxpayer of a
county or municipality has a pecuniary interest in the sum made up from taxes,
and this interest will authorize him to maintain an action to prevent an illegal
diversion of tax money or property belonging to the county or municipality.)

7. Carroll v. Currie, 209 Ga. 197, 71 S.E.2d 85 (1952). (Under GA. CODE § 69-201
(1933), an alderman of a town of more than 2,000 inhabitants whose tenure is
for a term of two years is incompetent to hold the office of mayor during that
period of time; and any Act amending the city charter, insofar as it sought to
provide otherwise, is ineffective, in that it was an attempt to make a provision
by a special law that was contrary to the terms of a general law covering the same
subject.)

8. GA. CONST. Art. I, § 3, ff 1.
(106)
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as a guaranty against indirect as well as direct damages.0

In City of Atlanta v. Kenny1" the court applied a very liberal interpreta-
tion to this section of the Constitution. It is alleged that the city con-
structed a ditch along the sidewalk which abutted the plaintiff's property
for the purpose of laying signal cables to be used by the city fire depart-
ment. As a result of this ditch, it is alleged that the plaintiff's foundation
collapsed and his building was destroyed. The court stated that while
this work was in the performance of a governmental function, this suit
was based upon the above constitutional provision and not upon tort for
negligence, and under this provision a city is liable for damages result-
ing from such work however skillfully done. The liability of the city
under this provision is primary and absolute, and it is immaterial that
the work may have been done by an independent contractor, as it was
done at the direction of the city. Even if the petition alleges negligence
it is mere surplusage, but the damages recovered under this provision will
only be the actual diminution in maket value of the property in question."

In determining whether to base the theory of your case upon this con-
stitutional provision rather than in tort for negligence, one should con-
sider the advantages and the disadvantages. It would seem the advantages
would be that no distinction need be drawn between governmental and
ministerial functions ; that there is no necessity of proving negligence on
the part of the city; and that the city is liable even if the act was done
by an independent contractor. The only disadvantage would be the limita-
tion in the amount of damages recoverable. It would seem that almost
any act 12 of the city which damages property1" of an individual would be
for public purposes. 4

This constitutional provision was again applied in Mayor of Athens v.
Gamma Delta Chapter House Corp. ' The court pointed out that while
a city was not liable at common law where a person has an easement of
access which is destroyed by a change of grade on the part of the city and
results in damaging the value of the plaintiff's property,"; it is liable under
the Constitution of Georgia,"r although there has been no taking of the
property itself.

Suppose a city desires to convert a street or alley lying within some
subdivision into a public street. tHarrison v. City of East Point"0 clearly
points out that where the owner of a tract of land divides it into lots,
streets, and alleys, causes a map or plat of the same to be made and duly

9. City of Atlanta v. Green, 67 Ga. 386 (1881).
10. 83 Ga. App. 823, 64 S.E.2d 912 (1951).
11. It cannot include loss of rentals, cost of removal of the debris, etc.
12. Direct or indirect.
13. Personal or real.
14. "When we come to seek for the principle upon which the question of public use

is to be determined, or to define the word 'public use' in light of judicial decisions,
we find ourselves utterly at sea." 1 LEWIs, EMINENT DOMAIN 343 (3d ed. 1909).

15. 86 Ga. App. 53, 70 S.E.2d 621 (1952).
16. The changing of the grade left a 17-foot bank, which is too steep to permit the

building of a driveway into the plaintiff's premises.
17. GA. CONST. Art. I, § 3, 1.
18. 208 Ga. 692, 69 S.E.2d 85 (1952).
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recorded whereby the lots, streets, and alleys are delineated, and sells
the lots with reference thereto, the purchasers acquire private property
rights in the streets and alleys of the subdivision. The fee in the land em-
braced in the streets became vested in the purchasers of the abutting lots
to the middle of the street, subject to the rights of way over the same
in favor of the purchasers of other lots in the subdivision, for the pur-
pose of ingress and egress to and from their lots. Therefore, the purchaser
has a private property right in such alley which can not be taken by
the city for public street purposes without just and adequate compensa-
tion for the same being first paid.1 '

Personal.-In Davis v. City of ttlanta"2 1 the petition alleged that the
plaintiff was injured on an amusement device in a park owned by the city
and leased to the Southeastern Fair Association and that the device was
operated by a concessionaire under a lease from the Fair Association.
The former lease provided that the rental to the city was to be based
upon a percentage of the Association's net profit; that all activities of the
Association were subject to the absolute control of their board of di-
rectors; that the mayor and four council members of the city were to
constitute five out of a total of fifteen directors; and that the city was
exempted from any loss or liability. The latter lease gave the Association
similar control over the concessionaire. The court held that where a
city, under charter authority, maintains a park primarily as a source of
revenue, the duty of maintaining it in a safe condition is ministerial
rather than governmental. If on leasing the park the city neither retains
control, or right of control, or assumes control over the premises, it is
ordinarily under no duty to inspect the premises and ascertain whether or
not they are in a safe condition. However, if the right of control is re-
tained or assumed, it is liable to those whom it has expressly or impliedly
invited upon the premises, for failure to exercise ordinary care for their
safety. Here the city had a one-third voice in managing the park, and it
had invited and solicited the public to visit the park. Therefore, the peti-
tion set out a cause of action under the Code.2'

The Supreme Court of Georgia in Hurley v. City of Itlanta," a case
discussed in last year's Survey,' held that the writ of certiorari was
improvidently granted to review the split decision of the Court of Ap-
peals 2 as to the liability of a city for injuries sustained by a convict while
working on the streets, in that there was a binding precedent exempting
the city from liability."

19. GA. CONST. Art. I, § 3, 1.
20. 84 Ga. App. 572, 66 S.E.2d 188 (1951).
21. GA. CODE § 105-401 (1933).
22. 208 Ga. 457, 67 S.E.2d 571 (1951).
23. See Hall, Municipal Corporations, 3 MERCER L. REv. 112, 114 (1951).
24. City of Atlanta v. Hurley, 83 Ga. App. 879,65 S.E.2d 44 (1951).
25. Nisbet v. City of Atlanta, 97 Ga. 650, 25 S.E. 173 (1896). A municipal corporation

is not liable in damages for the death of one convicted in a corporation court and
sentenced to work on the public streets, though his death was occasioned while he
was engaged in such work and resulted from the negligence of the city's foreman
in charge thereof.

[Vol. 4
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In another case appearing in last year's Survey,26 the court affirmed
the overruling of a motion for new trial by again stating that defects in
the streets for which a municipal corporation may be liable include
objects adjacent to and suspended over a municipality's streets and side-
walks such as the limb of a dead tree, the presence of which renders the
use of those thoroughfares more hazardous.

Caroway v. City of Atlanta7 involved the liability of a city for in-
juries sustained by a person who allegedly slipped and fell on the waxed
floor of the waiting room of the Municipal Airport passengers' terminal.
The court held that where a city maintains an airport passenger terminal
for a substantial profit, as a private ministerial and proprietary under-
taking, and in competition with private business leases out its facilities
while at the same time retaining the responsibility for maintenance of a
portion of these facilities, it too, in order to escape liability, must keep
the premises in its charge in a safe condition for the passengers of its
lessees; that while section 4 of the Uniform Airports Act28 provided that
such landing fields are for public, governmental and municipal purposes,
this was merely a declaration on the part of the legislature of the public
purpose as to which the authorization was given, and it was not intended
as a limitation immunizing cities from such suit regardless of circum-
stances; that the Act29 specifically empowers cities to lease such airports
to private parties for operation," but it did not designate such leasing
as a governmental function. Here the city' leased portions of the pas-
senger terminal to private corporations for the purpose of obtaining
revenue, but it undertook the responsibility of maintaining certain central
portions of the building for the use of the lessees and their customers. 31

Thus the plaintiff's petition stated a cause of action under these circum-
32

ORDINANCE INCONSISTENT WITH STATE LAW

It is a well established rule that a municipal corporation cannot legis-
late on subjects already made offenses and punishable by the laws of the
state. 3 Is an ordinance which prohibits a person from being drunk under
the steering wheel of a motor vehicle" inconsistent with the general law
26. City Council of Augusta v. Hammock, 85 Ga. App. 554, 69 S.E.2d 834 (1952). See

Spark, Evidence, 2 MERCER L. REV. 88, 112 (1950).
27. 85 Ga. App. 792, 70 S.E.2d 126 (1952).
28. Ga. Laws 1933, p. 10 2, GA. CODE § 11-202 (1933).
29. Ga. Laws 1933, p. 102, § 5(c).
30. Provided the public is not deprived of equal use thereof.
31. The city was to provide lights and water and keep these portions of the building

clean, neat, orderly, sanitary, and presentable.
32. The court distinguished the case of Mayor and Aldermen of the City of Savannah

v. Lyons, 54 Ga. App. 661, 189 S.E. 63 (1936). In the latter case the landing
field was considered a park and the petition did not allege that the airport was
operated primarily as a source of revenue.

33. GA. CONST. Art. I, § 4, 1.
34. "No person shall occupy the seat of a motor vehicle upon the public streets of the

City of Atlanta, immediately under the steering wheel, while under the influence of
intoxicating liquors or drugs."

1952]
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of the state prohibiting drunken driving?" The court in Giles v. Gibson36

and Brinson v. City of Atlanta,"7 with two Justices dissenting, answered
in the affirmative.

This decision could be interpreted as reversing the previous law, in
that it specifies that while the case of Loach v. City of LaFayette38 says:
"An act penalized by a law of the state may be penalized also by a munici-
pal ordinance, if there is in the municipal offense some essential ingredient
not essential to the state offense, or if the municipal offense lacks some
ingredient essential to the state offense," this quotation is not in accord
with the correct rule for testing the validity of a municipal ordinance.
The mere fact that a special law deals with some remote segment or
element of the general subject embraced in the general law, which element
or segment is not dealt with by the general law, does not alter the fact
that such special law is enacted in a case where provision has been made
by an existing general law. 9

It is my belief that the above quotation was not the real holding of the
Loach case, but that the case held: "The test to be applied in determining
whether or not the state law and the municipal ordinance cover the
identical offense is whether one can be violated without violating the
other."4 In applying this test to the ordinance, any person who is guilty
of violating the state statute prohibiting drunken driving would auto-
matically be guilty of violating an ordinance prohibiting the occupancy
of a seat of a motor vehicle, immediately under the steering wheel, while
intoxicated. It is submitted that for such an ordinance to be valid it
could only prohibit such occupancy while the vehicle was not in motion.
If it so specified, then one could be violated without violating the other.

The court, in Moore v. City of Tifton,"' held that when a municipality
brings itself within the operation of the Ellis Health Law,"2 a general
law for the protection of the counties' health, and for preventing the
introduction, generation and spread of infectious and contagious diseases
within the county, any ordinance enacted by such municipality dealing
with rat-proofing property, would be void if passed after the general
law went into effect, or suspended if passed prior to the effective date
of the general law in the municipality.

CONTRACTS

In City of Atlanta v. Smith43 the court held that where a person sues a

35. GA. CODE ANN. § 68-307 (Supp. 1951). "No person shall operate a motor vehicle
or motorccle upon any public street or highway, or any private way, private
street, or private property in this State, whether as owner or operator of such
vehicle, if under 16 years of age, or while under the influence of intoxicating
liquors, or drugs .... .

36. 208 Ga. 850, 69 S.E.2d 774 (1952).
37. 86 Ga. App. 34, 70 S.E.2d 773 (1952).
38. 19 Ga. App. 639, 91 S.E. 1057 (1917).
39. City of Atlanta v. Hudgins, 193 Ga. 618, 623, 19 S.E.2d 508, 511 (1942).
40. Loach v. City of LaFayette, 19 Ga. App. 639, 642, 91 S.E. 1057, 1058 (1917).
41. 84 Ga. App. 280, 66 S.E.2d 164 (1951).
42. GA. CoDE cc. 88-2, 88-3 (1933).
43. 84 Ga. App. 815, 67 S.E.2d 480 (1951).
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city on a quantum meruit basis for services rendered and relies on ratifi-
cation by the city of the contract and upon acceptance and use of the
fruits of his services by the city council, it must be shown that the city
council had full knowledge of all material facts in connection with the
transaction in question. Also, in an action for services rendered pursuant to
a contract made by an unauthorized agent of the city, there is a prima
facie presumption that the city would not bind itself, either expressly or
impliedly, beyond the limits of its budget. But this is a defensive matter
which the city has the burden of proving, and it cannot be raised on de-
murrer.

ZONING

Is an automobile trailer a dwelling within the purview of zoning ordi-
nances which restrict the area to dwellings with a minimum floor space?
Kimsey v. City of Rome44 held that where a trailer is equipped as a dwell-
ing, blocked up and located on a vacant lot, and connected to the water
mains, sewer and electric lines of the city where located, and in which
people are living, it is a dwelling within the purview of the zonina ordi-
nance.

SPECIAL ASSESSMENTS

In Harp v. Mayor of Forsyth5 it was held that where an ordinance is
passed authorizing the paving of a street and assessing the abutting land,
an owner is not denied due process of law if the statute authorizing the
ordinance provides that the owners of such land may file an affidavit of
illegality and may contest the whole or any part of the amount so claimed;
that even if the assessments were illegal,46 where the landowners have
received actual notice of the contract, and have stood by until other
streets included in the contract were paved before making any objection,
such landowners are precluded from seeking injunctive relief.

LICENSES

In City of Marietta v. Howard7 a disabled veteran sought to enjoin
the city from preventing his operation of a taxicab business on the city
streets. The city refused to issue a license unless he paid the required fee.
The court held that while the statute" relieves disabled veterans from
paying any fee to cities, towns, or counties for the right to engage in a
business, this statute has reference only to fees for exercising rights and
does not apply to privileges, nor does it expressly or by implication take
away the police powers of towns, cities, or counties. A city may prohibit
altogether the use of its streets for the conduct of a taxicab business,

44. 84 Ga. App. 671, 67 S.E.2d 206 (1951).
45. 208 Ga. 842, 69 S.E.2d 750 (1952).
46. Because the contract was too indefinite and because the city had not required the

contractor to furnish a bond.
47. 208 Ga. 719, 69 S.E.2d 246 (1952).
48. GA. CODE § 84-2011 (1933).

19521
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since no one has a right to do so. Here the city requires that a person
obtain a license before the privilege to operate a taxicab business can be
had. The privilege by grace of the city may be given upon such condi-
tions as the city chooses, which might be the payment of a fee, and those
conditions including the fee must be fully satisfied.49

LEGISLATIVE CONTROL

Bracewell v. Warnock5" held that the constitutional provision51 requir-
ing publication of a proposed local bill once a week for three weeks during
a period of sixty days immediately preceding its introduction before the
General Assembly, is interpreted to mean that it must be published at
least once a week during three separate weeks, and that the first publi-
cation must not be more than sixty days prior to the introduction of the
bill, and that a local bill cannot be introduced during the week embraced
in the third publication. Here the third publication of this bill was on
Monday, February S, and the date of introduction was on Wednesday,
February 7, therefore the bill was invalid.

HOSPITAL BONDS

The legislature in its 1952 session enacted a law5" authorizing counties
and municipalities, which sell bonds for the purpose of matching state
and federal allocations and contributions to build and equip a hospital, to
apply any excess of funds obtained from such sale to defray the costs of
supplies for and of opening and operating such hospital and/or to the
cost of constructing and equipping a nurses' home to be used in connection
therewith.

CASH BONDS

Act 769"s authorizes all mayors or their designated official to accept
a cash bond from any person charged with the violation of a municipal
ordinance for their personal appearance to answer the charges preferred
against them. A receipt will be issued upon the acceptance of the bond.
If the mayor designates another official to accept a cash bond, this delega-
tion of authority shall be made in writing and filed in the records of the
municipality. The bond will be automatically forfeited on his failure
to appear for trial on the date designated, but this forfeiture is not a bar
to subsequent prosecution of the accused for such violation. This Act does
not apply to municipalities having provisions in their charters as to cash
bonds. This Act supersedes the case of Scarboro v. State54 which held
there was no authority under the law of this state for a cash bond or a
deposit of money in lieu of bail.
49. The court distinguished the case of City of Macon v. Samples, 167 Ga. 150, 145

S.E. 57 (1928), a split decision, in that there the city was demanding payment of
the license fee, whereas in this case no fee is demanded, but the city stands upon
its rights to exercise its police power.

50. 208 Ga. 388, 67 S.E.2d 114 (1951).
51. GA. CONST. Art. III, § 7, 1 15.
52. Ga. Laws 1952, p. 151.
53. Ga. Laws 1952, p. 182.
54. 207 Ga. 449, 62 S.E.2d 168 (1950).
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STREET IMPROVEMENTS

Code section 69-407, dealing with the letting of a contract for street
improvements, was amended 5 to provide an alternative method by allow-
ing the municipality to obtain all the materials, furnish the equipment and
machinery and do all the work necessary in making such improvements,
after having given notice to the property owners affected and afforded
them an opportunity to be heard and object thereto. The Act also
provides that certain items of expense56 shall be included in the cost of
making such improvements when the work is done by the municipality.
In addition, it amends Code section 69-407 by providing for the appoint-
ment of appraisers to assess and apportion the cost where the municipality
itself performs the work.

HOME RULE

The Municipal Home Rule Law of 195151 was amended by the legisla-
ture in its 1952 sessionY.5 The main change is in section 3 (b) of the I9.5 I
Act which is amended' to now provide that the clerk of the municipality
must be notified within twenty-four hours after the circulation of a petition
by the voters has started and that the petitions with the requisite number
of required voters must be filed with the clerk within four months of
the date of this notice. Also, that no new petition shall be presented within
a period of less than one year thereafter and that any petition which
is not completed within the calendar year cannot thereafter be used in
any other succeeding calendar year.

There were other minor changes as to voters," notice of elections,6' and
section 3 (h) , relating to amendments to corporate charters, and the first
paragraph of section 3 (5), relating to annexation of territory, were re-
written.

Approximately seventeen cities have now come under the Home Rule
Law.
55. Ga. Laws 1952, p. 310.
56. Materials, labor, reasonable rental for the use of machinery, engineering, legal,

and other expenses.
57. Ga. Laws 1951, p. 116.
58. Ga. Laws 1952, p. 46.
59. Ga. Laws 1952, p. 51, § 8.
60. In several sections the word "eligible" was inserted before the word "voters," and

the words "general City" were inserted before the word "election" in section 3(a)
and 3(b).

61. Changed section 3 (g), as to the publishing of notice of elections, from four to
two weeks.
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