
INSURANCE

By LANELLE RIMES*

During the past year the Georgia cases dealing with insurance have
been largely concerned with questions of interpretation and the application
of established principles to various factual situations.

Perhaps the most highly publicized case dealing with insurance during
this period was that of Bankers Life & Casualty Co. v. Cravey, Comp-
troller-General.' In that case the Bankers Life & Casualty Co. was peti-
tioning for mandamus to compel Zack Cravey, the Insurance Commission-
er, to renew the license to conduct its insurance business in the State of
Georgia. The commissioner had refused to renew the license because the
company had failed to submit copies of certain of its records which the
commissioner had requested. Two of the records, copies of which the
commissioner had requested, did not exist, and the other two were already
on file in his office. The court pointed out that the law confers upon the
Insurance Commissioner broad powers to examine and investigate the
financial condition and manner of operation of all insurance companies,
but, as the court noted, the law also prescribes procedures that the com-
missioner must follow. Accordingly, the court held that the Insurance Com-
missioner having the power and duty to investigate this insurance com-
pany, to inspect its original records and to take the sworn testimony of
its agents, it was his duty to do so, and he was unauthorized to impose
upon the company a duty to copy its records and mail them to him, and
refuse a renewal of the license upon the company's failure to do so. The
court also pointed out that even if the Insurance Commissioner could, un-
der the law, investigate the company's records by having it mail copies
of records to him rather than by inspection of the originals as provided by
law, he could not require copies of non-existent records nor copies of
records that were, at the time, on file in his office. Renewal of the license
was an official duty of the Insurance Commissioner.

An interesting factual situation involving the interpretation of the term
"accidental means" as used in the double indemnity provision of insurance
policies was presented in Thompson v. Prudential Ins. Co. of America.'
The plaintiff was seeking to recover under said clause for the death of her
son, who was killed while playing the game known as "Russian Roulette."
This game is played by removing all but one of the cartridges from the
cylinder of a revolver, spinning the cylinder without ascertaining the posi-
tion of the remaining cartridge, placing the revolver to the head, and
pulling the trigger. The Georgia cases generally hold that in order to
recover under a double-indemnity provision of an insurance policy for
death resulting from bodily injuries caused solely by external, violent,
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and accidental means, it is necessary for the plaintiff to show "hat in the
act which preceded the injury alleged to have caused death, something un-
foreseen, unexpected, or unusual occurred. Death which is the natural and
probable consequence of an act or course of action is not an accident nor
is it produced by accidental means. The Court of Appeals held in this
case that death was not caused by accidental means, as the insured, by
engaging in such a bizarre game with a lethal weapon, must have known
that he was courting death or severe injury, and must be held to have in-
tended such obvious and well-known results.

In Neese v. Milwaukee Mechanics' Ins. Co.3 the plaintiff was suing to
recover on a policy of automobile collision insurance. The petition alleged
that the plaintiff had complied with all the terms of the policy with respect
to proofs of loss, but there was no evidence that the plaintiff had complied
with the term of the policy requiring the insured to file a sworn proof of
loss within sixty days after the occurrence of the loss as condition prece-
dent to an action against the company. The Court of Appeals held that
the insured could not recover.

The plaintiff relied upon the presumption against suicide in Martin v.
Life & Casualty Ins. Co. of Tennessee,' a suit by the beneficiary on a life
insurance policy. The policy limited recovery to return of the premiums
paid in in the event of death by suicide within two years after the issuance
of the policy. The Court of Appeals held that where the testimony of the
witnesses concerning the physical facts surrounding the death of the in-
sured was substantially the same and without material conflict, and the
facts were clearly inconsistent with suicide, then the presumption against
suicide vanished, and the plaintiff was limited to recovery of the premiums
paid in on the policy.

In Beavers v. Pacific National Fire Ins. Co." plaintiff brought action on
a fire insurance policy fifteen months after the loss involved. The policy
contained a limitation of one year from the inception of loss within which
to bring an action on the policy, and also provided for arbitration. In this
case the insurer had called for arbitration and an award was returned four
months after the loss. The court held that call for arbitration by the in-
surer extended for twelve months from the date of arbitration proceed-
ings, the time for bringing action on the policy, and the insured's action
brought fifteen months after the loss, was timely.

In Hurt & Quin, Inc. v. St. Malyon' suit was brought to recover $40,000
and other damages on a fidelity bond issued through Lloyds of London
by the defendant and other underwriters. This bond gave Hurt & Quin,
a general insurance agent, coverage for defalcations of its employees or
local agents up to $40,000 in excess of that afforded by the fidelity bond
of the National Surety Corporation, and on the same employees or local
agents covered by the bond of the National Surety Corporation. The
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plaintiff, as general agent, acting through The Sentinel Fire Insurance
Company and the Agricultural Insurance Company through the use of
"master policies" left open as to the amount of insurance, authorized
Whitner & Company as a local agent, to issue individual policies covering
property that Georgia Fire Insurance Service, Inc. should agree to under
certificates issued by it to the individuals insured. Premiums on these in-
dividual policies were to be financed by loans from the First National
Bank of Atlanta to the Georgia Fire Insurance Service, Inc., and as se-
curity therefor, Whitner & Company and the Georgia Fire Insurance
Service, Inc. were to assign all their rights in the policies to the bank.
Notes, made by Georgia Fire Insurance Service, Inc. and endorsed by
Whitner & Company, were given to the bank for the full annual premiums
due to the plaintiff on the individual policies issued by Whitner & Com-
pany. Premuims were collected in small weekly payments from the insured
individuals by Whitner & Company and were turned over to the bank
monthly to repay the full annual premiums borrowed. The weekly install-
ments collected on an individual policy over a period of one year were
about four times the amount of the annual premium borrowed from the
bank on each policy issued. In June of 1943 the bank notified the plaintiff
that the unearned premiums due the bank and the collections from the
individual policy holders had not been paid that month. A subsequent
audit showed that Whitner & Company had failed to deliver to the bank
the sum of $373,2o6.61. As a result of such failure, the insurance com-
panies had to pay the gross unearned premiums to the bank to cancel their
obligation, and the plaintiff, under its general agency contracts with the
Sentinel Fire Insurance Company and the Agricultural Insurance Company,
was bound and obligated to account for and pay over the premiums due
the respective companies. In this action on the fidelity bond, the plaintiff
claims that this loss was a direct loss of money belonging to plaintiff, or
for which plaintiff was legally liable, and that this loss was caused by diver-
sion of funds by a local agent in handling his insured principal's money.
The court held that this was a loss or defalcation within the terms and
coverage of the fidelity bond and set out a cause of action. The court dis-
tinguished the present case from the case of Hurt & Quinn, Inc. v. Na-
tional Surety Corp.,7 which case involved the same loss of money alleged
to have been caused by Whitner & Company. The court said that in that
case it was not alleged that the money borrowed from the bank by Whit-
ner & Company to pay the annual premiums in question was paid to
Whitner & Company as agent, and under the allegations of the petition
in that case, it was held that the money obtained from the banj: on the
loans referred to, belonged to Whitner & Company. In the case under
discussion it is alleged in substance that the plaintiffs were the general
agent of the insurance companies with authority vested in them to appoint
local agents for the insurance companies, and that pursuant to that auth-
ority the plaintiff appointed Whitner & Company as such local agent, and
thus had a definite interest in the money which was borrowed from the
bank to pay the premiums and disbursed to Whitner & Company by the
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bank. The court pointed out that according to the allegations in the peti-
tion in the National Surety Co. case, XVhitner & Company were acting
independently in their negotiations with the bank, but in the present case,
the allegations in the petition and its exhibits show that the relationship
of agency existed, and that Whitner & Company received the money from
the bank as agent of the insurance companies, and that the plaintiff herein
became liable for its loss.

In JW/ilbur v. Bankers Heallh & Life Ins. Co.,' an action on a life
insurance policy which expressly provided that if the insured, while still
a minor, desired to change the beneficiary, it was necessary to obtain the
written consent of a parent to such change. The court held that because
the insured died while still a minor, the original beneficiary was entitled
to the proceeds, even though the insured had made a request for a change
of beneficiary, since he had not obtained the written consent of his parent
or guardian. The court held further that the original beneficiary's right
to the proceeds of the policy vested absolutely in her upon the death of
the insured, and no subsequent act or conduct of the insurance company
could by waiver or otherwise divest or impair in any way her vested right
to the same.

In Blavlock '. Prudential Ins. Co. of .imeri,' it was held by the Court
of Appeals that the contracting parties in group insurance are primarily
the employer and the insurer, and that where a corporation at its own
expense, provided group insurance through certain master group policies,
and at its own expense provided assistance to its employees in presenting
their claims and collecting their benefits under such policies, the employees
of such corporation rendering such assistance were not for that reason
agents of the insurance company upon whom process could be legally
served in an action against said company.

In Fidelitv-Phlenix Fire Ins. Co. v. Berry"0 the fire insurance policy upon
which action was brought contained a provision voiding the policy if in-
sured wilfully concealed material facts or circumstances concerning sub-
jects of insurance. The premises insured bv this policy were used as a
roadhouse, thus increasing the insurer's risk, by the insured's tenant, un-
known to the insured. The court in this case held that an act of a tenant,
unknown to the landlord, which increases the insurer's risk, does not void
the policy, and insured was entitled to recover thereon.

The Court of Appeals held in Atlanta Life Ins. Co. v. llann" that the
burden is on the insurer to prove that payment made under a facility of
payment clause is properly made, and that to successfully do that, the
insurer must show that the proceeds were to one who had actually in-
curred expenses in caring for the deceased in his last illness or in burying
him; or that the person so paid had contracted to pay for such expenses;
or that the person paid actually used the money in paying them.

8. 208 Ga. 401, 66 S.E.2d 918 (1951).
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In Paulk v. State Mut. Life Ins. Co.'" applicant applied for insurance
and paid the first premium at the time of this application. The conditional
receipt and application for insurance provided that if the first premium
was paid at the time of making application and the insurer was satisfied
that the applicant was an acceptable risk for the insurance applied for,
insurance would be effective as of the date of the application or of the
medical examination, whichever was later. The applicant died approxi-
mately seven months later without ever having taken the required physical
examination. The court held that the insurer was not estopped from deny-
ing liability under the policy even though the insurer retained the premium
for approximately seven months and never notified applicant that his
application was rejected.

In Franklin Life Ins. Co. v. Ransom 3 it was held that the criterion to
be used in determining whether insured was totally and permanently dis-
abled within the terms of a policy providing certain benefits to the insured
if he became "totally and permanently disabled by bodily injury or disease
so that he is and will continue to be for life totally and permanently pre-
vented thereby from the performance of any work or the transaction of
any business for compensation or profit," is the insured's ability to perform
the duties or a substantial part of the duties of the occupation in which
he was engaged at the time the policy was issued, or his ability to perform
the duties, or substantial part of the duties of an occupation of like pro-
ductivity.

The insurance policy involved in Life & Cas. Ins. Co. of Tennessee v.
Monday,"4 provided that the policy should take effect as of the date of
issue. However the date of issue written on the policy had been obscured
and obliterated and was illegible. The Court of Appeals held that it was
for the jury to determine from evidence introduced for that purpose on
what date the policy was issued, and that exclusion of competent evidence
tending to establish the date of issue was reversible error.

In Vaughan v. Home Indemnity Co." a garage owner brought action on
a policy covering liability for damaged property arising out of the opera-
tion of his business, except property "owned" by, rented to, in charge of,
or transported by," the insured. Insured was seeking indemnity for lia-
bility imposed upon him as a result of the destruction of a customer's
automobile when it caught fire while being welded in his garage. The court
held that the insured had custody and control and dominion over the
automobile at the time of its destruction so as to render him in charge of
it and so as to bring it under the exclusion of the policy.

A. K. Adams & Co. v. Douglas-Coffee County Hospital Authority
dealt solely with a question of venue, and Reeves v. Progressive Life Ins.
Co." dealt with a promissory note.
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