
EQUITY

By HENRY L. MCCLINTOCK*

During the past year, the Georgia cases dealing with equity questions
have been fewer in number than in the periods covered by the preceding
Survey issues, and have been generally of less importance. In fact, ex-
cept for the two cases dealing with partition when there is a claim for
an accounting, there is little need for more than a naming of the de-
cisons which have applied established equitable principles to varying fact
situations. Insofar as the cases have dealt with problems of equitable
procedure, they are discussed under the topic of practice and procedure,
and will be mentioned here only to the extent that they may affect some
particular equitable remedy.

SPECIFIC PERFORMANCE

In a suit for specific performance of a land contract' brought by the
purchaser against a grantee from the vendor, in which the court on a
previous appeal had held that a purchaser could have specific perform-
ance against a subsequent grantee from the vendor and had overruled
the defenses of laches and failure to tender performance,' the plaintiff
obtained a decree after trial and defendant excepted to the decree and
to the denial of his motion for a new trial. The court held that it was not
error to admit the contract in evidence although it was not witnessed as
required for recording and yet had been recorded, where the objection
was to the whole contract; since plaintiff's counsel stated he did not rely
on constructive notice, it was not error to refuse requested charges on
that issue.

In Harris v. Underwood3 the court stated that under Code section 40-
402 part payment and taking possession was sufficient part performance
to take an oral contract out of the general provision of Code section 20-
401, and that, where the vendor could no longer perform because the
land had been condemned, the plaintiff may prosecute the action as one
for damages. No mention was made of the right to recover the award
to vendor, which would be the ordinary measure of recovery under the
doctrine of equitable conversion.

In Ware v. Martin4 the majority of the court held that a suit to have
plaintiff declared the adopted child of a decedent was, in effect, one for
specific performance of a contract to adopt, to which the rule applied
that an oral contract could not be specifically enforced unless proved by
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1. Finney v. Blalock, 208 Ga. 218, 65 S.E.2d 920 (1951).
2. Finney v. Blalock, 206 Ga. 655, 58 S.E.2d 429 (1950).
3. 208 Ga. 247, 66 S.E.2d 332 (1951).
4. 209 Ga. 29, 70 S.E.2d 446 (1952).
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clear and convincing evidence, and such proof was lacking here. Three
justices dissented.

A petition for specific performance of a contract to complete a house
and sell the property to plaintiff which described the house in the terms
of the contract, stated the contract price and alleged payment by plain-
tiff for extras states a cause of action. If the provisions for a loan by
vendor to purchaser were too indefinite, they were for purchaser's bene-
fit and he could waive them and did waive them when he offered to pay
cash. Any indefiniteness in the description of the house was cured by the
plaintiff's acceptance of the house.

In a suit to restrain an executor from selling testator's land, and for
specific performance of testator's contract to devise the land to plain-
tiff,' a plea in abatement setting out the order of the ordinary for the
sale of the land as directed by the will, was insufficient, since the ordinary
had no jurisdiction to enforce the contract and, therefore, plaintiff's
failure to object to the order of sale did not bar his right to maintain
this suit.

Thomas v. Holt' held that a contract by a mother to pay an attorney
half the amount awarded her for the support of her minor child was
against public policy and void, and beyond the capacity of the mother to
make so that it could not be enforced by equity. Since the contract was
void it would also be unenforceable at law, so the case does not involve
the equity maxim of unclean hands.

PARTITION

In two cases decided on the same day the court considered the right
to sue in equity for partition and injunction against the statutory legal
proceedings for partition where plaintiff also seeks an accounting. In
Mills v. WJilliams" the court admitted that ordinarily equity had no juris-
diction over partition under Code sections 85-1504 et seq., but that it
could take jurisdiction under section 85-i~oi where the remedy at law is
insufficient or peculiar circumstances render the suit in equity more
suitable and just, and that the need for an accounting between tenants in
common is alone enough to sustain the jurisdiction in equity. In Cashin
v. Markwalter9 it was held that the defendants in a statutory action for
partition can, under Chapter 37-9 of the Code, assert their right to an
accounting, so that there is no cause of action in equity. Both decisions
were announced by syllabus opinions with no dissent noted in either case,
and neither opinion made any reference to the other. Each cited three
earlier Georgia cases to support the syllabus statement, but the three
cited were different in each opinion. The three cited in the Mills case held
respectively that equity and law had concurrent jurisdiction over an ac-

5. Blanton v. Williams, 209 Ga. 16, 70 S.E.2d 461 (1952).
6. Fambrough v. Fambrough, 209 Ga. 23, 70 S.E.2d 468 (1952).
7. 209 Ga. 133, 70 S.E.2d 595 (1952).
8. 208 Ga. 425, 67 S.E.2d 212 (1951).
9. 208 Ga. 444, 67 S.E.2d 226 (1951).
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counting, no partition being involved;1O that a petition for statutory
partition and an accounting presented a case in equity so that a finding
that the parties were cotenants, without submitting that issue to a jury,
was not void so as to be subject to collateral attack;" and that the
Supreme Court has jurisdiction over a bill of exceptions where the pe-
tition embraced not only a statutory application for partition, but also
a prayer for an accounting.' The Cashin case relied on three cases, 3

none of which involved partition, but which applied the rule that equity
cannot enjoin an action at law on a ground which could, under the Code,
be set up as a defense in the action. The Mills case is not necessarily
contra to the holding in the Cashin case that there can be an accounting
in the statutory partition suit; it may be based merely on the ground that
accounting in equity is so much preferable as to make the suit in equity
"more suitable and just." The cases are easily distinguishable on their
facts since the court found that the petition in the Cashin case showed no
right to an accounting, since the option on which petitioners relied as mak-
ing them cotenants was too indefinite and there was no showing that it
was exercised, but the two decisions will leave the law uncertain until
a later opinion clarifies them. In the Cashin case the court also held that
the power of equity to award attorney's fees to the petitioner, which was
not possible in a statutory action, did not give equity jurisdiction. This
que.stion was not presented in the Mills case, for the court there held that
attorneys' fees could be awarded in equity only when their services bene-
fited all parties, and in that case they benefited only the petitioner.

REFORMATION OF INSTRUMENTS

A petition seeking the annulment of a spendthrift trust created by a
will, an accounting by the trustees and an injunction against the dis-
posal of the property was held not to be a suit to reform the will." It was
also held that the bill was not multifarious and was not barred by twenty
years delay since the trustees did not dispute it.

RESCISSION AND CANCELLATION OF INSTRUMENTS

In a suit to cancel deeds for insanity of the grantor," who had been
committed for insanity but for whom no guardian was appointed, a charge
requested by the plaintiff that the grantor was insane if he did not have
strength of mind and reason equal to a full and clear understanding of the
nature and consequences of his act was, in substance, the rule approved
in previous decisions so that its refusal was error, though the court
thought it would be better to limit the requirement to knowledge that he
was signing a deed which would transfer his property to the grantee. The
10. Andrews v. Murphy, 12 Ga. 431 (1853).
11. Cates v. Duncan, 181 Ga. 686, 183 S.E. 797 (1936).
12. Hill v. McCandless, 198 Ga. 737, 32 S.E.2d 774 (1945).
13. Clay v. Smith, 207 Ga. 610, 63 S.E.2d 602, 603 (1951) ; Hamilton v. First National

Bank of Rome, 180 Ga. 820, 180 S.E. 840 (1935); McCall v. Fry, 120 Ga. 661, 48
S.E. 200 (1904).

14. Salter v. Salter, 209 Ga. 90, 70 S.E.2d 453 (1952).
15. Summer v. Boyd, 208 Ga. 207, 66 S.E.2d 51 (1951).
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court also held that the burden of proving sanity was on defendant, be-
cause of the commitment of the grantor, but the verdict for defendant
was sustained by the conflicting evidence given in the case, that being the
opinions of lay witnesses.

Recovery of the consideration given for Florida land, which plaintiff
claimed he was induced to buy by misrepresentations, was denied 6 on the
ground that plaintiff's failure to investigate, which was possible and which
would have disclosed the falsity of the representations, was such negli-
gence as barred the relief. The opinion does not state whether the
misrepresentations were wilful or innocent. It would seem to be poor
equity to permit one to keep the fruits of his intentional fraud merely
because of another's negligence in relying thereon.

The seven year statute of limitations barring suits against an estate
which has been represented during the time, applies to a suit by the sub-
stituted administrator to cancel a deed by the original administratrix, since
the estate was represented." Though the administratrix could not have
brought the suit, the heirs could have.

ENJOINING SAI. UNDER SECURITY DEED

In Bank of LaFayette v. Giles, 8 after holding that a bank which held
a security deed executed b, plaintiff and her husband to secure their joint
and several note, "or any other present or future indebtedness or liability
of the first parties to the second party," could not sell the property to
enforce a claim by the bank against the husband and a third party as
joint debtors, the court held that no tender of the amount of the note
admittedly secured by the deed was a prerequisite to the suit. Two justices
dissented from the holding as to coverage of the deed.

ENJOINING ACTIONS AT LAW

In .4Itantic Coast Line R. Co. v. Pope'9 the court applied to a suit to
enjoin an action under the Federal Employers' Liability Act, the well
established equity rule that it could enjoin a person subject to its juris-
diction from prosecuting an action at law in another jurisdiction, the court
stating that such a result was permissible under the latest federal decisions
interpreting the statute. The court should not issue the injunction merely
to get jurisdiction for itself, but the fact that the cause of action arose
in Georgia and all the witnesses resided there, and could not be compelled
to go to Alabama where the action was brought, with the fact that no
benefit was shown to accrue to the injured person from suing in Alabama
when he resided in Georgia, was enough to show that the action was
brought in Alabama for harassment of the railroad defendant.

16. Edge v. Winters, 208 Ga. 196, 66 S.E.2d 57 (1951).
17. Harrison v. Holsenbeck, 208 Ga. 410, 67 S.E.2d 311 (1951).
18. 208 Ga. 674, 69 S.E.2d 78 (1952).
19. 209 Ga. 193, 71 S.E.2d 243 (1952).
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SUITS TO ENJOIN SPECIAL PROCEEDINGS

On appeal from the dissolution of a temporary restraining order and
denial of a temporary injunction to restrain dispossessory warrant pro-
ceedings by the grantee tinder a power of sale on the ground of irregular
exercise of the power, the court held that the conflicting evidence did
not show an abuse of the trial court's discretion so there could be no
reversal under Code section 55-Io8. °

Mandamus to compel a board of education to perform its duty to send
children to school in the proper district is an adequate remedy at law
which precludes the maintenance of a suit to enjoin the board from sending
them to another district.2 '

INJUNCTION AGAINST TORTS

In proceedings for contempt charging violation of temporary order
restraining violence, mass picketing and obstruction of access to employer's
premises during a labor dispute, the court held22 that the National Labor
Relations Act did not deprive the state court of jurisdiction to issue the
order even though the employer was subject to that Act.

ACCOUNTING

In a suit in equity for an accounting based on a transfer of shares of
corporate stock, " testimony of the plaintiff that he had transferred the
stock to defraud creditors showed his hands were unclean, so that he
could have no relief in equity. The objection of unclean hands need not be
raised by defendant; the court will apply it of its own accord.

ENFORCEMENT OF EQUITABLE DECREES

In a suit for specific performance of a contract for land,-4 where the
trial court had issued a temporary restraining order and interlocutory
injunction restraining defendant from occupying the land, and, after ver-
dict for plaintiff at the trial, made the injunction permanent, but then
made defendant's motion for a new trial a supersedeas without bond,
after which defendant entered the premises, there was no contempt since
the restraining order and temporary injunction became ineffective after
the trial and the permanent injunction was superseded, though it was
clearly error to make it a supersedeas without bond. The court also held
that the contempt proceedings were civil, not criminal, since they were to
compel obedience to the decree, and the state was, therefore, not a neces-
sary party to the bill of exceptions.

On appeal from the denial of an interlocutory injunction against the
erection of a business building in a residential area, based on the invalidity
20. Jones v. Camp, 208 Ga. 164, 65 S.E.2d 596 (1951).
21. Colston v. Hutchinson, 208 Ga. 559, 67 S.E.2d 763 (1951).
22. Williams v. Cedartown Textiles, Inc., 208 Ga. 659, 68 S.E.2d 705 (1952).
23. McKinney v. Atkinson, 209 Ga. 49, 70 S.E.2d 769 (1952).
24. Abney v. Harris, 208 Ga. 184, 65 S.E.2d 905 (1951).
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of a re-zoning ordinance because of improper notice, the rule against re-
view of interlocutory injunctions where the evidence is conflicting, based
on Code section 55-io8, does not apply since the ruling was based on a
question of law."

EFFECT OF EQUITABLE DECREE

A court of equity in a county in which one or more of the defendants
resided, had jurisdiction over a suit by a mother against her children as
remaindermen, some being minors and one of them insane, for the sale
of land situated in another county, so that a deed executed in conformity
with that court's orders is a defense to a suit in ejectment brought by the
children in the county where the land was situated.26

25. Sirota v. Kay Homes, Inc., 208 Ga. 113, 65 S.E.2d 597 (1951).
26. Dooley v. Scoggins, 208 Ga. 200, 66 S.E.2d 62 (1951).


