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President Trump’s Antitrust 

Division: An Essay on the Same 

Old, Same Old 

By Darren Bush* 

There was a brief moment of hope that antitrust under the Trump 

Administration would be radically different from that of his 

predecessors.1 After all, over the course of several years, from the 

Presidency of George W. Bush to that of President Barack Obama, there 

had been nary a difference in antitrust enforcement. Business as usual 

has meant strong enforcement of Section 1 of the Sherman Act,2 and in 

particular, strong enforcement against hard-core criminal price fixing.3 

It has also meant complete silence with respect to Section 2 of the 

Sherman Act4 and its focus on structural issues in markets. Further, it 

has meant a lot of heat, but no light, for merger enforcement under the 

Clayton Act,5 wherein the antitrust enforcement agencies investigate 

whether a merger might tend “to lessen competition.”6 

 

       *Leonard B. Rosenberg College Professor of Law, California State University (B.A., 

1991); University of Utah (Ph.D., 1995; J.D., 1998).  

 1. Trump attacked Amazon, suggesting “a huge antitrust problem.” Trump Says 

Amazon Has ‘a Huge Antitrust Problem,’ CNBC (May 13, 2016), https://www.cnbc.com 

/2016/05/13/trump-says-amazon-has-a-huge-antitrust-problem.html. He once was a 

plaintiff in an antitrust suit. Mark Abadi, Donald Trump Once Sued the NFL as an Owner 

of a Largely Forgotten Football Team, BUS. INSIDER (Feb. 8, 2016), https://www.business 

insider.com/donald-trump-sued-nfl-as-usfl-team-owner-2016-2. He had vowed to block the 

AT&T-Time Warner merger. Brian Stelter, Donald Trump Rips into Possible AT&T-Time 

Warner Deal, CNN BUS. (Oct. 22, 2016), https://money.cnn.com/2016/10/22/media/donald-

trump-att-time-warner/index.html. 

 2. 15 U.S.C. § 1 (2018). 

 3. Id. 

 4. 15 U.S.C. § 2 (2018). 

 5. 15 U.S.C. § 12 (2018). 

 6. 15 U.S.C. § 13(a) (2018). 
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Prior to this recent spate of antitrust doldrums, Presidents George 

H.W. Bush and Bill Clinton revitalized antitrust7 from the brink of death 

under President Reagan,8 in large part because of Assistant Attorneys 

General (AAG) who were willing to bring more challenging cases, if not a 

large number of cases. President George H.W. Bush’s AAG, Anne 

Bingaman, brought several actions against trade associations,9 including 

one against the American Bar Association.10 President Clinton’s AAG, 

Joel Klein, of course was responsible for the initial charge against 

Microsoft.11 

With one interesting exception, the record of the Trump 

Administration’s Department of Justice (DOJ) looks very similar to his 

predecessors.12 At least, there is little in the press releases and myriad of 

speeches that would cause any mainstream conservative’s antitrust 

wonks to be anything but pleased with the DOJ’s current lack of antitrust 

enforcement.13 Moreover, liberal antitrust professors would be 

hard-pressed to find much that differs in the current DOJ antitrust 

enforcement scheme. In short, there is plenty of nothing new for everyone 

to go around. 

What follows is a summary of the Trump DOJ’s antitrust enforcement 

efforts. Due to the brevity of the piece, I chose to ignore the Federal Trade 

Commission (FTC), especially given that the bulk of Commissioners and 

the Chair were only sworn in May 2018.14 While a president has influence 

 

 7. See, e.g., David A. Balto, Antitrust Enforcement in the Clinton Administration, 9 

CORNELL J.L. & PUB. POL’Y 61 (1999). 

 8. See, e.g., Thomas J. Campbell, The Antitrust Record of the First Reagan 

Administration, 64 TEX. L. REV. 353 (1985). 

 9. See, e.g., Antitrust Chief Anne Bingaman to Resign, L.A. TIMES (Aug. 2, 1996), 

http://articles.latimes.com/1996-08-02/business/fi-30391_1_chief-antitrust-enforcer. 

 10. See the complaint filed on June 27, 1995, in United States v. American Bar Ass’n 

at https://www.justice.gov/atr/case-document/accreditation-practices-law-schools-complai     

nt (last visited Oct. 28, 2018). 

 11. See United States v. Microsoft Corp., 231 F. Supp. 2d 144 (D.D.C. 2002). 

 12. See United States v. AT&T Inc., 310 F. Supp. 3d 161 (2018). 

 13. See Joshua D. Wright, Whither Conservative Merger Policy?, NAT’L REV. (Jan. 24, 

2018), https://www.nationalreview.com/2018/01/donald-trumps-antitrust-enforcement-con 

servative-merger-policy/. 

 14. Chair Simons and Commissioners Phillips, Chopra, and Slaughter were sworn in 

May 2018. Peter Kaplan, Joseph Simons Sworn in as Chairman of the FTC, FED. TRADE 

COMMISSION (May 1, 2018), https://www.ftc.gov/news-events/press-releases/2018/05/joseph 

-simons-sworn-chairman-ftc-commissioners; Peter Kaplan, Phillips, Slaughter, and 

Chopra Sworn in as FTC Commissioners, FED. TRADE COMMISSION (May 1, 2018), 

https://www.ftc.gov/news-events/press-releases/2018/05/phillips-slaughter-chopra-sworn-

ftc-commissioners. Commissioner Wilson was sworn in late September 2018. Peter Kaplan, 

Christine S. Wilson Sworn in as FTC Commissioner, FED. TRADE COMMISSION (Sept. 26, 
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over the agency, because we are not even halfway through President 

Trump’s first term, one would expect to find the most rapid changes to 

take place in the DOJ. I conclude that the DOJ continues business as 

usual under the Trump Administration. 

I. CRIMINAL CARTELS WILL BE, AND ALWAYS HAVE BEEN, PUNISHED 

Section 1 of the Sherman Act governs concerted actions by competitors 

that cause economic harm.15 Certain types of conduct, such as naked 

price fixing or bid rigging, are criminal.16 Other types of conduct are 

prosecuted civilly, but under the per se presumption (no justification for 

the conduct in question). For example, a group boycott between 

horizontal competitors is a per se violation of Section 1.17 Other types of 

conduct are subject to the rule of reason. For example, if the group in the 

previous example was comprised of a buyer and a seller, the group is 

vertical in nature and the boycott would likely be subject to the rule of 

reason.18 Under the rule of reason, courts weigh the enhancements in 

efficiency from the agreement between the firms against their 

anticompetitive effects.19 

The DOJ Workload Statistics20 do not paint a different picture under 

the Trump Administration thus far for litigation undertaken within the 

Section 1 context. Litigation is typically reserved for most rule of reason 

cases, as criminal cases typically plead out and per se illegal conduct is 

not likely to be litigated. The rule of reason is not a place in which the 

DOJ is comfortable in litigation. 

 

 

 

 

 

 

2018), https://www.ftc.gov/news-events/press-releases/2018/09/christine-s-wilson-sworn-ftc 

-commissioner. 

 15. 15 U.S.C. § 1. 

 16. AN ANTITRUST PRIMER FOR FEDERAL LAW ENFORCEMENT PERSONNEL, U.S. DEP’T 

JUST. 4 (2018), https://www.justice.gov/atr/page/file/1091651/download. 

 17. See Spencer W. Waller, Justice Stevens and the Rule of Reason, 62 S.M.U. L. REV. 

695 (2009). 

 18. Other Agreements Among Competitors, FED. TRADE COMMISSION, https://www. 

ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/dealings-competitors/other-

agreements-among (last visited Oct. 29, 2018). 

 19. Id. 

 20. U.S. DEP’T JUST., ANTITRUST DIVISION WORKLOAD STATISTICS FY 2008–2017 

(2018), https://www.justice.gov/atr/file/788426/download. 
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Table 1: Civil Restraint of Trade Cases Under Section 121 

 

 

 

 

 

 The 2017 and 2018 press releases confirm that there is much focus on 

traditional hard-core criminal antitrust violations, including bid rigging 

and other criminal price fixing.22 Apart from speeches given by the AAG 

and others in the Division, Section 1 hard-core behavior is the 

top-producing notice. 

The DOJ’s Leniency Program23 is still the crown jewel of federal 

criminal antitrust enforcement revolving around Section 1. In 2017, the 

DOJ issued its model individual, corporate, and joint investigation (an 

investigation with the states) leniency letters.24 Leniency typically 

means a reduced sentence for firms or individuals with liability arising 

from some criminal antitrust issue such as bid rigging or naked price 

fixing. To meet the requirements, a corporation must demonstrate it 

“took prompt and effective action to terminate its participation in the 

 

 21. Id. at 5. 

 22. See, e.g., Kiekert AG to Plead Guilty to Bid Rigging Involving Auto Parts, U.S. DEP’T 

JUST. (Mar. 7, 2017), https://www.justice.gov/opa/pr/kiekert-ag-plead-guilty-bid-rigging-

involving-auto-parts; Bumble Bee CEO Indicted for Price Fixing, U.S. DEP’T JUST. (May 16, 

2018), https://www.justice.gov/opa/pr/bumble-bee-ceo-indicted-price-fixing. There have also 

been a few divestitures in some mergers, most notably CVS/Aetna. See Justice Department 

Requires CVS and Aetna to Divest Aetna’s Medicare Individual Part D Prescription Drug 

Plan Business to Proceed with Merger, U.S DEP’T JUST. (Oct. 10, 2018), https://www. 

justice.gov/opa/pr/justice-department-requires-cvs-and-aetna-divest-aetna-s-medicare-

individual-part-d. 

 23. Leniency Program, U.S. DEP’T JUST., https://www. justice.gov/atr/leniency-program 

(last visited Nov. 1, 2018). 

 24. Id. 

Civil 

Restraint 

of Trade  

2008 ‘09 ‘10 ‘11 ‘12 ‘13 ‘14 ‘15 ‘16 ‘17 

Filed 2 0 3 4 3 3 0 2 2 1 

Terminated 2 1 1 1 2 3 5 2 1 1 

Won 2 1 1 1 2 3 5 2 1 1 

Lost 0  0 0 0 0 0 0 0 0 0 

Dismissed 0 0 0 0 0 0 0 0 0 0 
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anticompetitive activity being reported upon discovery of the activity; 

and . . . did not coerce any other party to participate in the 

anticompetitive activity being reported and was not the leader in, or the 

originator of, the activity.”25 The Leniency Program has been the flagship 

program of Sherman Act Section 1 enforcement for decades since its 

creation in 1978.26 The principal notion is that cartels are inherently 

unstable, and thus there is first-mover advantage to snitch on 

co-conspirators. The DOJ sits, not entirely unlike the Maytag repair man 

in commercials of old,27 awaiting some signal of wrongdoing by confessing 

conspirators. Sometimes that signal never happens.28 

II. MONOPOLISTS ARE WORRY-FREE OF ANTITRUST ENFORCEMENT 

Section 2 of the Sherman Act29 deals with a single firm holding 

monopoly power in a relevant market and engaging in certain conduct 

that is designed to maintain or enhance that monopoly power.30 In the 

realm of Section 2 of the Sherman Act, nothing has changed in the first 

 

 25. U.S. DEP’T JUST., MODEL CORPORATE CONDITIONAL LENIENCY LETTER 1–2 (2016), 

https://www.justice.gov/atr/file/891286/download. 

 26. See U.S. DEP’T JUST., CORPORATE LENIENCY POLICY (1993), https://www.jus 

tice.gov/sites/default/files/atr/legacy/2007/08/14/0091.pdf. 

 27. See Member Berries, Maytag Repair Man Commercial—Bored (1993), YOUTUBE, 

https://www.youtube.com/watch?v=NVHiMzNqxf0. 

 28. See Brian Grow, Joshua Schneyer & Janet Roberts, Special Report: Chesapeake 

and Rival Plotted to Suppress Land Prices, REUTERS (June 25, 2012), https://www. 

reuters.com/article/us-chesapeake-land-deals-idUSBRE85O0EI20120625. 

 29. Section 2 of the Sherman Act states that 

[e]very person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade 
or commerce among the several States, or with foreign nations, shall be deemed 
guilty of a felony, and, on conviction thereof, shall be punished by fine not 
exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or 
by imprisonment not exceeding [ten] years, or by both said punishments, in the 
discretion of the court. 

15 U.S.C. § 2. 

 30. Section 2 of the Sherman Act covers monopolization and attempts to monopolize. A 

monopolization claim “under § 2 of the Sherman Act has two elements: (1) the possession 

of monopoly power in [a] relevant market and (2) the willful acquisition or maintenance of 

that power as distinguished from growth or development as a consequence of a superior 

product, business acumen, or historic accident.” United States v. Grinnell Corp., 384 U.S. 

563, 570–71 (1966). 

        The elements for an attempt to monopolize are “specific intent to monopolize” a 

relevant market, “anticompetitive” or “predatory” conduct addressed to that market, “and 

a dangerous probability of success.” Thurman Indus., Inc. v. Pay ‘N Pak Stores, Inc., 875 

F.2d 1369, 1378 (9th Cir. 1989). 
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months of the Trump Administration, nor is it likely to change.31 The 

Supreme Court of the United States has been hostile to monopolization 

claims since the introduction of Chicago School economics into the 

discipline. 

The Supreme Court has literally dismantled any possible Section 2 

avenue of liability. In addition to troubling interpretations of precedent 

in refusal to deal cases,32 its complete abstention on essential facilities,33 

its hardened interpretation of predatory pricing,34 and increasing trouble 

for Section 2 tying cases, there is the general contempt for antitrust in 

instances where it overlaps with regulation. 

The last serious Section 2 case, apart from United States v. Microsoft 

Corp. 35 in the 1990s, was United States v. Dentsply International,  Inc.36 

In both instances, the United States emerged victorious despite the 

heavy burden that plaintiffs must overcome in Section 2 cases. Apart 

from Dentsply and a few others during the Clinton Administration,37 the 

2000s did not experience any stand-alone Section 2 cases of worth. There 

were some instances when the DOJ has piggy-backed a Section 2 claim 

onto a Section 1 case,38 but even those did not push the needle of Section 

2 enforcement above flatline.39 

There does not appear to be any movement in that needle, although 

prior to President Obama taking office, the DOJ issued a Section 2 report 

which sought to pretty much kill it—even as an action brought by private 

 

 31. See William F. Adkinson, Jr., Karen L. Grimm & Christopher N. Bryan, 

Enforcement of Section 2 of the Sherman Act: Theory and Practice (Nov. 3, 2008) (working 

paper), https://www.ftc.gov/system/files/documents/public_events/section-2-sherman-act-

hearings-single-firm-conduct-related-competition/section2overview.pdf. 

 32. See Verizon Commc’ns., Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 U.S. 398 

(2004); Pac. Bell Tel. Co. v. Linkline Commc’ns., Inc., 555 U.S. 438 (2009). 

 33. See Verizon Commc’ns., Inc., 540 U.S. 398; Pac. Bell Tel. Co., 555 U.S. 438. 

 34. See Brooke Grp. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993); 

Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., 549 U.S. 312 (2007). 

 35. 231 F. Supp. 2d 144 (D.D.C. 2002). This case followed the reversal of some of the 

District Court’s finding of violations of the Sherman Act and imposing a remedy of 

divestiture in United States v. Microsoft Corp., 253 F.3d 34, 46 (D.C. Cir.), cert. denied, 534 

U.S. 952 (2001). 231 F. Supp. 2d at 150. 

 36. No. 99-005 (SLR), 2006 U.S. Dist. LEXIS 94907, at *1 (D. Del. Apr. 26, 2006). 

 37. See, e.g., United States v. AMR Corp., 140 F. Supp. 2d 1141 (D. Kan. 2001), aff’d, 

335 F.3d 1109 (10th Cir. 2003) (granting summary judgment for defendant). 

 38. See United States v. United Continental Holdings, Inc. & Delta Airlines, Inc., U.S. 

DEP’T JUST., https://www.justice.gov/atr/case/us-v-united-continental-holdings-inc-and-del 

ta-air-lines-inc (last visited Nov. 1, 2018). 

 39. See United Airlines Abandons Attempt to Enhance Its Monopoly at Newark Liberty 

International Airport, U.S. DEP’T JUST. (Apr. 6, 2016), https://www.justice.gov/opa/pr/unit 

ed-airlines-abandons-attempt-enhance-its-monopoly-newark-liberty-international-airport. 
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parties subject to treble damage awards.40 However, President Obama’s 

DOJ quickly recalled the report. While there is only casual mention of 

the existence of Section 2 in AAG Delrahim’s speeches, none of the 

mentions appear to arise to the level of any meaningful policy. It certainly 

does not rise to the level of actual enforcement. As discussed later, his 

statements concerning intellectual property actually run contrary to 

expanded Section 2 enforcement. 

The DOJ has learned, perhaps, that the problem with enforcing 

Section 2 is not so much the theory of harm, but the remedy. The conduct 

remedy in Microsoft is the type of remedy eschewed by AAG Delrahim.41 

On the other hand, structural remedies are potentially messy and bring 

with them the ire of economists who believe that the remedy may be 

worse than the disease. There is also concern that they do more harm 

than good. 

III. BARELY MINIMAL MERGER ENFORCEMENT: BUSINESS AS USUAL 

Section 7 of the Clayton Act42 prohibits mergers, the effect of which 

“may be substantially to lessen competition, or to tend to create a 

monopoly.”43 The statute is preventative; it strives to stop future 

anticompetitive conduct that may result from a merger in its incipiency.44 

In the language of the Supreme Court, Section 7 is designed to “nip 

monopoly in the bud.”45 

Merger activity at the DOJ is also not particularly indicative of an 

agency busily on the forefront of competition policy. The percentage of 

mergers investigated is quite small. Out of that small percentage, most 

are settled via consent decree. The remaining ultra-tiny minority is 

subject to litigation. 

 

 

 

 40. Competition and Monopoly: Single-Firm Conduct Under Section 2 of the Sherman 

Act, U.S. DEP’T JUST., www.usdoj.gov/atr/public/reports/236681.htm (last visited Nov. 1, 

2018). 

 41. “[A]ntitrust is law enforcement, it’s not regulation. At its best, it supports reducing 

regulation, by encouraging competitive markets that, as a result, require less government 

intervention.” Makan Delrahim, Assistant Attorney Gen., Keynote Address at the 

American Bar Association’s Antitrust Fall Forum (Nov. 16, 2017), https://www.justice. gov/ 

opa/speech/assistant-attorney-general-makan-delrahim-delivers-keynote-address-america 

n-bar. 

 42. 15 U.S.C. § 7 (2018). 

 43. 15 U.S.C. § 18 (2018). 

 44. See United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586, 589 (1957). 

 45. Id. at 592–93 (quoting Transamerica Corp. v. Bd. of Governors, 206 F.2d 163, 169 

(3d Cir. 1953)). 
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Table 2: Hart-Scott-Rodino (HSR) Premerger Notifications46 

 

 

 

 

It is here in the merger context in which there is purported divergence 

between the Trump Administration and prior administrations. The 

divisions allegedly occur in two categories: (1) the use of conduct remedies 

in merger remedies by prior administrations; and (2) the resulting 

vertical merger litigation and eventual loss in court. 

With respect to the conduct remedies, the DOJ has implemented a 

series of consent decrees47 using extensive conduct remedies that the 

DOJ’s AAG Delrahim now eschews. With approval from Judge Bork’s 

Antitrust Paradox48 about the need to limit, AAG Delrahim stated, 

“Unfortunately, behavioral remedies often fail to do that. Instead of 

protecting the competition that might be lost in an unlawful merger, a 

behavioral remedy supplants competition with regulation; it replaces 

disaggregated decision making with central planning.”49 But, the DOJ 

has vacillated between behavioral and conduct remedies before. For this 

reason, the DOJ implemented the 2004 Remedies Guidelines.50 The 

Guidelines state that “[a] carefully crafted divestiture decree is ‘simple, 

relatively easy to administer, and sure’ to preserve competition. A 

 

 46. ANTITRUST DIVISION WORKLOAD STATISTICS FY 2008–2017, supra note 20, at 2. 

 47. See The DOJ’s Evolving Approach to Consent Decrees, SHEARMAN & STERLING, 

https://www.shearman.com/perspectives/2018/04/2018-antitrust-report/the-dojs-evolving-

approach-to-consent-decrees (last visited Nov. 2, 2018). 

 48. ROBERT H. BORK, ANTITRUST PARADOX (1993). 

 49. Delrahim, Keynote Address, supra note 41.  

 50. Antitrust Division Policy Guide to Merger Remedies (October 2004), U.S. DEP’T 

JUST., https://www.justice.gov/atr/antitrust-division-policy-guide-merger-remedies-october    

-2004 (last visited Jan. 31, 2019).  

(HSR)  

Premerger 

Notifications 

2008 ‘09 ‘10 ‘11 ‘12 ‘13 ‘14 ‘15 ‘16 ‘17 

Received 1726 716 1166 1450 1429 1326 1663 1801 183

2 

2059 

Investigations 

Initiated 

70 49 55 72 62 50 67 55 51 48 

Number of 

Cases Filed 

14 6 8 11 7 5 5 10 11 11 
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conduct remedy, on the other hand, typically is more difficult to craft, 

more cumbersome and costly to administer, and easier than a structural 

remedy to circumvent.”51 

With respect to vertical mergers, the Trump Administration brought 

its challenge against AT&T’s merger with Time Warner.52 The 

Government argued that the merger would substantially lessen 

competition in the video programming and distribution market 

nationwide.53 Its theory was that AT&T could “use Time Warner’s ‘must 

have’ television content to either raise its rivals’ video programming costs 

or, by way of a ‘blackout,’ drive those same rivals’ customers to its 

subsidiary, DirecTV.”54 The resulting price increases would harm 

consumers.55 The Court did not subscribe to this argument.56 The Court 

did, however, agree that there were substantial economic efficiencies to 

the transaction.57 The DOJ estimated that the merger would cause AT&T 

to lower the price of DirecTV, resulting in $352 million in annual savings 

for DirecTV’s customers.58 

But there is another story here that is important to tell involving the 

political influence that might have taken place. President Trump publicly 

lambasted AT&T/Time Warner prior to the DOJ’s challenge of the 

merger, “As an example of the power structure I’m fighting, . . . AT&T is 

buying Time Warner and thus CNN, a deal we will not approve in my 

administration because it’s too much concentration of power in the hands 

of too few.”59 There is speculation that one of the sought-after merger 

remedies in negotiation was to compel the divestiture of CNN (Cable 

News Network). Thus, there is speculation, much to the chagrin of the 

DOJ, that there was presidential interference in the operations of the 

DOJ’s merger investigation and litigation decision. 

But this too is nothing new. As an example, compare the complaint in 

the case involving the merger of American Airlines and U.S. Airways 

with the consent decree. The broad complaint stated, “New entry, or 

expansion by existing competitors, is unlikely to prevent or remedy the 

 

 51. Id. 

 52. United States v. AT&T Inc., 310 F. Supp. 3d 161 (2018). 

 53. Id. at 164. 

 54. Id. 

 55. Id. 

 56. Id. at 165. 

 57. Id. at 197. 

 58. Id. at 198. 

 59. Brian Fung, Why Trump Might Not Block the AT&T-Time Warner Merger, After 

All, WASH. POST (Nov. 11, 2016), https://www.washingtonpost.com/news/the-switch/wp 

/2016/11/11/trump-may-have-a-harder-time-blocking-the-massive-att-time-warner-merger 

-than-he-thought/. 
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merger’s likely anticompetitive effects.”60 Compare with the settlement, 

which addressed primarily slot concentration in one of the markets listed 

in the complaint.61 As Justin Elliott describes in his investigation, 

The Justice Department’s abrupt reversal came after the airlines 

tapped former Obama administration officials and other 

well-connected Democrats to launch an intense lobbying campaign, 

the full extent of which has never been reported. 

They used their pull in the administration, including at the White 

House, and with a high-level friend at the Justice Department, going 

over the heads of staff prosecutors. And just days after the suit was 

announced, the airlines turned to Chicago Mayor Rahm Emanuel, 

Obama’s first White House chief of staff, to help push back against the 

Justice Department.62 

Elliott further notes that the trial attorneys on the case were left out 

of the settlement decision.63 This too is nothing new. During the George 

W. Bush Administration, the DOJ trial staff in the Microsoft case was 

barred from the settlement discussions.64 Thus, even if one were to 

believe that President Trump directly steered the litigation, that too 

would be nothing new to antitrust. 

However, another view would be that in light of AAG Delrahim’s 

speech against conduct remedies, it was impossible to go anywhere but 

to litigation in the AT&T matter, which, as of this writing, was lost on 

appeal.65 It is likely the DOJ will lose this matter, as it is badly out of 

practice to bring any vertical merger cases to court. The last vertical 

merger case the DOJ brought successfully in court was in 1972.66 

 

 60. Complaint at 32, United States v. U.S. Airways Grp., Inc., 38 F. Supp. 3d 69 (D.D.C. 

2013) (No. 1:13-cv-01236), 2013 WL 4055128. 

 61. Competitive Impact Statement at 5, U.S. Airways Grp., Inc., 38 F. Supp. 3d 69 (No. 

1:13-cv-01236 (CKK), 2013 WL 6406361.  

 62. Justin Elliott, The American Way, PROPUBLICA (Oct. 11, 2016), https://www.pro 

publica.org/article/airline-consolidation-democratic-lobbying-antitrust. 

 63. Id. 

 64. See United States v. Microsoft Corp., 231 F. Supp. 2d 144 (D.D.C. 2002). 

 65. United States v. AT&T, Inc., No. 18-5214, 2019 U.S. App. LEXIS 5561 (D.C. Cir. 

Feb. 26, 2019). 

 66. The DOJ did emerge victorious in Ford Motor Co. v. United States, 405 U.S. 562, 

578 (1972). After that, the DOJ lost a vertical merger challenge in United States v. 

Hammermill Paper Co., 429 F. Supp. 1271, 1294 (W.D. Pa. 1977). 
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IV. EMBOLDENED INTELLECTUAL PROPERTY 

Critics of this commentary might point to the notion that AAG 

Delrahim has sought to limit the scope of antitrust encroachment onto 

the turf of intellectual property holders. In particular, perhaps standard 

setting concerns are the area by which President Trump’s DOJ can truly 

distinguish itself. As AAG Delrahim states, 

As you may know from what I have said publicly, a particular concern 

of mine is how we use antitrust enforcement in the context of standard 

setting. In particular, I worry that we have strayed too far in the 

direction of accommodating the concerns of technology licensees who 

participate in standard setting bodies, very likely at the risk of 

undermining incentives for the creation of new and innovative 

technologies. We continue to better our understanding of this 

important field. 

The dueling interests of innovators and implementers always are in 

tension, but the tension is best resolved through free market 

competition and bargaining. And that bargaining process works best 

when standard setting bodies respect the intellectual property rights 

of technology innovators, including the very important right to 

exclude. To the extent a patent holder violates its commitments to a 

standard setting organization, remedies under contract law, rather 

than antitrust remedies, are more appropriate to address licensees’ 

concerns.67 

As an expansion of these notions, AAG Delrahim has argued in other 

speeches that violations of FRAND (fair, reasonable, and 

non-discriminatory) commitments do not rise to the level of a Section 2 

violation under current antitrust law.68 

This is neither novel nor surprising. It is not a disruption in any 

significant way in the status quo. For one, Section 2 of the Sherman Act 

is effectively dead. Second, even if it were magically resurrected, as 

Delrahim himself points out, intellectual property holding does not 

presume market power.69 Moreover, to the extent one were to reach 

 

 67. Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Dep’t of Justice, 

Remarks as Prepared for the College of Europe: Good Times, Bad Times, Trust Will Take 

Us Far: Competition Enforcement and the Relationship Between Washington and Brussels 

9 (Feb. 21, 2018), https://www.justice.gov/opa/speech/file/1036626/download. 

 68. Makan Delrahim, Assistant Attorney Gen., Antitrust Div., Dep’t of Justice, 

Remarks as Prepared for IAM’s Patent Licensing Conference: Antitrust Law and Patent 

Licensing in the New Wild West 2 (Sept. 18, 2018), https://www.justice.gov/opa 

/speech/file/1095011/download. 

 69. See Ill. Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28, 42 (2006); U.S. DEP’T  JUST. 

& FED. TRADE COMM’N, ANTITRUST ENFORCEMENT AND INTELLECTUAL PROP. RTS.: 



 (BUSH DO NOT DELETE) 4/1/2019  1:55 PM 

682 MERCER LAW REVIEW [Vol. 70 

beyond Section 2 into the realm of Section 1 and intellectual property, 

the waters there are as murky as those in the land of Section 2 for those 

seeking to wield the sword of antitrust against the patent holders.70 

V. CONCLUSION: DEFENSE OF THE STATUS QUO WHILE PRAISING THE 

NOVELTY OF THE NOTHING NEW 

George Santayana is often quoted as stating that “[t]hose who cannot 

remember the past are condemned to repeat it.”71 It is indeed the case in 

U.S. federal antitrust enforcement, where every day is Groundhog Day.72 

Certainly, none of the policies that have been advocated are new. And 

even more certainly, nothing I say here in opposition to them is new.73 

Antitrust is, in fact, stuck regardless of the administration in charge. 

There are some who seek to change the antitrust world, but they are not 

the ones in power, and they are typically referred to with pejorative 

names such as “Hipster Antitrust.”74 

Trump’s DOJ could have been truly populist. It could have sought to 

open the world of merger review to transparency. It could have sought to 

eliminate the judicial rubber-stamping of consent decrees by the United 

States Court of Appeals for the District of Columbia Circuit in favor of 

more meaningful judicial review. It could have sought to have an external 

commission engage in objective, retrospective studies of mergers the DOJ 

allowed to be consummated. It could have embraced a broader notion of 

antitrust enforcement than the consumer welfare standard that in part 

led us to the concentration problems we face in the economy today. It 

 

PROMOTING INNOVATION AND COMPETITION 2 (2007), https://www.justice.gov/atr/anti  

trust-enforcement-and-intellectual-property-rights-promoting-innovation-and-competition 

(noting that “antitrust doctrine does not presume the existence of market power from the 

mere presence of an intellectual property right”). 

 70. One need only get as far as the D.C. Circuit’s convoluted tying analysis in the 

Microsoft case. See Darren Bush, Ties, Damned Ties, and Efficiencies: A Response to Grimes 

and Sullivan’s “Metered Tying,” 13 SW. J.L. & TRADE AM. 355 (2007). 

 71. GEORGE SANTAYANA, THE LIFE OF REASON: REASON IN COMMON SENSE 284 

(Scribner’s 1905); George Santayana 1863–1952, INTERNET ENCYCLOPEDIA PHIL., https:// 

www.iep.utm.edu/santayan/ (last visited Nov. 4, 2018). 

 72. GROUNDHOG DAY (Columbia Pictures 1993).  

 73. See Darren Bush, Out of the DOJ Ashes Rises the FTC Phoenix: How to Enhance 

Antitrust Enforcement by Eliminating an Antitrust Enforcement Agency, 53 WILLAMETTE L. 

REV. 33 (2016); John J. Flynn & Darren Bush, The Misuse and Abuse of the Tunney Act: 

The Adverse Consequences of the Microsoft Fallacies, 34 LOY. U. CHI. L.J. 749 (2003); Darren 

Bush, The Death of the Tunney Act at the Hands of an Activist D.C. Circuit, 63 ANTITRUST 

BULL. 113 (2018). 

 74. David Balto & Matthew Lane, ‘Hipster Antitrust’ Movement Is All Action, No Plan, 

THE HILL (Mar. 16, 2018), https://thehill.com/opinion/judiciary/378788-hipster-antitrust-
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could have adopted more far-reaching European Union (EU) perspectives 

on competition policy. It has done none of this. Instead, the standard 

competition policy transition articulates a new standard that is so 

microscopic it can be dispatched with a few sentences. In other words, 

there is no change from the status quo. 

Even plaintiff firms seek to enforce the status quo: 

We need less revolutions, and steadier hard work in building out the 

framework we already have. This requires things like better funding 

for our antitrust agencies and more work by economists in 

understanding new markets. We need to be able to identify behavior 

that is anticompetitive and then prove that the behavior is unlawful 

to a judge. And most importantly, it means we need to stick with the 

consumer welfare standard that has provided us with the tools to build 

winning cases. We can’t just wave our hands in court and say this 

company is bad because we say so. Law enforcement always requires 

proof.75 

Another potential defense of the status quo is to reject the observations 

of those experiencing economic trouble. For example, one might tell 

someone who is experiencing a dramatic airfare increase for his flights 

from Houston to Washington after an airline merger that the overall 

airline market is really competitive because economic models 

demonstrate no harm to competition. One might inform those who are 

suffering the hardships of “efficiency gains,” like being laid off, that such 

hardships are irrelevant to the analysis.76 

Supporters of current “enforcement” efforts suggest that while all is 

not perfect with the current method of antitrust enforcement, consumer 

welfare standard is still the religion. This blind faith, especially in light 

of empirical evidence to the contrary, is the most troubling aspect of the 

status quo. 

The final defense of the status quo has been the ethnocentrism of 

current U.S. antitrust enforcement. To the extent that the EU or other 

antitrust enforcement agencies seek to promote considerations apart 

from the U.S.’s view of consumer welfare, the reaction is to attack. 

Witness the U.S.’s reaction to the EU’s record fine in Google: 

Makan Delrahim, the U.S. Department of Justice chief, said in June 

he’d plan to take a look at the EU’s findings on Android. Earlier this 

year he warned about the EU approach, saying imposing special duties 

 

 75. Id. 

 76. Alana Semeuls, The Downsides of Efficiency, THE ATLANTIC (Mar. 2, 2017), 
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on digital platforms “might stifle the very innovation that has created 

dynamic competition for the benefit of consumers.” 

Delrahim’s comments were a veiled critique of the EU’s investigation 

into Google’s shopping search. He said the U.S. favors “an 

evidence-based approach.” Google has criticized the EU’s enforcement 

action for failing to prove consumers were harmed.77 

In other words, any lens that seeks to examine antitrust harm that is 

not consumer welfare, as defined by U.S. antitrust policy, lacks evidence, 

will somehow damage innovation, and therefore is not “scientific” 

compared to the U.S. approach. 

Perhaps the only way to compel the U.S. antitrust enforcement 

agencies and antitrust bar to rethink their lens of analysis is this 

warning. With the end of competition comes the end of the need of 

antitrust review, merger counsel, and the ABA section of antitrust. It 

means the end of $1000 hourly rates for economists,78 and billable hours 

for the defense firms. As was the case with the Truffula Trees in the 

Lorax,79 the extinction of competition will bring profound economic and 

political changes to the United States. In fact, it has already begun. And, 

as the Once-ler, that short-sighted creature, who devastated everything 

in what he thought was a closed system, said, “Unless someone like you 

cares a whole awful lot, [n]othing is going to get better. It’s not.”80 
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